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PREFACE TO THE FIFTH EDITION. 


IN preparing this edition the whole of the text has been care- 
fully reconsidered, with reference to later decisions. The most 
important of these is the ruling of the Privy Council, which 
establishes that under the Mitakshara law the holder of an 
impartible Zemindary possesses absolute powers of alienation, 
which cannot be controlled by his sons. The same tribunal 
has also enlarged and explained its former decisions in refer- 
ence to the liability of sons for the debts of their father. 


I have again to thank my publishers, Messrs. HiaainsorHam 
& Co., for the great care with which they have passed the 
sheets through the press. To save trouble to those who con- 
sult the work I have added a list of cases bearing on the 
subjects discussed; which have appeared while the edition 


was passing through the press. 


JOHN D. MAYNE. 


October, 1892. 


PREFACE TO THE THIRD EDITION. 


Since the publication of the last edition of this work, many new 
materials for the study of Hindu law have been placed within 
the reach.of those, who, like myself, are unable to examine the 
authorities in their original Sanskrit. Professor Max Miller’s 
Series of the Sacred Books of the East has given us transla- 
tions of the entiretexts of Apastamba, Gautama, and Vishnu, by 
Dr. Biihler and Dr. Jolly. Mr. Narayen Mandlik has supplied 
us with a translation of the whole of Yajnavalkya, and a new 
rendering of the Mayukha; while the Sarasvati Vilasa and the 
Viramitrodaya have been rendered accessible by the labours of 
Mr. Foulkes and of Golapchandra Sarkar. 


Judging from an examination of these works, I doubt 
whether we need expect to receive much more light upon the 
existing Hindu law from the works of the purely legal writers. 
‘'hey seem to me merely to reproduce with slavish fidelity tho 
same texts of the ancient writers, and then to criticise them, as 
if they were algcbraic formulas, without any attempt to show 
what relation, if any, they have to the actual facts of life. 
When, for instance, so modern a work as the Viramitrodaya 
gravely discusses marriages between persons of different castes, 
or the twelve species of sons, it is impossible to imagine that 
the author 1s talking of anything which really existed in his 
time. Yet he dilates upon all these distinctions with as much 
apparent faith in their value, as would be exhibited by an 
English Lawyer in expounding the peculiarities of a bill of 
exchange. From the extracts given by Mr. Narayen Mandlik, 
I imagine that the modern writers of Western India are more 
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willing to recognise realities and those of Bengal and Benares. 
Probably, much that is useful and interesting might be found 
(amid an infinity of rubbish) in the works on ceremonial law. 
But what we really want is that well informed Natives of India 
should take a law book intheir hands, and tell us irankly, under 
each head, how much of the written text is actually recognised 
and practised as the rule of every-day life. The great value of 
Mr. Narayen Mandlik’s work consists in the extent to which he 
has adopted this course. His forthcoming work will be looked 
for with the greatest interest by every student of Hindu Law. 


I feel a natural timidity in entering upon the region of 
volcanic controversy which has sprung up around the works of 
Mr. J. H. Nelson. It seems a pity thateamid so much with 
which every one must agree, there should be so much more with 
which no one can agree. When*the denies that Manu, Yaj- 
navalkya, and the Mitakshara form the recognised guides of 
Dravidian, or even of Sudra life, one is willing to accept the 
statement. But when he goes on to assert that Manu, Yaj- 
navalkya, and the Mitaksharaarethomselves without authority 
among Sanskrit lawyers, or have authority only among obscure 
and limited sects, one is tempted to ask what possible amount 
of evidence he would consider sufficient to establish the con- 
trary ? Can Mr. Nelson put his finger upon any single law 
book subsequent to the probable dates of Manu and Yajnaval- 
kya in which those sages are not referred to, not only with 
respect and reverence, but with absolute submission? If the 
Mitakshara is a work of no authority, how does it happen that 
every pundit in every part of India except Bengal invariably 
cites Vijnanesvara in support of his opinion? Mr. Nelson’s 
grotesque suggestion that the Mitakshara dates from the 17th 
or 18th century is dismissed by M. Barth,* one of the greatest 
of living Sanskrit scholars, with thesummary remark ;—“ Every 
Orientalist who has read Colebrooke will answer, that if that 
admirable inquirer had found nothing better to write about 





* Revue Critique, 1882, p. 165; the article contains a thorough examivation of 
une a elson’s views, and seems to me to be a model of acute, candid, and courteous 
criticism, 
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the Mitakshara, he would not have written a line upon the 
subject.”” His proposal that every law suit should commence 
with an exhaustive enquiry as to the legal usages, if any, by 
which the respective parties considered they were bound, isa 
sly stroke of humdéur which cannot be too much admired. 
Coming from an opponent it might have been considered 
malicious. I fancy that Mr. Nelson, asa Judge, would be the 
first to resist the application of his own proposal. 


An unusual number of important decisions have been 
recorded since the publication of the last edition, and it will 
be seen that several portions of this work have been re- 
written in consequence. ‘lhe law as to the lability of a son 
for his father’s debs, and as to the father’s power of dealing 
with family property to liquidate such debts, seems at last to 
be settling down into an intélligible, if not a very satisfactory, 
shape. The controversies arising out of the text of the 
Mitakshara defining stridhanum appear also to be quieted by 
direct decision, and the conflicting view of woman’s rights 
taken by the Bombay High Court has at last been restricted and 
defined, and madc to rest upon inveterate usage, rather than 
upon written law. A single decision of the Privy Council has 
established the heritable right of female Sapindas in Bombay, 
and recognised the all-important principle, that succession 
under the Mitakshara law is based upon propinquity, and not 
upon degrees of religious merit. 


JOHN D. MAYNE. 


INNER TEMPLE, 
January, 1888. 


PREFACE. 


I HAVE endeavoured in this Work to show, not only what the 
Hindu Law is, but how it came to be what,itis. Probably 
many of my professional readers may think that the latter part 
of the enquiry is only a waste of time and trouble, and that in 
pursuing it [ have added to the bulk of the volume without 
increasing its utility. It might be sufficient to say, that I have 
aimed at writing a book which should be something different 
from a mere practitioner’s manual. 


Hindu Law has the oldest pedigree of any known system of 
jurisprudence, and even now it shows no signs of decrepitude. 
At this day it governs races of men, extending from Cashmere 
to Cape Comorin, who agree in nothing else except their submis- 
sion to it. No time or trouble can be wasted, which is spent 
in investigating the origin and development of such a system, 
and the causes of its influence. I cannot but indulge a hope, 
that the very parts of this Work which seem of least value to 
a practising lawyer, may be read with interest by some who 
never intend to enter a Court. I also hope that the same 
discussions which appear to have only an antiquarian and 
theoretical interest, may be found of real service, if not tothe 
counsel who has to win a case, at all events to the judge who 
has to decide it. 


The great difficulty which meets a judge is to choose between 
the conflicting texts which can be presented to him on almost 
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every question. This difficulty is constantly increased by the 
labours of those scholars who are yearly opening up fresh sources 
of information. The works which they have made accessible 
are, naturally, the works of the very early writers, who had 
passed into oblivion because the substance of their teaching 
was embodied in more modern treatises. Many of these early 
texts are in conflict with each other, and still more are in con- 
flict with the general body of law as it has been administered 
in our Courts. 


An opinion seems to be growing up that we have been going 
all wrong ; that we have been mistaken in taking the law from 
its more recent interpreters, and that our only safe course is 
to revert to anfquity, and, wherever it may be necessary, to 
correct the Mitakshara or the Daya Bhaga by Manu, Gautama, 
or Vasishtha. Such a view omits to notice that some of these 
authors are perhaps two thousand years old, and that even the 
East does change, though slowly. The real task of the lawyer 
is not to reconcile these contradictions, which is impossible, but 
toaccount forthem. He will best help a Judge who is pressed, 
for instance, by a text which forbids a partition, or which makes 
a father the absolute despot of his family, by showing him that 
these texts were once literally true, but that the state of society 
in which they were true has long since passed away. This has 
been done to a considerable extent by Dr. Mayr in his most 
valuable work, Das Indische Erbrecht. He seems, however, 
not to have been acquainted with the writers of the Bengal 
school, and of course had no knowledge of the developments 
which the law has received through nearly a century of Judicial 
decisions. I have tried to follow in the course marked out by 
him, and by Sir H. S. Maine in his well-known writings. It 
would be presumption to hope that I have done so with com- 
plete, or even with any considerable success. But I hope the 
attempt may lead the way to criticism, which will end in the 
discovery of truth. 


Another, and completely different current of opinion, is that 
of those who think that Hindu Law, as represented in the 
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Sanskrit writings, has little application to any but Brahmans, 
or those who accept the ministrations of Brahmans, and that it 
has no bearing upon the life of the inferior castes, and of 
the non-Aryan races. This view has been put forward by 
Mr. Nelson in his “ View of the Hindu Law as administered by 
the Madras High Court.”’ In much that he says I thoroughly 
agree with him. I[ quite agree with him in thinking that 
rules, founded on the rchgious doctrines of Brahmanism, 
cannot be properly applied to tribes who have never received 
those doctrines, merely upon evidence that they are contain- 
ed in a Sanskrit law-book. But it seems to mc that the in- 
fluence of Brahmanism upon even the Sanskrit writers has 
been greatly exaggerated, and that those parts of the Sanskrit 
law which are of any practical importance are mainly based 
upon usage, which in substance, though not in detail, is com- 
mon both to Aryan and non-Aryan trfbes. Much of the present 
Work is devoted to the elucidation of this view. I also think 
that he has under-estimated the influence which the Sanskrit 
law has exercised, in moulding to its own model the somewhat 
similar usages even of non-Aryan races. This influence has 
been exercised throughout the whole of Southern India during 
the present century by means of our Courts and Pandits, by 
Vakils, and officials, both judicial and revenue, almost all of 
whom till very lately were Brahinans. 


That the Dravidian races have any conscious belief that 
they are following the Mitakshara, I do not at all suppose. 
Nor has an Englishman any conscious belief that his life is 
guided by Lord Coke and Lord Mansfield. But it is quite 
possible that these races may be trying unconsciously to 
follow the course of life which is adopted by the most respect- 
able, the most intellectual, and the best educated among their 
neighbours. ‘Tlte result would be exactly the same as if they 
studied the Mitakshara for themselves. That this really is 
the case is an opinion which I arrived at, after fifteen years’ 
acquaintance with the litigation of every part of the Madras 
Presidency. Even in Malabar I have witnessed continued 
efiorts on the part of the natives to cast off their own customs 
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and to deal with their property by partition, alienation, and 
devise, as if it were governed by the ordinary Hindu Law. 
These efforts were constantly successful in the provincial 
Courts, but were invariably foiled on appeal to the Sudder 
Court at Madras, the objection being frequently taken for the 
first time by an English barrister. It so happened that dur- 
ing the whole time of this silent revolt the Sudder Court 
possessed one or more Judges, who were thoroughly acquainted 
with Malabar customs, and by whom cases from that district 
were invariably heard. Had the Court been without such 
special experience, the process would probably have gone on 
with such rapidity, that by this time every Malabar tarwad 
would have been broken up. “The revolt would have been a 
revolution. « 


A third class of opinior is that of the common-sense Knglsh- 
man, whose views are very ably represented by Mr. Cunning- 
ham—now a Judge of the Bengal High Court—in the preface 
to his recent ‘‘ Digest of Hindu Law.’’ He appears to look 
upon the entire law with a mixture of wonder and pity. He 
is amused at the absurdity of the rule which forbids an orphan 
to be adopted. He is shocked at finding that a man’s great- 
grandson is his immediate heir, while the son of that great- 
grandson is a very remote heir, and his own sister is hardly an 
heiratall. He thinks everything would be set right by a short 
and simple code, which would please everybody, and upon the 
meaning of which the Judges are not expected to differ. These 
of course are questions for the legislator, not for the lawyer. I 
have attempted to offer materials for the discussion by showing 
how the rules in question originated, and how much would have 
to be removed if they were altered. The age of miracles has 
passed, and I hardly expect to see a code of Hindu Law which 
shall satisfy the trader and the agriculturist, the Punjabi and 
the Bengali, the pandits of Benares and Ramaiswaram, of 
Umritsur and of Poona. But I can easily imagine a very 
beautiful and specious code, which should produce much more 


dissatisfaction and expense than the law as at pressent admin- 
istered. 
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I cannot conclude without expressing my painful conscious- 
ness of the disadvantage under which I have laboured from my 
ignorance of Sanskrit. This has made me completely depend- 
ent on translated works. A really satisfactory treatise on 
Hindu Law would require its author to be equally learned as a 
lawyer and an Orientalist. Such a work could have been pro- 
duced by Mr. Colebrooke, or by the editors of the Bombay 
Digest, if the Government had not restricted the scope of 
their labours. Hitherto, unfortunately, those who have pos- 
sessed the neccessary qualifications have wanted cither the 
inclination or the time. ‘Whe lawyers have not been Oricntalists, 
and the Orientalists have not been lawyers. For the correc- 
tion of the many mistakes into which my ignorance has led 
me, I can only most cordially say,—Hworiate aliquis nostris ex 
ossibus ultor. 

* JOHN D. MAYNKE. 
INNER TEMPLE, 
July, 1878. 
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HINDU LAW AND USAGE 


CHAPTER I. 


ON THE NATURE AND ORIGIN OF HINDU LAW. 


§ 1. Unit very lately, writers upon Hindu Law have as- Authorit; 
sumed, not only that it was recorded exclusively in the Sans- Sanskeit| 
krit texts of the early sages, and the commentaries upon 
them, but that those sages were the actual originators and 
founders of that law. The earliest work which attracted 
European attention was that which is known as the Insti- 
tutes of Manu. People talk of this as the legislation of 
Manu ; as if it was something which came into force on a 
particular day, like the Indian Penal Code, and which 
derived all its authority from being promulgated by him. 
Even those who are aware that it never had any legislative 
authority, and that it only described what its author be- 
lieved to be, or wished to be, the law, seem to imagine that 
those rules which govern civil rights among Hindus, and 
which we roughly speak of as Hindu law, are solely of 
Brahmanical origin. They admit that conflicting customs 
exist, and must be respected. But these are looked on as 
local violations of a law which is of general obligation, and 
which ought to be universally observed; as something to 
be checked and put down, if possible, and to be apologised 
for, if the existence of the usage is proved beyond dispute. 


§ 2. On the other hand, those who derived their know- not univer 
ledge of law not from books, but from acquaintance with 
Hindus in their own homes, did not admit that the Brahma- 
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nical law had any such universal sway. Mr. Hilis, speaking 
of Southern India, says: ‘The law of the Smritis, unless 
under various modifications, has never been the law of the 
Tamil and cognate nations” (a). The same opinion is stated 
im equally strong terms by Dr. Burnell and by Mr. Nelson 
in recent works (b). And Sir H. S. Maine, writing with 
special reference to the North-West of India, says: “The 
conclusion arrived at by the persons who seem to me of 
highest authority is, first, that the codified law—Manu and 
his glossators—embraced originally a much smaller body of 
usage than had been imagined, and, neat, that the customary 
rules, reduced to writing, have been very greatly altered by 
Brahmanical expositors, constantly in spirit, sometimes in 
tenor. Indian law may be in fact affirmed to consist of a 
very great number of local bodies of usage, and of one set of 
customs reduced to writing, pretending to a diviner authority 
than the rest, exercising consequently a great influence over 
them, and tending, if not checked, to absorb them. You 
must not understand that these bodies of custom are funda- 
mentally distinct. They are all marked by the same general 
features, but there are considerable differences of detail” (c). 


§ 3. I believe that even those who hold to their full extent 
the opinions stated by Mr. Ellis and Mr. Nelson, would 
admit that the earliest Sanskrit writings evidence a state 
of law which, allowing for the lapse of time, is the natural 
antecedent of that which now exists. Also, that the later 
commentators describe a state of things, which, in its gen- 
eral features, though not in all its details, corresponds fairly 
enough with the broad facts of Hindu life; for instance, in 
reference to the condition of the undivided family, the order 
of inheritance, the practice of adoption, and the like. The 
proof of the latter assertion seems to me to be ample. As 


(a) 2 Stra. H. L. 163. See the futwahs of the pundits, Inderun v. Rama- 
ae vi, | 13M. 1. A. 149, 8. C.3 B. L. R.1;8. C. 13 Suth. (P. C.) 41. 

(q) Introduction to the Daya-Vibhaga, 18; Varadarajnh, 7; Nelson’s View 
a Law, Preface and chap. i; Nelson’s Scientific Study of Hindu Law, 

(c) ‘Village Communities, 52. 
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regards Western India, we have a body of customs, which 
cover the whole surface of domestic law, laboriously ascer- 
tained by local inquiry, and recorded by Mr. Steele; whilst 
many of the most important decisions in Borrodaile’s Reports 
were also passed upon the testimony of living witnesses. 
As regards the North-West Provinces and the Punjab, we 
have similar evidence of the existing usages of Hindus 
proper, Jains, Jats, and Sikhs, in the decisions of the 
Courts of those provinces. As regards other parts of India 
the evidence is much more scanty. But it is a matter of 
every-day experience, that where there exists a local usage 
opposed to the recognised law-books, it is unhesitatingly 
set up, and readily accepted. As for instance, the exclu- 
sion of women from inheritance in Sholapur, and the 
practice of divorce and second marriages of females among 
the Maravers in Southern India. No attempt has ever 
been made to administer the law of the Mitakshara to the 
castes which follow the Marumakatayem law in Malabar, 
and the Alya Santana law in Canara, because it was per- 
fectly well known that their usages were distinct. Else- 
where that law is administered by native Judges, with the 
assistance of native pleuders, to native suitors, who seek 
for and accept it. If this law was not substantially in 
accordance with popular feeling, it seems inconceivable 
that those who are most interested in disclosing the fact, 
should unite in a conspiracy to conceal it. That there is 
such an accordance appears to me to be borne out by the 
remarkable similarity of this law to the usages of the Tamil 
inhabitants of the north of Ceylon, as stated in the Thesa- 
waleme (d@). But the question remains, whether these 
usages are of Brahmanical, or of local, origin? Whether 
the flavour of Brahmanism which pervades them is a matter 
of substance, or of accident? Where usage and Brah- 
manism differ, which is the more ancient of the two ? 


§ 4. It is evident that this question is one of the greatest Priorit. 


practical importance, and is one which a judge must fre- 
(d) See as to this work, post, § 42. 
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quently, though perhaps unconsciously, answer, before he 
can decide a case. For instance, it is quite certain that 
religious efficacy is the test of succession according to 
Brahmanical principles. If, then, one of two rival claim- 
ants appears to be preferable in every respect except that 
of religious efficacy, the judge will have to determine, 
whether the system which he is administering is based on 
Brahmanical principles at all. So as regards adoption. 
A Brahman tests its necessity and its validity, solely by 
religious motives. If an adoption is made with an utter 
absence of religious necessity or motive, a judge would 


‘have to decide whether religion was an essential element in 


‘he transaction or not. 


§ 5. My vitw is, that Hindu law is based upon immemo- 
customs, which existed prior to and independent of 
Brahmanism. That when the Aryans penetrated into India, 
they found there a number of usages either the same as,-or 
not wholly unlike, their own. That they accepted these, 
with or without modifications, rejecting only those which 
were incapable of being assimilated, such as polyandry, in- 
cestuous marriages, and the like. That the latter lived on 
a merely local life, while the former became incorporated 
among the customs of the ruling race. That when Brahma- 
nism arose, and the Brahman writers turned their attention 
to law, they at first simply stated the facts as they found 
them, without attaching to them any religious significance. 
That the religious element subsequently grew up, and en- 
twined itself with legal conceptions, and then distorted them 
in three ways. First, by attributing a pious purpose to acts 
of a purely secular nature. Secondly, by clogging those 
acts witb rules and restrictions, suitable to the assumed 
pious purpose. And, Thirdly, by gradually altering the 
customs themselves, so as to further the special objects of 
religion, or policy, favoured by Brahmanism. 


§ 6. I think it is impossible to imagine that any body of 
usage could have obtained general acceptance throughout 
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India, merely because it was inculcated by Brahman writers, 
or even because it was held by the Aryan tribes. In 
Southern India, at all events, it seems clear that neither 
Aryans nor Brahmans ever settled in sufficient numbers to 
produce any such result (e). We know the tenacity with 
which Eastern races cling to their customs, unaffected by 
the example of those who live near them. We have no 
reason to suppose that the Aryans in India ever attempted 
to force their usages upon the conquered races, or that they 
could have succeeded in doing so, if they had tried. The 
Brahman treatises themselves negative any such idea. 
There is not an atom of dogmatism, or controversy, among 
the old Sutra writers. They appear to be simply recording 
the usages they observed, and occasionally stop to remark 
that the practices of some districts, or the opinions of other 
persons are different (f). The greater part of Manu is ex- 
clusively addressed to Brahmans, but he takes pains to point 
out that the laws and customs of districts, classes, and even 
of families ought to be observed (g). Example and in- 
fluence, coupled with the general progress of society, have 
largely modified ancient usages ; but a wholesale substitu- 
tion of one set of usages for another appears to me to be 
equally opposed to philosophy and to facts. 


§ 7. The most distinctive features of the Hindu law are 
the undivided family system, the order of succession, and 
the practice of adoption. The two latter are at present 
thoroughly saturated with Brahmanism. Its influence upon 
the family has only been exerted for the purpose of break- 
ing it up. But in all cases, I think it will be satisfactorily 
shown, that Brahmanism has had nothing whatever to do 
with the early history of those branches of the law; that 





(e) See Hunter’s Orissa, i. 241-265 ; Nelson’s View, chaps. i. & ii.; Madara 
Manual, Pt. JJ.,p 11, Pt. IIT., chap. ii. 

(f) See Apast., ii. vi. 14, § 6-9; Gaut., xxviii. § 26, 40. Dr. Jolly, referring to 
the differences of doctrine among the Sutra writers, says “ It is hardly possible 
to trace this diversity of doctrine to another cause than the difference of 
popular usage subsisting between the divers times and countries in which the 
existing Dharmasutras had originated.” (J olly, § 40.) 

(9) See post, § 40; see M. Miller, A.S. L. 5 
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these existed independently of Brahmanism, or even of 
Aryanism ; and that where the religious element has entered 
intv, and remodelled them, the change in this direction has 
been absolutely modern. This view will be developed at 
length in the course of the present work. It will be suf- 
ficient here briefly to indicate the nature of the argument. 


§ 8. The Joint Family is only one phase of that tendency 
to hold property in community, which, it is now proved, 
was once the ordinary mode of tenure. The attention of 
scholars was first drawn to this point by the Sclavonian 
Village Communities. But it is now placed beyond doubt 
that joint ownership of a similar character is not limited to 
Sclavonian, or even to Aryan, races, but is to be found in 
every part of the world where men have once settled down 
to an agricultural life (h). In India such a corporate system 
is universally foundy either in the shape of Village Com- 
munities, or of the simple Joint Family. So far from the 
system owing its origin to Brahmanism, or even to Aryanism, 
its most striking instances are found precisely in those pro- 
vinces where the Brahman and Aryan influence was weakest. 
As regards the Village Communities, the Punjab and the 
adjoining districts are the region in which alone they 
flourish in their primitive vigour. This is the tract which 
the Aryans must have first traversed on entering India. 
Yet it seems to have been there that Brahmanism most 
completely failed to take root. Dr. Muir cites various pass- 
ages from the Mahabharata which establish this. The in- 
habitants ‘‘who dwell between the five rivers which are 
associated with the Sindhu (Indus) as the sixth,” are de- 
scribed as ‘‘those impure Bahikas, who are outcasts from 
righteousness.” ‘ Let no Arya dwell there even for two 
days. ‘lhere dwell degraded Brahmans, contemporary with 
Prajapati. They have no Veda, no Vedic ceremony, nor 
any sacrifice.”” ‘“ There a Bahtka, born a Brahman, becomes 
afterwards a Kshatriya, a Vaiciya, or a Sudra, and even- 
tually a barber. And again the barber becomes a Brah- 
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(h) See Laveleye Propriété, aud Sir H. 8. Maine’s Works, passim. 
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man. And once again the Brahman there is born a slave. 
One Brahman alone is born ina family. The other brothers 
act as they will without restraint’”’ (7). And they retain 
this character to the present day, as we shall see that with 
them the religious element has never entered into their 
secular law. Next to the Punjab the strongest traces of 
the Village Community are found among the Dravidian 
races of the South. Similarly as regards the Joint Family. 
It still flourishes in its purest form, not only undivided but 
indivisible, among the polyandrous castes of Malabar and 
Canara, over whom Brahmanism has never attempted to 
cast even the hem of its garment. Next to them, probably, 
the strictest survival of the undivided family is to be found 
in Northern Ceylon, among the Tamil emigrants from the 
South of India. It is only when the family system begins 
to break up that we can trace the influence of Brahmanism, 
and then the break up proceeds in the direct ratio of that 
influence (k). 


§ 9. The case of inheritance is even more strongly in 
favour of the same view. The principle that ‘the right of 
inheritance, according to Hindu law, is wholly regulated with 
reference to the spiritual benefits to be conferred on the 
deceased proprietor,” has been laid down on the highest 
judicial authority as an article of the legal creed, which is 
universally true, and which it would be heresy to doubt. 
It is strictly and absolutely true in Bengal. It is not so 
elsewhere (J). Among the Hindus of the Punjab, the order 
of succession is deteymined by custom, and not by spiritual 
considerations (m). ‘l‘hroughout the Presidency of Bom- 
bay, numerous relations, and especially females, inherit, to 
whom no ingenuity can ascribe the slightest religious merit. 
According to the Mitakshara, consanguinity in the male 
line is the test of heirship, not religious merit. All those 





(i) Muir, 8. T., ii. 482. 

(k) See post, chup. vii., § 2387. 

(1) This was long since pointed out by Professor Wilson. See his Works, v. 
14. Sir H. 8. Maine las aleo had the hardihoud to hint a disbelief of the doc. 
trine. Village Communities, 53. ; 

(m) Panjab Customs, 11. Panjab Customary law, ii. 100-142. 
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who follow its authority accept agnates to the fourteenth 
degree, whose religious efficacy is infinitesimal, in prefer- 
ence to cognates, such as a sister’s son, whose capacity 
for offering sacrifices ranks very high. The doctrine that 
heirs are to be placed in the direct order of their spiritual 
merit, was announced for the first time by Jimuta Vahana, 
and has been expanded by his successors. But it rendered 
necessary a complete remodelling of the order of succession. 
Cognates are now shuffled in among the agnates, instead 
of coming after them; and the very definition of cognates . 
is altered, so as to exclude those who are actually named 
as such by the Mitakshara. The result is a system, whose 
essence is Brahmanism, and whose logic is faultless, but 
which is no more the system of early India, or of the rest 
of India, than the English Statute of Distributions (n). In 
Bengal the inheritance follows the duty of offering sacri- 
fices. Elsewhere the duty follows the inheritance. 


§ 10. The law of adoption has been even more success- 
fully appropriated by the Brahmans, and in this instance 
they have almost succeeded in blotting out all trace of a 
usage existing previous to their own. ‘There can be no 
doubt that among those Aryan races who have practised 
ancestor-worship, the existence of a son to offer up the 
religious rites has always been a matter of primary import- 
ance. Where no natural-born son exists, a substituted son 
takes his place. This naturally leads to the practice of 
adoption. But apart from all religious considerations, the 
advantages of having a son to assist a father in his life, to 
protect him in his old age, and to step into his property 
after his death, would be equally felt, and are equally felt, 
by other races. We know that the Sudras practised adop- 
tion, for even the Brahmanical writers provide special rules 
for their case. The inhabitants of the Punjab and North- 
West Provinces, whether Hindus proper, Jains, Jats, Sikhs, 
or even Muhammedans, practise adoption, without religious 
rites, or the slightest reference to religious purposes. The 


(n) As to the whole of this, sce chap. xvi. § 459, et seq. 
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same may be said of the Tamils in Ceylon. Even the Brah- 
manical works admit that the celebration of the name, and 
the perpetuation of the lineage, were sufficient reasons for 
affiliation, without reference to the rescue of the adopter’s 
soul from Hell. In fact some of the very earliest instances 
mentioned are of the adoption of daughters. This latter 
practice is followed to the present day by the Bheels, cer- 
tainly from no motives of piety, and by the Tamils of Cey- 
lon. There can, I think, be no doubt that if the Aryans 
brought the habit of adoption with them into India, they 
also found it there already ; and that the non-Aryan races, 
at all events, derive it from their own immemorial usage, 
and not from Brahmanical invention. There seems, also, 
every reason to believe, that even among the Aryan Hindus 
the importance now ascribed to adoption is comparatively 
recent.’ Little is to be found on the* subject in the works 
of any but the most modern writers, and the majority of 
the ancient authors rank the adopted son very low among 
the subsidiary sons. The series of elaborate rules, which 
now limit the choice of a boy, are all the offspring of a me- 
taphor ; that he must be the reflection of ason. These rules 
may be appropriate enough to a system which requires the 
fiction of actual sonship for the proper performance of reli- 
gious rites; but they have no bearing whatever upon affili- 
ation, which has not this object in view, and, as we shall find, 
they are disregarded in many parts of India where the 
practice of adoption is strongly rooted. Yet the Brahmans 
have created the belief, that every adoption is intended to 
rescue the soul of a progenitor from Put, and that it must 
be judged of solely by its tendency to do so. And our tri- 
bunals gravely weigh the amount of religious conviction 
present to the minds of persons, not one of whom probably 
connects the idea of religion with the act of adoption, more 
than with that of procreation (0). 


(0) Manu gives a preference to the eldest son, on the ground that he alone 
has been begotten from # sense of duty, ix. § 106,107. See this subject dis. 
gussed at length, post, ch. v. § 92—95. 
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$11. If I am right in the above views, it would follow 
that races who are Hindu by name, or even Hindu by reli- 
gion (p), are not necessarily governed by any of the written 
treatises on law, which are founded upon, and developed 
from, the Smritis. Their usages may be very similar, but 
may be based on principles so different as to make the 
developments wholly inapplicable. Possibly all Brahmans, 
however doubtful their pedigree, may be precluded, by a 
sort of estoppel, from denying the authority of the Brahma- 
nical writings which are current in their district (qg). But 
there can be no pretence for any such estoppel with regard 
to persons who are not only not Brahmans, but not Aryans. 
In one instance, a very learned judge, after discussing a 
question of mheritance among Tamil litigants, on the most 
technical principles of Sanskrit law, wound up his judgment 
by saying, “I must be allowed to add that I feel the gro- 
tesque absurdity of applying to these Maravers the doctrine 
of Hindu Law. It would be just as reasonable to give them 
the benefit of the Feudal Law of real property. At this late 
day it is however impossible to act upon one’s consciousness 
of the absurdity” (7). I must own I cannot see the impos- 
sibility. In Northern and Western India, the Courts have 
never considered themselves bound to apply these principles 
to sects who did not profess submission to the Smritis. In 
the case of the Jains, for instance, research has established 
that their usages, while closely resembling those of ortho- 
dox Hinduism, diverge exactly where they might be expect- 
ed to do, from being based on secular, and not on religious, 
principles (s). The Bengal Court, as.might be anticipated, 
is less tolerant of heresy. But it is certainly rather start- 
ling to find it assumed as a matter of course that the natives 
of Assam, the rudest of our provinces, are governed by the 
Hindu law as modified by Jimuta Vahana (¢). It would be 

(p) Many of the Dravidian races, who are called Hindus, are worshippers of 


snakes and devils, and are as indifferent to Vishuu nnd Siva as are the lnhabit- 
ants of Whitechapel. 
(q) See Gopalayyan v. Raghupatiayyan, 7 Mad. H. C. 255. 
(r) eT J., Muttu Vista v. Dorasinga, 6 Mad. H. O, 841. 
8) Po ; 
t) Deepo Debia v. Gobindo Deb, 16 Sutb., 42; 8. C. 11 B. Ll, R. 181, 
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curious to inquire whether there was any reason whatever 
for this belief, except the fact that appeals lay to the High 
Court of Bengal. It isa singular and suggestive circum- 
stance that the Oriya chieftains of Orissa and Ganjam, who 
are identical in origin, language and religion, are supposed 
to follow different systems of law; the system ascribed to 
each being precisely that which is most familiar to the 
Courts to which they are judicially subject (u) 


§ 12. On the other hand, while I think that Brahmani- 
cal law has been principally founded on non-Brahmanical 
customs, so I have little doubt that those customs have been 
largely modified and supplemented by that law. Where 
two sets of usage, not wholly reconcilable, are found side 
by side, that which claims a divine origin has a great ad- 
vantage in the struggle for existence over the other (v). 
Further, a more highly developed system of law has always 
a tendency to supplant one which is less developed. A very 
little law satisfies the wants of rude communities. As they 
advance in civilization, and new causes of dispute arise, 
they feel the necessity for new rules. If they have none of 
their own, they naturally borrow from their neighbours. 
Where evidence of custom is being given, it is not uncom- 
mon to find a native saying, “ We observe our own rules. 
In a case where there is no rule we ask the pundits.” Of 
course the pundit, with much complacency, produces from 
his Shasters an answer which solves the difficulty. This is 
first adopted on his authority, and then becomes an accre- 
tion to the body of village usage. This process would, of 
course, be aided by the influence which the Brahmans always 
carry with them, by means of their intellectual superi- 
ority. Dr. Jolly points out that a large number of law Com- 
mentaries and Digests have been written either by Indian 





(u) See as to Orissa, note to Bishenpirea v. Soogunda, 1 8. D. 87 (49, 51). 
But in « case reported by Mr. MacNaghten from Orissa, in 1818, the futwah 
was certainly given according to Mitaksbara law. 2 W. MacN. 806. As to 
Ganjam, see Raghunadha v. Brozo Kishoro, 81. A. 154; S.C. 1 Mad. 69; 8.0, 
25 Suth., 291, : , 

(v) See Maine’s Vill. Com. 52. 
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Kings and Prime Ministers themselves, or under their 
auspices and by their order (Jolly, Sect. 27), The Hindu 
Judges were also Brahmans. Both writers and judges 
would naturally tinge native usages with their own views, 
and supplement them by their own doctrines. The change 
must have gone on with great rapidity during the last cen- 
tury, when so many disputes were referred to the decision 
of our Courts, and settled in those Courts solely in accord- 
ance with the opinions of the pundits (w). 


§ 13. The practical result of this discussion, so far as it 
may turn out to be well founded, seems to be—First, that 
we should be very careful before we apply all the so-called 
Hindu Law to all the so-called Hindus. Secondly, that in 
considering the applicability of that law, we should not be 
too strongly influenced by an undoubted similarity of usage. 
Thirdly, that we should be prepared to find that rules, such 
as rules of inheritance, adoption, and the like, may have 
been accepted from the Brahmans by classes of persons who 
never accepted the principles, or motives, from which these 
rules originally sprung; and, therefore, lastly, that we 
should not rashly infer that a usage which leads to neces- 
sary developments, when practised by Brahmans, will lead 
to the same developments when practised by alien races. 
It will not do so, unless they have adopted the principle as 
well as the practice. Without both, the usage is merely a 
branch severed from the trunk. The sap is wanting, which 
can alone produce growth (z#). 


(w) See post, § 38. ; ; 

(x) For a full discussion as to the cases in which Hindu law is made the rule 
of decision iv the Courts of British India, see W. & B. (8rd ed.) 1—7. Wherea 
person fails to establish that he confurms to any religion which carries with it 
any special form of Jaw, his rights will be cealt with according to ‘* justice, 
equity and good conscience.” Raj Bahadur v. Bishen Dyal, 4 All, 848. 


CHAPTER II. 


THE SOURCES OF HINDU LAW. 


1. The Smritis, § 15. 8. Schools of Law, § 88. 
2. The Commentators, § 25. 4. Judicial Decisions, § 38. 


§ 14. I propose in this chapter to examine the sources 
of Hindu Law, so far as they are to be found in the writings 
of the early Sanskrit sages and their commentators. A 
general reference to the accessible authorities un this branch 
of the subject is given below (a). I have not thought it 
necessary to give special references, unless where the state- 
ment in the text was still a matter of controversy ; nor have 
I attempted to make a show of learning, which I do not 
possess, by referring at length to the works of Hindu writers 
of whom I know nothing but their names. Under this branch 
of the subject I shall offer some observations upon those 
differences of opinion which are generally spoken of as con- 
stituting various “‘schools of law.’’ I shall conclude by 
making some remarks upon the influence which our judicial 
system has exercised upon the natural development of Hindu 
Law. The important subject of Custom will be reserved 
for the next chapter. ” 


§ 15. I. Tae Smritis.—The great difficulty which meets us 


(a) See M. Miller’s Ancient Sanskrit Literature; Dr. Bihler’s Introduction 
to the Digest of Hindu Law by West and Biibler ; Colebrooke’s Prefaces to the 
Daya Bhaga and the Digest, and his note, 1 Stra. H. L. 815; the Preface to 
Sir Thomas Strange’s Hindu Law; Dr. Burnell’s Prefaces to his translations 
of the Daya Vibhaga and Varadrajah, and the introduction to the first volume 
of Morley’s Digest ; Stenzler’s Preface to his translation of Yajnavalkya; Dr. 
Jolly’s Preface to Narada ; Mapr. Ind. Erbrecht, 1—10, where the conclusions 
of Professor M. Miller and Dr. Bihler are adopted ; Professor Monier Williams’ 
Indian Wisdom. N. Mandlik. Introduction and Appendix I. Dr. Bithler’s 
Introductions to A  capuioae are and Gautama, Vasishtha and Baudhayans, and 
Manu: Dr. Jolly’s Introduction to Vishnu. Sacred Books of the Hast, Vols. 1I, 
VII, XIV and V. BR. Sarvadhikari, § 4; Jolly, § 2 and 8, 
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in the study of Hindu Law, is to ascertain the date to which 
any particular statements should be referred. Chronology 
has absolutely no existence among Hindu writers. They 
deal in a vast, general, way with cycles of fabulous length, 
which, of course, have no relation to anything real. It is 
impossible to ascertain when the earliest sages lived, or 
whether they ever lived. Most of the recorded names are 
probably purely mythical. Tradition is of no value when 
it has a fable for its source. Names of indefinite antiquity 
are assumed by comparatively recent writers, or editors, or 
collectors, of texts. Even when we can ascertain the 
sequence of certain works, it is unsafe to assume that any 
statement of law represented an existing fact. To a Hindu 
writer everK sacred text is equally true. Maxims which 
have long since ceased to correspond with actual life are 
reproduced, either without comment, or with a non-natural 
interpretation. Extinct usages are detailed without a sug- 
gestion that they are extinct, from an idea that it is sacrile- 
gious to omit anything that has once found a place in Holy 
Writ. In short we have exactly the same difficulty in deal- 
ing with our materials as a paleontologist would find, if all 
the archaic organisms which he compares had been dis- 
covered, not reposing in their successive strata, but jum- 
bled together in a museum. 


§ 16. The two great categories of primeval authority are 
the Sruét and the Smritz. Somewhere in the order of pre- 
cedence either in between the Srutis and the Smriiis, or 
more probably after them, come the Puranas, which, accord- 
ing to Colebrooke, “are reckoned as a supplement to the 
Scripture, and as such constitute a fifth Veda” (b). The 
Sruts is that which was seen or perceived, in a revelation, 
and includes the four Vedas. The Smriiz is the recollec- 
tion handed down by the Rishis, or sages of antiquity (c). 
The former is of divine, the latter of human, origin. Where 
the two conflict, if such a conflict is conceivable, the latter 





(b) Per Mahmood, J., Ganga Sahai v. Lekhraj Singh, 9 All., p. 289. 
(¢) Manu, ii, 8 9, 10; W, & B, 25. 
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must give away. Practically, however, the Sruti has little, 
orno, legal value. 1+ contains no statements of law, as such, 
though its statements of facts are occasionally referred to as 
conclusive evidence of a legal usage. Rules, as distinct from 
instances, of conduct are for the first time embodied in the 
Smriti. The Smriti, again, are found on examination to fall 
under two heads, viz., works written in prose, or in prose and 
verse mixed, and works written wholly in verse. The latter 
class of writings, being fuller and clearer, are generally 
meant when the term Smriti is used, but it properly in- 
cludes both classes. To Professor Max Miller we owe the 
important generalisation, that the former, as a rule, are 


older than the latter. His views may be summarised as 
follows (qd). : 


§ 17. The first duty of a Brahmap was to study the 
Vedas. These were orally transmitted for many ages be- 
fore they were committed to writing, and orally taught, as 
they are even at the present time (e). Naturally many 
various versions of the same Veda arose, and sects, or 
schools, were formed, headed by distinguished teachers 
who taught from these various versions. To facilitate their 
teaching they framed Swiras or strings of rules, chiefly in 
prose, which formed rather a memoria technica by which 
the substance of the oral lessons might be recalled, than a 
regular treatise on the subject. Hvery department of the 
Vedas had its own Sutras. Those which related to the 
rules of practical life, or law, were known as the Dharma- 
Sutras, and these last again were as varied as the sects, or 
Charanae, from which they originated, and bore the names 
of the teachers by whom they were actually composed, or 
whose views they were supposed to embody. Thus the 
Dharma-Sutras which bear the name of Apastamba, Baud- 
hayana, Gautama and the like, contain the substance of the 
rules of law imparted in the Charanas which recognized 





(d) See his letter to - Morley, 1 M. Dig. Introd. 196; A. 8. Lit., pp. 125— 
184, 260, 377; W. & B.8 
(¢) See as to the trcdactisn of writing, A. 8. Lit. 497; Ind. Wisdom, 282. 
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those teachers as their heads, or which had adopted those 
names. Works of this class are known to have existed 
more than two hundred years before our era. Professor 
Max Miiller places the Sutra period roughly as ranging 
from B.c. 600-200. But the composition of these works 
may have continued longer, and it cannot be asserted of 
any particular Sutra now in existence that it is of the age 
above specified. 


Relative age of § 18. The Dharma-Sutras which bear thenames of Gau- 
tama, Baudhayana, Apastamba, Vasishtha and Vishnu have 
been translated, the last named by Dr. Jolly and the others 
by Dr. Buhler (f). As to their relative antiquity Gautama 
is the oldest of all, being quoted by Baudhayana who ranks 
next in order of time. He belonged to the school of the 
Sama Veda. His use of the word Yavana, a term applied 
in very early Indian parlance to the Greeks, has been 
supposed to mark his period as not earlier than 300 B.c, 
The word, however, appears to have had other applications, 
and Dr. Biihler considers that it would be unsafe to found 
any opinion upon itsuse. At present nothing else is known 
by which the date of Gautama can be even approximately 
fixed (g). Nextin point oftimeis Baudhayana. His Sutras 
were originally studied by the followers of the Black Yajur- 
veda alone, but subsequently were accepted by all Brahmans 
as an authority on the Sacred Law. He was probably of 
Southern origin. Dr. Biihler considers that a period counted 
by centuries elapsed between his date and that of Apas- 
tamba, whom he places before the first century B.c. (A). 
Apastamba was also an inhabitant of Southern India, pro- 
bably of the Andhra district, and a follower of the same 
Veda as Baudhayana. He is remarkable for the uncom- 
promising vigour with which he rejects certain practices re- 
cognised by the early Hindu law, such as the various species 
of sons, the Niyoga and the Paisacha form of marriage (t.) 


(f) Sacred Books of the East, Vols. II, VII, and XIV. 

(g) Bihler’s Introduction to Gautama, 45, 49, 56. 

(h) Bihler’s Introduction to Baudhayana, 29, 85, and to Apastamba, 18, 22, 40. 
(i) Btbler’s Introduction to Apastamba, 16, 18, 80, 84, 
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Except from quotationa contained in hia work there is 
nothing to show the date of Vasishtha. He knew of Yama, 
Gautama, Harita, and a Manu, the author of the Manava 
Sutras. He may perhaps be supposed to have known Baud- 
hayana. Dr. Jolly considers that he quoted from Vishnu, 
but in this opinion Dr. Bihler differsfrom him, Vasishtha 
appears to have been a native of the Northern part of India 
(k). No tradition exists as to the authorship of the Vishnu- 
Sutra. Dr, Bihler and Dr. Jolly agree in thinking that in 
its present form it has been recast with additions by those 
who, ignorant of its origin, wished to attribute it to the God 
Vishnu, Much of the work, both in style and. substance, 
bears the mark of extreme antiquity, and portions of it are 
thought by Dr. Jolly to have been borrowed by Vasishtha 
or even by Baudhayana. He, like Vasishtha, was a fol- 
lower, of the Black Yajur-veda (1). Harita, Hiranya- 
kesin, Uganas, Yama, Kagyapa and Qankha, all of whom 
are quoted in Colebrooke’s Digest and by the commentators, 
are also of the Sutra period. Of these Harita is earlier 
than Baudhayana, and Hiranyakesin is later than Apase 
tamba (m). 


19. The Dharma-Sastras, which are wholly in verse, 
Professor Max Miiller considers to be merely metrical ver- 
sions of previously-existing Dharma-Sutras. Dr. Bihler, 
after pointing out “that almost in every branch of Hindu 
science, where we find text books in prose and in verse, the 
latter are only recent redactions of works of the former 
class,” proceeds to say, “This view may be supported by 
some uther general reasons. Firstly, if we take off the 
above-mentioned Introductions, the contents of the poetical 
Dharma-Sastras agree entirely with those of the Dharma- 
Sutras, whilst the arrangement of the subject-matter differs 
only slightly, not more than the Dharma-Sutras differ 
amongst each other. Secondly, the language of the poeti- 
Sc ren aes ee ee ee eT 

(k) Biihler’s Intraductian ta Vasishtha, 16, 17, 21, 26. 


l) Dr, Jolly’s Introduction ta Vishnu. Lecture, 88. W. . ob. 
) Bihler’s Introduction to Apastamba, 28, 27. oe 


3 


17 


Dharma-Sastras 
generally more 
recent. 


18 


Manu. 


SOURCES OF HINDU LAW. (Chap. I, 


cal Dharma-Sutras and Dharma-Sastras is nearly the same. 
Both show archaic forms, and in many instances the same. 
Thirdly, the poetical Dharma-Sastras contain many of the 
Slokas or Gathas given in the Dharma-Sutras, and some in 
an apparently modified form. Instances of the former kind 
are exceedingly numerous. A comparison of the Gathas 
from Vasishtha, Baudhayana, Apastamba and Hiranyakesin 
with the Manu Smriti, shows that more than a hundred of 
the former are incorporated in the latter.” And he goes on 
to point out other instances in which passages of Manu 
are only modernised versions of passages now existing in 
Vasishtha’s Sutra. In one case Manu (viii. § 140) quotes 
Vasishtha on a question of lawful interest, and the passage 
so quoted is still extant in the Sutras of that author. The 
result in Dr. Bihler’s opinion is that ‘it would seem pro- 
bable that Dharma-Sastras, like that ascribed to Manu and 
Yajnavalkya, are versifications of older Sutras, though they, 
in their turn, may be older than some of the Sutra works 
which have come down to our times” (n). A third work of 
a similar class is that known by the name of Narada. All 
of these are now accessible to English readers (0). As to 
relative age they rank in the order in which they are named. 
Their actual age is a matter upon which even proximate 
certainty 1s unattainable. 


§ 20. The Code of Manu has always been treated by 
Hindu sages and commentators, from the earliest times, as 
being of paramount authority ; an opinion, however, which 
does not prevent them from treating it as obsolete whenever 
occasion requires (p). No better proof could be given of 
its antiquity. Whether it gained its reputation from its 





nm) W.& B. 42. 

iy Yajnavalkya has been wholly translated in German by Professor Stenzler 
(1849). An English translation of tle whole of the 2nd book, and of part of the 
lat, hea been made by Dr Roer (Calcutta, 1859). The entire work has lately 
been translated by Mr. V. N. Mandlik (Bombay, 1880). Vrihaspati, whom 
Dr. Bihler classes in the same category, is only known by fragments cited by 
the commentators, and by Jugannatha in his Digest. 

(p) See Preface by Sir W. Jones, p. 11, and general note at the end, p, 863 
(London, 1798). V. N. Manudlik Introduction, 46. Mer curiam, 14 M.1. A. 
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intrinsic merits, or from its alleged sacred origin ; or whether 
its sacred origin was ascribed to it in consequence of its 
age and reputation, we cannot determine. The personality 
of its author, as described in the work itself, is upon its 
face mythical The sages implore Manu to inform them of 
the sacred laws, and he, after relating his own birth from 
Brahma, and giving an account of the creation of the world, 
states that he received the Code from Brahma, and commu- 
nicated it to the ten sages, and requests Bhrigu, one of the 
ten, to repeat it to the other nine, who had apparently for- 
gotten it. The rest of the work is then admittedly recited, 
not by Manu but by Bhrigu (gq). Manu, the ancestor of 
mankind, was not an individual, but simply the impersonal 
and representative man. What is certain is, that among 
the Brahmanical schools was one known as the School of 
the Manavas, and that they used as their text for teaching 
a series of Sutras, entitled the Manava-Sutras. The Dhar- 
ma-Sutras of this series are unfortunately lost, but it may 
be supposed that they were the concentrated essence from 
which the Manava Dharma-Sasiras were distilled. Whether 
the sect took its name from a real teacher called Manu, or 
from the mythical being, cannot now be known (r). 


§ 21. The age of the work in its present form is placed by His age. 
Sir W. Jones at 1280 3.c.; by Schlegel at about 1000 B.c.; 
by Mr. Elphinstone at about 900 B.c.; and by Professor M. 
Williams at abont the 5th century B.c., (s). Professor Max 
Miiller would apparently place it as a post-Vedic work, at a 
date not earlier than 200 B.c., (¢). One of his reasons for 
this view, vtz., that the continuous slokas in which it is 
written did not come into use until after that date, has been 
shown not to be beyond doubt, as Professor Goldstiicker has 
established their existence at an earlier period (%). Inorder 

(q) Mano, i. § 1—60, 119, iii. § 16, viii. § 204, xii. § 1. This fiction of recital 
‘by an early sage isasort of common form in Hindu works of no great antiquity, 
W. & B. Introd. 24, (2nd ed). 

(r) A. 8. Lit. 582; 1 M. Dig. Introd. 197; Ind. Wisd. 218. Jolly, § 47. 
Biihler’s Introduction to Mann, 14, 40, 91, 57, 68. 

(8) Ind. Wiad. 215; Elphinstone, 227; Stenz., Pref. to Yajuavalkya, 10. 

(t) A. 8. Lit. 61, 244. 

(u) W. & B. 42. 
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to determine the question of age, it is necessary to settle 
whether the present rescension of Manu is the earliest or 
the latest of the many which undoubtedly existed. The 
introduction to Narada states that the work of Manu origi- 
nally consisted of 1,000 chapters and 100,000 slokas. Narada 
abridged it to 12,000 slokas, and Sumati again reduced it 
to 4,000. The treatise which we possess has been supposed 
to be a third abridgment, as it only extends to 2,685. We 
also find a Vriddha, or old, Manu quoted, as well as a Brihant, 
or great, Manu (v). Further, while the existing Manu 
quotes from Vasishtha a rule which is actually found in his 
treatise, Vasishtha in turn quotes from Manu verses, two of 
which are found still, and two of which are not found, one 
of these latter being in a metre unknown to our Manu. 
Obviously, the interval between the Manu quoted by 
Vasishtha, and the Manu who quotes Vasishtha, must be 
very considerable. Further, Baudhayana quotes Manu for 
% proposition exactly the reverse of that now stated by him 
(ix. § 89). Even in a work so late as the 6th century a.p., 
verses are cited from Manu which can only be found in part 
in the existing work. The same fact would be apparent, as 
a matter of internal evidence, from the contradictions in the 
code itself. For instance, it is impossible to reconcile the 
precepts as to eating flesh meat (w), or as to the second mar- 
riage of women (x). Even as regards men, some passages 
seem to indicate that a man could not marry again during 
the life of his first wife, while in others second marriages 
are expressly recognized and regulated (y). So the texts 
which refer to the marriage of a Brahman with a Sudra 
woman (z), and to the procreation of children upon a widow 
for the benefit of the husband (a), are evidently of different 
periods. In former treatises Dr. Biihler had been disposed 





(v) Dr. Jolly shows that these epithets have no histarical significance 
in general the authors to whose names they are appeuded arc more i 

than those with the same names and without the epithet, § 65, 

iw) Mana, iv. § 280, ©. § 7—B7, xi. § 156—159. 

(o) Mann, v. § 157, § 160—166, ix. § 65, 76, 175, 176, 194. 

(y) Manu, v. § 167, viii. § 204, ix. § 77-87, 101, 103. 

(z) Manu, ii. § 18—19, ix., § 148-155, 178, x. § : 

(a) Manu, ix. § 56-66, 120, 148, 162—-163, 167, 190, 19], 208. 
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to accept the view that the Manu which we possess was the 
most recent form of the work. In the introduction to his 
present translation, he has examined the whole question 
again, and has reached a different result. While admitting 
that the Manava-Smriti was based on materials of very 
much greater antiquity, he arrives at the conclusion “ that 
Bhrigu’s Samhita is the first and most ancient recast of a 
Dharma-Sastra, attributed to Manu, which latter must be 
identified with the Manava Dharma-Sutra.” The age of 
this version he places between the 2nd century s.c., and 
the 2nd century a.D. (0). 


§ 22. Next to Manu in date and authority is Yajnavaikya. 
No Sutras corresponding to it have been discovered, and the 
work is considered by Professor Stenzler to have been found- 
ed on that of Manu. It has been the subject of numerous 
commentaries, the most celebrated of*which is the Mitak- 
shara, and is practically the starting point of Hindu law 
for those provinces which are governed by the latter. Of the 
actual] author nothing is known. A Yajnavalkya is mention- 
ed as the person who received the White Yajur-veda from the 
Sun, and this mythical personage is apparently put forward 
as the author of the law-book. Ofcourse the two works are 
widely distant in point of time, but Dr. Buhler is disposed to 
think that the Dharma-Sastras, known by the name of Yaj- 
navalkya, may have been based on Sutras which proceeded 
from the school which followed the Vedic author, or perhaps 
even from that author himself (c). This, of course, is mere 
conjecture. As inthe case of Manu, an “old” and a “great” 
Yajnavalkya are spoken of, evidencing the existence of seve- 
ral editions of the same work. Its date can only be deter- 
mined approximately within wide limits. It is undoubtedly 
mach later than Manu, as is shown by references to the wor- 
ship of Ganesa and the planets, to the use of deeds on metal 
plates, and the endowment of monasteries, while other pas- 
ai Ae Stee eae oe 

(%) Babler's Introduction to Manu, 92—117. Introduction to Vasishtha, 


0) Yaj,, 1.§ J, iii. § 120; A. 8. Lit, 329; W.& B. 4. 
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sages, speaking of bald heads and yellow robes, are supposed 
to be allusions to the Buddhists (d). Professor Wilson 
points out that “ passages taken from it have been found on 
inscriptions in every part of India, dated in the tenth and 
eleventh centuries. To have been so widely diffused, and 
to have then attained a general character as an authority, 
a considerable time must have elapsed, and the work must 
date therefore long prior te those inscriptions.” He con- 
siders that the mention of a coin, Nanaka, which occurs in 
Yajnavalkya, refers to one of the coins of Kanerki, and 
therefore establishes a date later than 200 a.p. This infer- 
ence, however, is considered by Professor Max Miller to 
be very doubtful. Passages from Yajnavalkya are found 
in the Panchatantra, which cannot be more modern than 
the end of the fifth century (e), and it is quoted wholesale 
in the Agni Purana, which is supposed to be earlier than 
the eighth century (f). It seems therefore tolerably cer- 
tain that the work is more than 1,400 years old, but how 
much older it is impossible to state (g). 


§ 23. The last of the complete metrical Dharma-Sastras 
which we possess is the Narada-Smriti, which has been 
recently translated by Dr. Jolly. The work, as usual, is 
ascribed to the divine sage Narada, and purports to have 
been abstracted by him from the second abridgment of 


eee 


é 

(d) Yuj., i. § 270, 271, 272, 284, 818, ii. § 185. 

(e) Wilson’s Works, iv. 89. 

(f) Wilson’s Works, iii. 87,90. See Stenzler’s Preface, 10; A. 8. Lit. 880 

(g) The nbove conclusions are substuntially the same as those arrived at by 
Mr. V. N. Mandlik, in his Introduction, pp. 48—59. He says, (p. 51) ‘From 
an examination of the Yajnavalkya Smriti and its comparison with others. I 
my roughly state that [ consider it to be later than Manu, Vasishtha, Gauta- 
ma, Cankha, Likhita, and Harita, nearly contemporaneous with Vishnu and 
prior to Parasara and others. 1t does not seem to have at any one time formed 
the distinct basis of the Aryan law, like Mana, Gautama, Gankha, Likhita, and 
Parasara; but as bearing the impress of the leading exponent of the doctrines 
of the White Yajur-veda, it formed the principal guide of the fifteen Sakhas of 
that Veda. These Sakhas, as we find from the Charana Vyahe and other 
sathorities, have chiefly predominated in the countries to the North of the 
Narmada.”” At p.49 he seys, “ Yajnavalkya himeelf is only one of the tamer. 
ous Smritikars, and his authority outside bis own Sakha is of no peculiar im- 
portance.’’ This latter statement seems inconsistent with the fact that the 
commentators of every district of India refer to, and rety on, his authority. 
Dr. Jolly says, ‘‘ The composition of the metrical Smriti of Yajnavalkya cat 
not be referred to an earlier date than the frst centuries A.p.”’ 5 49, 
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Manu in 4,000 slokas. It differs from Manu, however, 
in many most important respects, which are enumerated 
by Dr. Bihler and Dr. Jolly. One point of even greater 
importance than any mentioned by them, is the rank he 
gives to the adopted son. Manu places him third in the 
order of sons, and Narada places him ninth, thereby ex- 
cluding him from the list of collateral heirs (h). It is, of 
course, possible (and I think probable) that in this respect 
Narada may be really following what was the original and 
genuine text of Manu. With this exception, if it be one, 
the whole of Narada is marked by a modern air as com- 
pared with Manu. Some of his rules for procedure in par- 
ticular, seem to anticipate the English principles of special 
pleading (i). The same mode of comparison also estab- 
lishes that Narada is more recent than Yajnavalkya. On 
the other hand, his age is so much greater than that of the 
Mitakshara, that he is not only quoted throughout that 
work, but quoted as one of the inspired writers. His views 
also appear to be of a more ancient character than those 
announced by Katyayana, Vrihaspati, Yama, and other 
Smritis referred to by the commentators. The result, ac- His age. 
cording to Dr. Jolly, is, that the Narada-Smriti should be 
placed about the 5th or 6th century, or perhaps a little 
later ; that is to say, about mid-way between Yajnavalkya 
and the time when the Smritis ceased to be composed. 
Dr. Bihler has recently made the interesting discovery of 
a fragment of a larger rescension of Narada than the one 
translated by Dr. Jolly. It is evidently the edition which 
was used by the earliest commentators, as it contains texts 
ascribed by them to Narada which are not found in the 
existing and abridged form of the work. Unfortunately 
the fragment does not extend beyond v. 19. (k). 


24, Of still later date than Narada, is a class of Smritis, secondary 
which are described by Dr. Biihler as “secondary redactions 9”. 


Manu, ix. § 159; Nar xiii. § 46. 
(i) See Nar., i. § 50—57 
Jolly, § 4. 
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of metrical Dharma-Sastras.” Under this head he enumer- 
ates “the various Smritis which go under the names of 
Angiras, Atri, Daksha, Devala, Prajapati, Yama, Likhita, 
Vyasa, Sankha, Sankha Likhita, Vriddha-Satatapa. All 
these works are very small and of little significance. That 
they are really extracts from, or modern versions of, more 
extensive treatises, and not simply forgeries, as has been 
supposed, seems to follow from this, that some of the verses 
quoted by the older commentators of Yajnavalkya and 
Manu, such as Vijnanesvara, are actually found in them, 
whilst they cannot be the original works which those law- 
yers had before them, because other verses quoted are not 
foundinthem. Inthe case of the Vriddha-Satatapa-Smriti, 
the author himself states in the beginning that he only gives 
an extract from the larger work” (?). Of course, the texts 
contained in these works may be very ancient, though the 
editions which contain them are comparatively modern. 
Many of the names in the above list are actually enumerated 
by Yajnavalkya as original sources of law (m). They must, 
therefore, have existed, though not in their present shape, 
long before his time. 


§ 25. II. Tae Commenrators.—All the works which come 
under the head of Smritis agree in this—that they claim, 
and are admitted to possess, an independent authority. 
One Smriti occasionally quotes another, as one Judge cites 
the opinion of another Judge, but every part of the work 
has the same weight, and is regarded as the utterance of 
infallible truth. No doubt these Smritis exhibit the greateat 
difference in their statements, owing to the lapse of time, 
and, probably, in part to local peculiarities. Parasara, one 
of the latest of this class, recognized this difference, and its 
cause, and is recorded as laying down that the Institutes 


(lt) W. & B. 50. For complete list of the Smritis, see ibid. 18; 1 Morl. Dig, 
198; Stokes, H. L. B.5; Ind. Wisd, 211. V.N. Mandlik, xiv. Jolly, § 51, 

(m) ‘Manu, Atri, Vishnu, Harita, Yajnavalkya, Usanas, Angiras, Yama, 
Apastamba, Sumvarta, Katyayana, Vrihaspati, Parasarn, Vyase, Saukha Lik. 
hita, Daksha, Gautama, Satutspa, and Vasishtha, are they who have promal- 
guted Dharma-Snstras.”” Yaj., i.§ 4,5. See an elaborate examination of these 
works. V.N. Mandlik, Appx. I. 
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of Manu were appropriate to the Krita Yuga, or first age ; 
those of Gautama to the Treta, or second age; those of 
Sankha and Likhita to the Dvapara, or third age; and his 
own to the Kali, or sinful age, which still continues (n). 
Unhappily, the legal portion of his work, which we may 
imagine was founded on some attempt at historical prin- 
ciples, has disappeared. Later writers assume that the 
Smritis constitute a single body of law, one part of which 
supplements the other, and every part of which, if pro- 
perly understood, is capable of being reconciled with the 
other (0). To a certain extent this may, perhaps, be true, 
as none of the Dharma-Sutras, or Dharma-Sastras, purport 
to cover the whole body of law (). But the variances 
between them ure not, and could not in the nature of things 
be, reconcilable. The unquestioning acceptance of the 
whole mass of Smritis in bulk, could only arise—first when 
their antiquity had become so great that the real facts which 
they represented had been forgotten, and that a halo of 
semi-divinity had encircled their authors; and, secondly, 
when the existing law had come to rest on an independent 
foundation of belief, so as to be able to maintain itself in 
defiance of the authorities on which it was based. A direct 
analogy may be found in modern theology, where systems 
of the most conflicting nature are all referred to the same 
documents, which are equally at variance with each other 
and with the dogmas which they are made to support. 


§ 26. Far the weightiest of all the commentaries is that 
by Vijnanesvara, known as the Mitakshara (q). Its autho- 
rity is supreme in the City and Province of Benares, and it 
stands at the head of the works referred to as settling the 





(mn) 1 Stra. H. L. Pref.12. Manu, as we now possess it, mentions all four 
ages. i. § 81—86. ; 

(o) It seems doubtful whether Manu considered that any texta except those 
of the Vedas were necessarily true, and therefore reconociluble. See ii. § 14, 15. 

(p) W. & B. (2nd ed.) Introd. 8, 82, Stenz. Preface, 6. 

(q) The portion of this work which treats of Inheritance is familiar to 
ieadeuts by Mr. Colebrooke’s translation. The portion on Judicial Procedute 
has been translated by Mr. W. MacNughten, and forms the latter part of the first 
volame of his work on Hindu law. A table of contents of the entire work will 
be found at the end of the first volume of Borrodaile’s Reports (folio, 1825.) 
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law in the South and West of India. It is the basis of the 
works which set out the law in Mithila. In Bengal alone 
it is to a certain extent superseded by the writings of Jimuta 
Vahana and his followers, while in Guzerat the Mayukha 
is accepted in preference to it, in the very few points on 
which they differ (r). The age of Vijnanesvara has been 
fixed by recent research to be the latter part of the eleventh 
century (s). His work is followed, with occasional though 
slight variances, by the writers to whom special weight is 
attributed in the other provinces. 


Apararka. Another commentator of little later date than Vijnanes- 
vara, is Apararka, a Sovereign who reigned in the Konkan 
between 1140 and 1186. His views are very similar to those 
of the Mitakshara, which, however, he never mentions by 
name. His work is of paramount authority in Kashmir, 
and is referred to with respect by many of the later Digests. 
A portion of it, stating the order of succession, has been 
translated by Mr. Rajkumar Sarvadhikari (t). 


Authorities in § 27. The principal of the supplementary works in 
Souther Indie. Southern India are the Smriti Chandrika, the Daya-Vib- 
haga, the Sarasvati Vilasa, and the Vyavahara Nirnaya (u). 
The Smriti Chandrika was written by Devanda Bhatta, 
during the existence of the Vijayanagara dynasty in the 
Deccan, and his date is stated by Dr. Burnell and by Dr. 
Jolly, to have been about the middle of the 13th century. 
Rajkumar Sarvadhikari places him a century earlier. ‘I'he 
only translation as yet published is that by Kristnasawmy 
Iyer; Madras, 1867. Dr. Goldstiicker is stated by Dr. 
Burnell (v) to have left an edition and translation ready for 
the press, but it appears never to have been printed. The 
Sarasvati- Vilasa was written in the beginning of the 16th, or, 
(r) pia edad s uote, 1 Stra. H. Lb. 817; W. & B. 10, Krishnaji v. Pandu- 
Ans 12 Bom. H. C. 65, Collector of Madura v. Moottoo Rumalinga, i2M. 1A. 
487, 8 re 20 Sath. (P. ©.) 17; 8.0.1B.1L. B, (P. 0.) 
8 dareidbiiet, 496. W.&B.18. Jolly, § 18 


(4) See Collector of Madura v. Moottoo Kamalinga, ante, § 26, note (r). 
(v) Pref. to Varadraja. 
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according to Mr. Rajkumar Sarvadhikari, early in the 14th 
century by Pratapa Ruda Deva one of the kings of Orissa. 
Tt has recently been translated by the Rev. Mr. Foulkes (w). 
To Dr. Burnell we owe translations of the two other works 
above mentioned. The Daya-Vibhaga was written by Ma- 
dhaviya, who was prime minister of several kings of the 
Vijayanagara dynasty, and who flourshed during the latter 
half of the 14th century, The Vyavahara-Nirnaya was 
written by Varadaraja, of whom his editor remarks, “ it is 
impossible to say any more than that he was probably a 
native of the Tamil country, and lived at the end of the 
16th or beginning of the 17th century.” 


§ 28. The works which supplement the Mitakshara in 
Western India are the Vyavahara Mayukha, and the Vira- 
mitrodaya. Of these, the Mitakshara ranks first and para- 
mount in the Maratha country and in northern Kanara, 
and Ratnagiri while in Guzerat, and apparently also in the 
Island of Bombay, the Mayukha is considered as the over- 
ruling authority when there is a different of opinion (a). 
In Ahmednagar, Poona and Khandesh the Mayukha ap- 
pears to be an authority equal to though not capable 
of over-ruling the Mitakshara (y). The Mayukha has 
been translated by Mr. Borrodaile, and quite recently by 
Mr. V.N. Mandhk. It is written by Nilakantha, whose 
family appears to have been of Maharatta origin, but settled 
in Benares. He lived about 1600 a.p., and his works came 
into general use about 1700. The Viramitrodaya was 
written by Mitra Misra, and, hike the Mayukha, follows the 
Mitakshara in most points. Its composition may be assigned 
to the beginning of the 17th century (z). It has lately 
(1879) been translated by Golapchandra.Sarkar Sastri. 





(w) Foulkes’ Preface to Sarasvati Vilasa, vii. 

(@) W. & B. 389, 11, 10, Krishnajt v. Pandurang, ante, § 26, note (r); Lallu. 
bhai v, Munkuvarbat, 2 Bom. 418. Balkrishna v. Lakshman, 14 Bom. 605. 
Janké Baiv. Sundra, ib. 612,623. The rae da ig also said to be an authori 
Paramount to the Mitakshara in the North Konkan. Sakharam v. Sttabat, 
Bom. 858 ; Jankibai v. Sundra, 14 Bom. 624, 

(y) Bhagt ae Bhat vy. Kahnujirav, 11 Bom, 285, 294, 


(s) W. & B, 
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It is rather a Benares than a Bombay authority, and of 
inferior weight to the Mayukha in Western India (a). Other 
works of authority in Western India are mentioned by 
Dr. Bihler in his Introduction, but being untranslated I 
have not referred to them any further. 


§ 29. In Mithila (or Tirhut and North Behar) the Mitak- 
shara is also an authority, though the Pundits of that dis- 
trict appear to be in the habit rather of referring to the 
Vivada Chintamani and Vyavahara Chintamani of Vaches- 
pati Misra, whose laws they say “are to this day venerated 
above all others by the Mithilas,” and the Retnakara and 
the Vivada Chandra (b). The date of the first named work 
is put by Mr. Colebrooke, writing in 1796, as ten or twelve 
generations previously, that is about the middle of the 
15th century. The Vivada Chintamani has been translated 
by Prossonno Coomar Tagore. Of the other works I only 
know the name. 


§ 80. The two special works on adoption, viz., the Dat- 
taka Chandrika and the Dattaka Mimamsa, possess at pre- 
sent an authority over other works on the same subject, 
which is, perhaps, attributable to the fact that they became 
early accessible to English lawyers and Judges from being 
translated by Mr. Sutherland. Mr. W. H. MacNaghten 
says of them (c). ‘‘In questions relative to the law of 
adoption, the Dattaka Mimamsa and Dattaka Chandrika are 
equally respected all over India; and where they differ, 
the doctrine of the latter is adhered to in Bengal and by the 
Southern jurists, while the former is held to be the infallible 
guide in the provinces of Mithila and Benares.” This state- 
ment was accepted by the Judicial Committee in the Ramnad 
case (d), and has no doubt largely added to the weight which 
the works would otherwise have possessed. On the other 





(a) Collector of Madura v. Moottoo Ramalingu, 12 M. I. A. 438 
$8 ate (Dhoni Gre Sana ee eae 
utcheputty v. Rajunder, . 1. A. 184, 146; Coleb. Pref. e 19. 
fo) W MacN. Preface xxiii, and p. 74. oleb. Pref. to Dig. 19 
ollector o ura v. Moottoo Ramalinga, 12 M. A, 437, 8. O. ; 
(P. 0.) 17; 8.0.1 B. LB. (P. 0.) 1. aa, 7, 8. 0. 10 Suth 
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hand, Mr. V. N. Mandlik states positively as to the Bombay 
Presidency, that the Dattaka Mimamsa “was not even known 
to the people in original for many years after the publica- 
tion of its translation under the auspices of Government. 
And now the people are guided by the Nirnaya Sindhu, the 
Viramitrodaya, the Kaustubha, the Dharma Sindhu, the 
Mayukhas, and not by the Mimamsa or the Chandrika” (e). 
Mr. W. H. MacNaghten had no special knowledge of 
Southern India. It is possible that he was equally mistaken 
as to the acceptance of these works in the Madras Pre- 
sidency (f). Probably his belief that the Dattaka Chan- 
drika was an authority in Southern India arose from his 
supposing that it was written by Devanda Bhatta, the 
author of the great southern work the Smriti Chandrika. 
But there seems strong reason to doubt this. The last 
verse of the original work expressly states that the author’s 
name was Kuvera, but because the author avowed himself 
to be the writer of the Smriti Chandrika, which was suppos- 
ed to be the well known production of Devanda Bhatta, 
the latter name was substituted by Mr. Sutherland in his 
translation (g). Now Mr. V.N. Mandlik points out (h) that 
there were several works named Smriti Chandrika by dif- 
ferent authors, and that there is strong internal evidence 
for supposing that the Dattaka Chandrika and the Smriti 
Chandrika of Devanda Bhatta were by different writers, 
while the influence possessed by the former work in Bengal 
could only be accounted for by supposing that it was really 
written by Kuvera, who was a Bengal author. 


Nanda Pandita, the author of the Dattaka Mimamsa, was 





(e) V. N. Mandlik, Introduction 78. See hd Mahmood, J., 9 All. 822. West 
and Biibler (11) say that the D. M. & D. Ch. are now treated in Bombay as 
supplementary, but inferior, authorities. Ina Full Bench decision of the 
Bombay High Court, however, the judges stated that the Datteka Mimamaa 
and Dattaka Chandrika were regarded by the Court as the leading authorities 
on adoption, and they declined to allow the reasonings of Mr. Mandlik to alter 
te neege of the Court in that respect. Waman Raghupati v. Krishnaji, 14 

om., 259. 

(f) See Nelson’s Scientific Study, 87.n. citing a native of Madras on this 
point. 

ns ON as dik, Tot duction 78, In this opinion he i rted by D 

.N, Man otroduction 73. In this opinion he is supporte T. 
or (W. & B. 10, 2.) and by Dr, Jolly, (§ 33), beet 
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a member of a Benares family, whose descendants of the 
ninth generation are stated by Mr. V. N. Mandlik to be 
still flourishing in upper India. He must, therefore, have 
lived about 250 or 800 years ago (1). 


§ 31. In Bengal, the Mitakshara and the works which 
follow it have no authority, except upon points where the 
law of that province is in harmony with the rest of India. 
In respect to all the points on which they disagree, the 
treatise of Jimuta Vahana is the starting point, just as that 
of Vijnanesvara is elsewhere. Little is known either of his 
identity or of his age. Many portions of his work are sup- 
posed to be a refutation of the Mitakshara, and he is ex- 
pressly named and followed by Raghunandana, who lived 
in the beginning of the 16th century. On the other hand he 
quotes the Commentary of Govindaraja which was written 
in the 12th century. His date must he between the 13th 
and 15th century (4). His authority must have been over- 
powering, as no attempt seems ever to have been made to 
question his views except in minute details; and the prin- 
cipal works of the Bengal lawyers since his time have con- 
sisted in commentaries on his treatise. Particulars of these 
works will be found in Mr. Colebrooke’s Prefaces to the 
Daya Bhaga and to Jagannatha’s Digest. The Dayatatwa 
by Raghunandana has been translated by Golap Chandra 
Sarkar. The only other work of the Bengal school which 
I know of in an English form, is the Daya-Krama-Sangraha 
by Sri Krishna Tarkalankara, translated by Mr. Wynch. 
It is very modern, its author having lived in the beginning 
of the last century, but it is considered as of high authority. 
It follows, and develops, the peculiarly Brahmanical views 
of the Daya Bhaga. 


§ 32. Before quitting this part of the subject, a few words 
should be said as regards two digests made under European 
influence. I mean the Vivadarnava Setu, compiled at the 


(4) V. N. Mandlik, Introduction one. and p. 488, 
(k) Jolly, § 22 Sarvadhikari 
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request of Warren Hastings, and commonly known as 


81 


Halhed’s Gentoo Code, from the name of its translator; Hajhed’s Code. 


and the Vivada Bhangarnava, compiled at the instance of Sir 
William Jones by Jagannatha Terkapunchanana, and trans- 
lated by Mr. Colebrooke, which is generally spoken of as 
Jagannatha’s, orColebrooke’s, Digest. The former work, in 
its English garb, is quite worthless. It was translated by 
Mr. Halhed, not from the original Sanskrit, of which he 
was ignorant, but from a Persian version supplied to him 
by his interpreter, which Sir W. Jones describes as “a 
loose, injudicious, epitome of the original Sanskrit, in which 
abstract many essential passages are omitted, though several 
notes of little consequence are interpolated, from a vain idea 
of elucidating, or improving, the text”’ (1). No such draw- 
back exists in the case of the latter work, which was trans- 
lated by one who was not only the greatest Sanskrit scholar, 
but the greatest Sanskrit lawyer, whom England has ever 
produced. But Mr. Colebrooke himself early hinted a dis- 
approval of Jagannatha’s labours as abounding with frivol- 
ous disquisitions, and as discussing together the discordant 
Opinions maintained by the lawyers of the several schools, 
without distinguishing which of them is the received doc- 
trine of each school, or whether any of them actually pre- 
vail at present. This feature drew down upon the Digest 
the criticism of being “ the best law-book for a Counsel and 
the worst fora Judge” (m). On the other hand, Mr. Justice 
Dwarkanath Mitter, who was of the greatest eminence as a 
Bengal lawyer, lately pronounced a high eulogium upon 
Jagannatha and his work, of whom he says: “I venture to 
affirm that, with the exception of the three leading writers 
of the Bengal school,—namely, the author of the Daya 
Bhaga, the author of the Dayatatwa, and the author of the 
Daya-kramasangraha,—the authority of Jagannatha Tur- 
kopunchanana, is, so far as that school is concerned, higher 


(l) Pref. to Colebrooke’s Digest, 10. 
(m) Ea fo Dies 11; Pref. to Daya Bhaga ; 28tra. H. L. 176; Pref, to 
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than that of any other writer on Hindu law, living or dead, 
not even excluding Mr. Colebrooke himself” (n). It certainly 
seems to me that Jagannatha’s work has fallen into rather 
undeserved odium. Asa repertory of ancient texts, many 
of which are nowhere else accessible to the English reader, 
it is simply invaluable. His own Commentary is marked 
by the minute balancing of conflicting views which is com- 
mon to all Hindulawyers. Butas he always gives the names 
of his authorities, a very little trouble will enable the reader 
to ascertain to what school of law they belong. His own 
opinion, whenever it can be ascertained, may generally be 
relied on as representing the orthodox view of the Bengal 
school. 


Only two § 38. ITI. Dirrerent ScHoots or Law.—The term 
schools of law. «¢ school of law,” as applied to the different legal opinions 
prevalent in differet parts of India, seems to have been 
first used by Mr. Colebrooke (0). He points out that there 
really are only two schools marked by a vital difference of 
opinion, vz., those who follow the Mitakshara, and those 
who follow the Daya Bhaga. Those who fall under the 
former head are again divided by minor differences of 
Opinion, but are in principle substantially the same. Of 
course in every part of India, though governed by practically 
the same law, the pundits refer by preference to the writers 
who lived nearest to, and are best known to, themselves ; 
just as English, Irish, and American lawyers refer to their 
own authorities, when attainable, on any point of general 
jurisprudence. This has given rise to the idea that there 
are as many schools of law as there are sets of local writers, 
and the subdivision has been carried to an extent for which 
it is impossible to suggest any reason or foundation. For 
instance, Mr. Morley speaks of a Bengal, a Mithila, a 
Benares, a Maharashtra, and a Dravida Sehool, and sub- 


o) 1 Stra. H. L. 815. Asto the mode in which such divergences sprang up, 
see the remarks of the Judicial Committee in the Ramnad case, Collector g 
Meira Af iD Oy Paine 12 M. I. A, 435; 8.0. 10 Sath. (P. 0.) 17; 8. 


fn) Kery Kolitany v. Moneeram, 18 B. LU. R. 50, 8. O. 19 Suth, 894. 
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divides the latter into a Dravida, a Karnataka and an Andhra 
division (p). So the Madras High Court and the Judicial 
Committee distinguish between the Benares and the Dravida 
schools of law (q), and a distinction between an Andhra 
and a Dravida School has also received a sort of quasi-re- 
cognition (r). On the other hand, Dr. Burnell ridicules the 
use of the terms Karnataka and Andhra, which he declares 
to be wholly destitute of meaning, while the term Dravi- 
dian has a very good philological sense, but no legal sig- 
nification whatever. Practically he agrees with Mr. Cole- 
brooke in thinking that the only distinction of real import- 
ance is between the followers of the Mitakshara and the 
followers of the Daya Bhaga (s). 


§ 34. In discussing this subject, it seems to me that we 
must distinguish between differences of law arising from 
differences of opinion among the Sanskrit writers, and dif- 
ferences of law arising from the fact that their opinions 
have never been received at all, or only to a limited extent. 
In the former case there are really different schools of law ; 
in the latter case there are simply no schools. I think it 
will be found that the differences between the law of 
Bengal and Benares come under the former head, while the 
local variances which exist in the Punjab, in Western, and 
in Southern, India, come under the latter head. 


§ 35. Any one who compares the Daya Bhaga with the 
Mitakshara will observe that the two works differ in the 
most vital points, and that they do so from the conscious 
application of completely different principles. These will 
be discussed in their appropriate places through this work, 
but may be shortly summarised here. 


(p) 1M. Dig. Introd, 221. In this he is supported by Mr. Rajkumnr Sarva- 
ahitari (p. 409), who (p. 834) traces the origin of divergent opinions on questions 
of law to the teaching of Srikara in the 11th century. 

(a) Bee the Rammad adoption suit, 2 Mad. H. C. 206; 12 M. I. A. 897, supra 
note (0). 

(r) Narasammal v. Balaramacharlu, 1 Mad. H. C. 420. 

(8) Pref. to Varadrajah, 5; Nelson’s View of Hindu Law, 21: V. N. Mand- 
lik. Introduction, 70. See the remarks of Mahmood, J. in Ganga Sahai v. 
Lekhraj Singh, 9 All., p. 290. 
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Firet ; the Daya Bhaga lays down the principle of religi- 
ous efficacy as the ruling canon in determining the order 
of succession; consequently it rejects the preference of 
agnates to cognates, which distinguishes the other systems, 
and arranges and limits the cognates upon principles pecu- 
liar to itself (¢). 


Secondly ; it wholly denies the doctrine that property is 
by birth, which is the corner-stone of the joint family sys- 
tem. Hence it treats the father as the absolute owner of 
the property, and authorises him to dispose of it at his 
pleasure. It also refuses to recognize any right in the son 
to a partition during his father’s life (w). 


Thirdly ; it considers the brothers, or other collateral 
members of the jcint family, as holding their shares in 
quasi-severalty, and consequently recognizes their right to 
dispose of them at their pleasure, while still undivided (v). 


Fourthly ; whether as a result of the last principle, or 
upon independent grounds, it recognizes the right of a 
widow in an undivided family to succeed to her husband’s 
share, if he dies without issue, and to enforce a partition on 
her own account (w). 


It is usual to speak of the doctrine factum valet as one of 
universal application in the Bengal school. But this is a 
mistake. When it suits Jimuta Vahana, he uses it as a 
means of getting over a distinct prohibition against aliena- 
tion by a father without the permission of his sons (a). I 
am not aware of his applying the doctrine in any other case. 
No Bengal lawyer would admit of any such subterfuge as 
sanctioning, for instance, the right of an undivided brother 
to dispose of more than his own share in the family pro- 
perty for his private benefit, or as authorising a widow to 
adopt without her husband’s consent, or a boy to be adopted 

(t) See post, § 459, et seq. 


(u) See post, § 224, 235. (w) See post, § 242, 438. 
(v) See post, § 241. (©) Daya Bhaga, ii. § 80. 
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after wpanayana, or marriage. The principle is only 
applied where a legal precept has been already reduced 
by independent reasoning to a moral suggestion. 


§ 36. Now, in all the above points the remaining parts of 
India agree with each other in disagreeing with Jimuta 
Vahana and his followers. Their variances iter se are 
comparatively few and slight. Far the most important is 
the difference which exists between Western India and the 
other provinces which follow the Mitakshara, as to the 
right of females to inherit. A sister, for instance, who is 
nowhere else recognized as an heir, ranks very high in the 
order of succession in the Bombay Presidency, and many 
other heiresses are admitted, who would have no locus 
stand: elsewhere (y). Any reader of Indian history will 
have observed the public and prominent position assumed. 
by Mahratta Princesses, and it seems probable that the doc- 
trine which prevails in other districts, that women are 
incapable of inheriting without a special text, has never 
been received at all in Western India. Women inherit 
there, not by reason, but in defiance, of the rules which 
regulate their admission elsewhere. In their case, written 
law has never superseded immemorial custom (z.) 


§ 37. Another matter as to which there is much variance 
is the law of adoption. For instance, as regards the right 
of a widow to adopt ason to her deceased husband. In 
Mithila no widow can adopt. In Bengal and Benares she 
can, with her husband’s permission. In Southern India, 
and in the Punjab, she can adopt, even without his permis- 
sion, by the consent of his sapindas. In Western India 
she can adopt without any consent (a). So as regards the 
person to be adopted. The adoption of a daughter’s, or a 
sister’s, son is forbidden to the higher classes by the Sans- 
krit writers. It is legal in the Punjab. It is commonly 

(y) Vyavahara Mayukha, iv. 8, § 19; W. & B. 127—183, 


(z) See post, § 472, 488-490, 51 3, B4l. 
(a) See post, § 101. 


Females in 
Western India. 


Law ofadoption. 
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practised in the South of India (5). In all these cases we 
may probably trace a survival of ancient practices which 
existed before adoption had any religious significance, un- 
fettered by the rules which were introduced when it 
became a religious rite. The similarity of usage on these 
points between the Punjab and the South of India seems 
to me strongly to confirm this view. It1is quite certain that 
neither borrowed from the other. It is also certain that 
in the Punjab adoption is a purely secular arrangement. 
There seems strong reason to suppose that in Southern 
India it is nothing more (c). But what is of importance 
with regard to the present discussion is, that these differ- 
ences find no support in the writings of the early sages, 
or even of the early commentators. They appear for the 
first time in treatises which are absolutely modern, or merely 
in recorded customs. To speak of such variances as 
arising from different schools of law, would be to invert the 
relation of cause and effect. We might just as well invent 
different schools of law for Kent and Middlesex, to account 
for Gavelkind and the Customs of London. Even Hindu 
lawyers cannot alter facts. In some instances they try to 
wrest some holy precept into conformity with the facts (d) ; 
but in other cases, and especially in Western India, the 
facts are too stubborn. The more closely we study the 
works of the different so-called schools of law, other than 
those of Bengal, the more shall we be convinced that the 
principles of all are precisely the same. The local usages 
of the different districts vary. Some of these usages the 
writers struggle to bring within their rules; others they 
silently abandon as hopeless. What they cannot account 
for, they simply ignore (e). 


(b) See post, § 128, 124. (c) Bee post, § 95. 

(d) See, for instance, the mode in which four conflicting views as to the 
right of a widow to adopt have been deduced from a single text of Vasishtha, 
Collector of Madura v. Moottoo Ramalinga, 12 M. 1. A. 485; 8. C. 10 Sath. 
(P. 0.) 17; 8.C.1B. L. BR. (P. 0.) 1. 

(e) For instance, second marriages of widows or wives, which are equally 
practised in the North, the West, und the South of India, see post, § 89. 
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§ 38. IV. Jupicrat Decisions.—A great deal has been said, 
often by no means in a flattering spirit, of the decisions 
upon Native Law of our Courts, whether presided over by 
civilian, or by professional, Judges. It seems to be sup- 
posed that they imported European notions into the ques- 
tions discussed before them, and that the divergences 
between the law which they administered and that which is 
to be found in the Sanskrit law-books, are to be ascribed 
to their influence. In one or two remarkable instances, no 
doubt, this was the case; but those instances are rare. My 
belief is that their influence was exerted in the opposite 
direction, and that it rather showed itself in the pedantic 
maintenance of doctrines whose letter was still existing, 
but whose spirit was dying away. It could hardly have 
been otherwise. It seems to be forgotten that upon all 
disputed points of law, the English Judges were merely 
the mouthpieces of the pundits who were attached to their 
Courts, und whom they were bound to consult (f). The 
slightest examination of the earliest reports at a time when 
all points of law were treated as open questions, will show 
that the pundits were invariably consulted, wherever a 
doubt arose, and that their opinions were for a long time 
implicitly followed. If, then, the decisions were not in 
accordance with Hindu law, the fault rested with the pundits, 
and not with the Judges. The tendency of the pundits 
would naturally be to magnify the authority of their own 
law-books; and accordingly we find that they invariably 
quote some text in support of their opinion, even when the 
text had no bearing whatever upon the point. The ten- 
dency of the Judges was even more strongly in the same 
direction. The pundit, however bigoted he might be, was 
at all events a Hindu, living amongst Hindus, and advising 
upon a law which actually governed the every-day lives of 
himself and his family and his friends. He would torture 
a sacred text into an authority for his opinion; but his 





(f) The pundits, as official referees of the Courts, were only abolished by 
Act XI of 1864. : 
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opinion would probably be right, though unsustained by, 
or even opposed to, his text. With the English Judge 
there was no such restraining influence. He was sworn to 
administer Hindu law to the Hindus, and he was determined 
to do so, however strange or unreasonable it might appear. 
At first he accepted his law unhesitatingly from the lips of 
the pundits; and so long as he did so, probably no great 
harm was done. But knowledge increased, and the foun- 
tains were opened up, and he began to enquire into the 
matter for himself. The pundits were made to quote chapter 
and verse for their opinions, and it was found that their 
premises did not warrant their conclusions. Or their 
opinions upon one point were compared with their opinions 
upon an analogous point, and found not to harmonise, and 
logic demanded that they should be brought into conformity 
with each other. Sometimes the variance between the 
futwahs and the texts was so great that it was ascribed to 
ignorance, or to corruption. The fact really was that the 
law had outgrown the authorities. Native Judges would 
have recognized the fact. English Judges were unable to 
do so, or else remarked (to use a phrase which I have 
often heard from the Bench), “that they were bound to 
maintain the integrity of the law.” This was a matter of 
less importance in Bengal, where Jimuta Vahana had already 
burst the fetters. But in Southern India it came to be 
accepted, that Mitakshara was the last word that could 
be listened to on Hindu law. The consequence was a state 
of arrested progress, in which no voices were heard unless 
they came from the tomb. It was as if a German were to 
administer English law from the resources of a library 
furnished with Fleta, Glanville and Bracton, and terminat- 
ing with Lord Coke (9). 


§ 39. In Western and Northern India the differences 
between the written and the unwritten law were too palpa- 





(g) The substance of this paragraph was written by me in an Indian jour. 

oe ao one ago as naeel I nee the rab lest it should be supposed that I 

ave borrowed, without acknowledgment, from a very interesting passage in 
Sir H, 8. Maine’s Village Communities: p. 44, 
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ble to be passed over. Accordingly in many important cases 
in Borrodaile’s Reports, we find that the Court did not 
merely ask the opinion of their pundits, but took the evi- 
dence of the heads of the castes concerned as to their actual 
usage. The collection of laws and customs of the Hindu 
castes, made by Mr. Steele under the orders of Government, 
was another step in the same direction. It is probable that 
the laxity, which has been remarked as the characteristic 
of Hindu law in the Bombay Presidency, would be found 
equally to exist in many other districts, if the Courts had 
taken the trouble to look for it. In quite recent times the 
Courts of the N.-W. Provinces and of the Punjab have acted 
on thesame principle of taking nothing for granted. The 
result has been the discovery, that while the actual usages 
existing in those districts are remarkably similar to those 
which are declared in the Mitakshara and the kindred works, 
there is a complete absence of those religious principles 
which are so prominent in Brahmanical law. Consequently 
the usages themselves have diverged, exactly at the points 
where they might have been expected to doso (h). Ab- 
sente causd, abest et lex. 


(h) See Punjab Customs, 5, 11,78; Sheo Singh Rat v. Mt. Dakho, 6 N.-W. 
P. 382: afd. 51. A.87; 8. C. 1 All. 688; Chotay Lall v. Chunno Lall, 61. A. 
15; 8. O. 4 Cal, 744. 
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Custom. 


§ 40. Ir I am right in supposing that the great body of 
existing law consists of ancient usages, more or less modi-~ 
fied by Aryan or Brahmanical influence, it would follow 
that the mere fact that a custom was not in accordance with 
written law, that is with the Brahmanical code, would be no 
reason whatever why it should not be binding upon those 
by whom it was shown to be observed. This is admitted in 
the strongest terms by the Brahmanical writers themselves. 
Manu says that ‘‘immemorial usage is transcendant law,” 
and that “holy sages, well knowing that law is grounded 
on immemorial custom, embraced, as the root of all piety, 
good usages long established” (a). And he lays it down 
that “a king who knows the revealed law, must enquire into 
the particular laws of classes, the laws or usages of dis- 
tricts, the customs of traders, and the rules of certain fami- 
lies, and establish their peculiar laws” (b); to which Kul- 
luka Bhatta adds, as his gloss, “ If they (that is, the laws) 
be not repugnant to the law of God,” by which no doubt 
he means the text of the Vedas as interpreted by the 
Brahmans. But that Manu contemplated no such restric- 
tion is evident by what follows a little after the above 
passage. ‘ What has been practised by good men and by 
virtuous Brahmans, if it be not inconsistent with the legal 
customs of provinces or districts, of classes or families, let 


(a) Mann, i. § 108, 110. 
(b) Manu, viii. § 41. See, too, Vrihaspati, cited Vyavahara Mayukha, i, 1, 
§ 18, and Vasishtha and other authorities, cited M. Miller, A. 8. Lit. 50. 
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him establish” (c). So Yajnavalkya says (d), “ Of anewly- 
subjugated territory, the monarch shall preserve the social 
and religious usages, also the judicial system, and the state 
of classes, as they already obtained.” And the Mitakshara 
quotes texts to the effect, that even practices expressly 
inculcated by the sacred ordinances may become obsolete, 
and should be abandoned if opposed to public opinion (e). 
§ 41. The fullest effect is given to custom both by our pe onemnee: by 

Courts and by legislation. The Judicial Committee in the 
Ramnad case said, ‘“‘ Under the Hindu system of law, clear 
proof of usage will outweigh the written text of the law” (/). 
And all the recent Acts which provide for the admin- 
istration of the law dictate a similar reference to usage, 
unless it is contrary to justice, equity or good conscience, or 
has been actually declared to be void (9). 


§ 42. It is much to be regretted that so little has been — of local 
done in the way of collecting authentic records of local cus- me 
toms. The belief that Brahmanism was the law of India 
was so much fostered by the pundits and Judges, that it 
came to be admitted conventionally, even by those who 
knew better. The revenue authorities, who were in daily 
intercourse with the people, were aware that many rules 
which were held sacred in the Court, had never been heard 
of in the cottage. But their local knowledge appears rarely 
to have been made accessible to, or valued by, the Judicial 
department. I have already mentioned, as an exception, 
Mr. Steele’s collection of customs in force in the Deccan. 
In the Punjab and in Oudh most valuable records of village 
and tribal customs, relating to the succession to, and dispo- 
sition of, land have been collected under the authority of 

(c) Manu, viii. § 46. (2) Yujnavalkya, i. § 84 
(e) Mitakehara, i. 8, § 4. See V.N. Mandlik. Introduction, 43, 70. Raghu- 
pnandana, i. 88. 
(f) Collector of aan ee Homalinga, 12M. 1. A. 486; 8. C. 10 
Suth. (P.C)17;S.0 1B. LU. B.(P.C.)1 
(g) See, as to ‘domi, Bom. “Reg. IV of 1827, s. 26; Act II of 1864, 6. 15. 
Asto Burmah, Act XVII of 1875, s. 5. Central Provinces Act XX of 1875, 


8.5. Madras, Act III of 1878, s. 16. Oudh, Act XVIII of 1876, 8.8, Punjab, 
Act XII of 1878, 3.1. See Sundar v, Khuman Singh, 1 All. 61 613. 
6 
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the settlement officers, and these have been brought into 
relation with the Judicial system by an enactment that the 
entries contained in them should be presumed to be true (h). 
Many most interesting peculiarities of Punjab Law will be 
found in a book to which I shall frequently refer, which 
gives the substance of these customs, and of the decisions of 
the Chief Court of Lahore upon them, and in three volumes 
issued under the authority of the Punjab Government on 
the same subject (7). The special interest of these customs 
arises from the fact, already noticed (k), that Brahmanism 
seems never to have succeeded in the Punjab. Accord- 
ingly, when we find a particular usage common to the 
Punjab and to Sanskrit law, we may infer that there is 
nothing necessarily Brahmanicu! in its origin (J). Another 
work of the greatest interest, which I believe no writer 
has ever noticed, is the Thesawaleme, or description of the 
customs of the Tamil inhabitants of Jaffna, on the island of 
Ceylon. The collection was made in 1707, under the orders 
of the Dutch Government, and was then submitted to, and 
approved by, twelve Moodelliars, or leading Natives, and 
finally promulgated as an authoritative exposition of their 
usages (m). Now, we know that from the earliest times there 


(h) These records are known bythe terms, Wajib-ul-urz (a written represen. 
tation or petition) and Riwaz-i-am (common practice or custom). See Punjab 
Customs, 19; Act XXXIII of 1871, s. 61. XVII of 1876, 8.17. Lekraj Kuar 
v. Mahpal Singh, 7 I. A. 68; 8. C. 5 Cul. 744; Harbhaj v. Gumani, 2 All. 498 ; 
Isri Sungh v. Ganga, 1b. 876. In the case of Uman Parshad v. Gandharp 
Singh, 141. A. 127,0.8. 15 Cal. 20, the Judicial Committee called attention to 
@ practice which had grown up in Oudh, of allowing the proprietor to enter his 
own views upon the Wajib-ul-arz, whereas it ought to be an official record of 
customs, arrived at by the inquiries of an impartial officer. See too per curtam, 
12 All. 885. A Wajib-ul-arz which has long stood on record, and been unquea- 
tioned by the parties who would be affected by it, is prima facie evidence of 
custom, though not signed by any landholder inthe village. Rustam Ali v. 
Abbasi, 13 Ali. 407. 

(4) Notes on Customary Law, as administered in the Courts of the Punjab, 
by Charles Boulnois, Esq., Judge of the Chief Court, and W. H. Rattigan, 

8q., Lahore, 1876. I cite it mati as Punjab Customs. Punjab Customary 
Law. Edited by C. L. Tupper, C. 8. Calcutta, 1881. 

(k) Ante, § 8. 

(l) Mr. ©. L Tupper says of the Punjab, ‘‘ The Brahmans are not in the 
Punjab the depositaries of Customary law. To ascertain it, we must go to the 
Tribal Council, if there be one, or to the elders of the tribe.”’ ‘It ia not, I 
think, the custom which has modified the Jaw. It isthe Brabmanical law occa. 
sionally, and the Muhammedan law more often, which has modified the cus- 
tom.”” Punjab Customary Law, IT. 82, 86. : 

(m) The edition which I possess was published in 1862, with the decisions of 
the English Courts, by Mr. H. F. Mutukistna, who gave it to me. 
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has been a constant stream of emigration of Tamulians 
into Ceylon, formerly for conquest, and latterly for pur- 
poses of commerce. We also know that the influence of 
Brahmans, or even of Aryans, among the Dravidian races 
of the South has been of the very slightest, at all events 
until the English officials introduced their Brahman ad- 
visers (7). The customs recorded in the Thesawaleme may, 
therefore, be taken as very strong evidence of the usages 
of the Tamil inhabitants of the South of India two or three 
centuries ago, at a time when it is certain that those usages 
could not be traced to the Sanskrit writers. Undoubted 
evidence of the condition of Hindu law at a very much 
earlier period may also be found in the usages of the 
Nambudry Brahmans on the West Coast in the Madras Pre- 
sidency. The tradition is that they were introduced into 
Malabar as an organised community py king Parasurama, 
and the evidence tends to show that they must have been 
settled there about 1200 or 1500 years ago. As they 
took their place among a community which was governed 
by a totally different system, it may safely be assumed that 
the form of Hindu law which prevails among the Nam- 
budries of the present day is that which was universal 
among the Brahmans of Eastern India at the time of their 
emigration. Its archaic character exactly accords with 
such a conclusion (0). Many very interesting customs 
still existing in Southern India will be found in the Madura 
Manual by Mr. Nelson, and in the Madras Census Report 
of 1871 by Dr. Cornish. These show what rich materials 
are available, if they were only sought for. 


§ 48. Questions of usage arise in four different ways in 
India. First; as regards races to whom the so-called Hindu 
law has never been applied; for instance, the aboriginal 
Hill tribes, and those who follow the Marumakatayem law 
of Malabar, or the Alya Santana law of Canara. Secondly ; 
as regards those who profess to follow the Hindu law gener- 
ally, but who do not admit its theological developments. 


(n) See ante, § 6. 
(0) Vasudevan v. Secy. of State, 11 Mad. 160, 181. 
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Thirdly ; as regards races who profess submission to it as 
a whole; and, fourthly, as regards persons formerly bound 
by Hindu law, but to whom it has become inapplicable. 


§ 44. The first of the above cases, of course, does not 
come within the scope of this work at all. The distinction 
between the second and third classes is most important, as 
the deceptive similarity between the two is likely to lead to 
erroneous conclusions in cases where they really differ. For 
instance, in an old case in Calcutta, where a question of 
heirship to a Sikh was concerned, this question again turn- 
ing upon the validity of a Sikh marriage, the Court laid it 
down generally that “the Sikhs, being a sect of Hindus, 
must be governed by Hindu law” (p). Numerous cases in 
the Punjab show that the law of the Sikhs differs materi- 
ally from the Hindu, law, in the very points, such as adop- 
tion and the like, in which the difference of religion might 
be expected to cause a difference of usage. Similar differ- 
ences are found among the Jats (q), and even among the 
orthodox Hindus of the extreme north-west of India (r). 
So, as regards the Jains, it is now well recognized that, 
though of Hindu origin, and generally adhering to Hindu 
law, they recognize no divine authority in the Vedas, and do 
not practise the Shradhs, or ceremony for the dead, which 
is the religious element in the Sanskrit law. Consequently, 
that the principles which arise out of this element do not 
bind them, and, therefore, that their usages in many res- 
pects are completely different (s). I strongly suspect that 
most of the Dravidian tribes of Southern India come under 
the same head (#). 


(p) Juggomohun v. Saumcoomar, 2 M. Dig. 

(q) The Jats (Sanskrit, Yadava) are the . ee Pee of an aboriginal race. 
Manuning’s Ancient India, i. 

(r) See Punjab Customs, passim. As to the effect of the introduction of mae 
Punjab code as creating a lex loci, see Mulkah Do v. Mirza Jehan, 10 M. 

252; 8. C. 2 Suth. (P. C.) 55. 

(8) Bhaqvandas v. Rajmal, 10 Bom. H. 0. 241 ; Sheo Singh Rai v. Mt. Dakho, 
6 N..W. P. 882, affd.51. A. 87; 8.C.1 All. 688. See cuses where auch dif. 
ference of usage was held not to be made out, Lalla Mohabeer v. Mt. Kundun, 
8 Suth. 116; afd. Sub nomine Doorga Pershad v. Mt. Kundun, 11. A. 63; 8. 
CO. 21 Suth. 214; S.C. 13 B. L. BR. 235. Bachebi v. Makhan, 8 All, 55. 

(t) See ante, go, 11. 
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§ 45. As regards those who profess submission to the Disputed ap. 
Hindu Law as a whole, questions of usage arise, first, with pot eked of 
a view to determine the particular principles of that law by 
which they should be governed ; and, secondly, to determine 
the validity of any local, tribal, or family exceptions to that 
law. Primd facie, any Hindu residing in a particular 
province of India is held to be subject to the particular 
doctrines of Hindu Law recognized in that province. He 
would be governed by the Daya Bhaga in Bengal; by the 
Vivada Chintamani in North Behar and Tirhut; by the 
Mayukha in Guzerat; and generally by the Mitakshara else- 
where (uv). But this law is notmerely alocallaw. It becomes 
the personal law, and a part of the status of every family 
whichis governed byit. Consequently, where any such family 
migrates to another province, governed by another law, it 
carries its own law with it (v). For instance, a family migrat- 
ing from a part of India where the Mitakshara, or the 
Mithila, system prevailed, to Bengal, would not come under 
the Bengal law from the mere fact of its having taken 
Bengal as its domicil. And this rule would apply as much 
to matters of succession to land as to the purely personal 
relations of the members of the family. In this respect the 
rule seems an exception to the usual principles, that the lex 
loct governs matters relating to land, and that the law of 
the domicil governs personal relations. The reason is, that 
in India there is no lex loct, every person being governed 
by the law of his personal status. The same rule as above 
would apply to any family which, by legal usage, had 
acquired any special custom of succession, or the like, 
peculiar to itself, though differing from that either of its 
original, or acquired, domicil (w). 


(u) See ante, § 26—81. As to Assam und Orissa, which are supposed to be 
governed hy Bengul law, and Ganjam by the law of Madras, see ante, § 11. 

(v) This law will not necessarily be the law now prevailing in the domicil 
of origin, but that which did prevail there at the time of emigration. Vasu. 
devan v. Secy. of State, 11 Mad. 157, 163. : 

(w) Rutcheputty v. Rajunder, 2M.1. A. 182; Byjnath v. Kopilmon, %4 Suth. 
95, and per curiam. Soorendronath v. Mt. Heeramonee, 12M. 1. A, 91, infra, 
note (x.) Mantk Chand v. Jagat Settani, 17 Cal. 518. 
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Changeofper- § § 46. Whensuch an original variance of law is once estab- 

apcleatil lished, the presumption arises that it continues; and the 
onus of making out their contention lies upon those who 
assert that it has ceased by conformity to the law of the 
new domicil (x). But this presumption may be rebutted, 
by showing that the family has conformed in its religious 
or social usages to the locality in which it has settled ; or 
that, while retaining its religious rites, it has acquiesced in 
a course of devolution of property, according to the com- 
mon course of descent of property in that district, among 
persons of the same class (y). 


Act of Govern. § Of course the mere fact that, by the act of Government, 
ment, Beatie 2. . 
a district which is governed by one system of law is annexed 
to one which is governed by a different system, cannot raise 
any presumption that the inhabitants of either district have 
adopted the usages 6f the other (2). 


Apes bs va- § 47. The next question is as to the validity of customs 
differing from the general Hindu law, when practised by 
persons who admit that they are subject to that law. Ac- 
cording to the view of customary law taken by Mr. Austin 
(a), a custom can never be considered binding until it has 
become a law by some act, legislative or judicial, of the sove- 
reign power. Language pointing to the same view is to 
be found in one judgment of the Madras High Court (bd). 
But such a view cannot now be sustained. It is open 
to the obvious objection, that, in the absence of legislation, 
no custom could ever be judicially recognized for the first 
time. <A decision in its favour would assume that it was 
already binding. The sounder view appears to be that law 


(w) Soorendronath v. Mt. Heeramonee, 12M. 1. A. 81; 8.0.1B.L. R. (P. 
C.) 26; 8. C. 10 Suth. (P. C.) 85; Obunnessurree v. Kishen, 4 Wym. 226; 
Sonatun v. Ruttun, Suth. ag 95; Pirthee Singh v. Mt. Sheo, 8 Suth. 261. 

(y) Rajchunder v. Goculchund, 18. D. 48 (56); Chundro v. Nobin Soondur, 
2 Suth. 197; Rambromo v. Kaminee, 6 Suth. 295; 8.C. 3 Wym. 8; Junarud- 
deen v. Nobin Chunder, Marsh. 282; per curiam, Soorendronath v. Mt. Heera- 
monee, 12M. 1. A. 96; Supra, note (x). 

(s) Prithee Singh v. Court of Wards, 28 Suth. 272. 

(a) Austin, i. 148, ii. 229. 

(b) Narasammal v. Balaramacharlu, 1 Mad, H. O. 424. 
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and usage act, and re-act, upon each other. A belief in the 
propriety, or the imperative nature, of a particular course of 
conduct, produces a uniformity of behaviour in following it ; 
and a uniformity of behaviour in following a particular 
course of conduct, produces a belief that it is imperative, or 
proper, to do so. When from either cause, or from both 
causes, # uniform and persistent usage has moulded the life, 
and regulated the dealings, of a particular class of the com- 
munity, it becomes a custom, which is a part of their per- 
sonal law. Such a custom deserves to be recognized and 
enforced by the Courts, unless it is injurious to the public 
interests, or is in conflict with any express law of the ruling 
power (c). Hence, where a special usage of succession was 
set up, the High Court of Madras said, ‘‘ What the law 
requires before an alleged custom can receive the recognition 
of the Court, and so acquire legal force,*is satisfactory proof 
of usage, so long and invariably acted upon in practice, as 
to show that it has, by common consent, been submitted to 
as the established governing rule of the particular family, 
class, or district of country ; and the course of practice upon 
which the custom rests must not be left in doubt, but be 
proved with certainty” (d). This decision was affirmed on 
appeal, and the Judicial Committee observed (e): “ Their 
Lordships are fully sensible of the importance and justice 
of giving effect to long established usages existing in par- 
ticular districts and families in India, but it is of the essence 
of special usages, modifying the ordinary law of succession, 
that they should be ancient and invariable ; and it 1s fur- 
ther essential that they should be established to be so by 
clear and unambiguous evidence. It is only by means of 





(ec) See the subject discussed, Khojah’s case, Perry, O. 0.110; Howard v. 
Pestonji, +b. 685; Tara Chand v. Reeb Ram, 3 Mad. H. C. 56; Bhau Nanaji v. 
Sundrabai, 11 Bom. H. C. 219; Mathura v. Hsu, 4 Bom. 545; Savigny, Droit 
Rom. i. 88—36, 165—175 ; Introduction to Punjab Customs. 

(d) Sivanananja v. Mutitw Ramalinga, 8 Mad. H. O. 75, 77; affirmed on ap- 
eal, Sub nomine, Ramalakshmi v. Sivanantha, the Oorcad case, 14M.1 A,, 
70; 8.0.12 B L. R. 896, 8S. OC. 17 Suth. 558. Approved by the Bomba 

High Court, Shidhojirav v. Natkojirav, 10 Bom. H.C. 234. See also Bhujan- 
grav v, Malojirav, 5 Bom. H C. (A. C.J.) 161. 
(e) 14M. 1. A. 885. 
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such evidence that the Courts can be assured of their exist- 
ence, and that they possess the conditions of antiquity and 
certainty on which alone their legal title to recognition 
depends.” Accordingly, the Madras High Court, when 
directing an inquiry as to an alleged custom in the south of 
India that Brahmans should adopt their sisters’ sons, laid it 
down that: “I. The evidence should be such as to prove the 
uniformity and continuity of the usage, and the conviction 
of those following it that they were acting in accordance 
with law, and this conviction must be inferred from the evi- 
dence ; II. Evidence of acts of the kind; acquiescence in 
those acts ; decisions of Courts, or even of punchayets, up- 
holding such acts ; the statements of experienced and com- 
petent persons of their belief that such acts were legal and 
valid, will all be admissible ; but it is obvious that although 
admissible, evidenoe of this latter kind will be of little 
weight if unsupported by actual examples of the usage as- 
serted” (f'). Finally, the custom set up must be definite, so 
that its application in any given instance may be clear and 
certain, and reasonable. (g) 


§ 48. Where a tribe or family are admittedly governed by 
Hindu law, but assert the existence of a special custom in 
derogation of that law, the onus of course rests upon those 
who assert the custom to make it out. For instance, a cus- 
tom forbidding adoption, or barring inheritance by adop- 
tion, might be established, though in a family otherwise 
subject to Hindu law it would probably require very strong 
evidence to support it (h). But if the tribe or family had 
been originally non-Hindu, and only adopted Hindu usages 
in part, the onus would be shifted, and the burthen of proof 
would rest upon the side which alleged that any particular 
doctrine had become part of the personal law. A case of 





(f) Semue/yan v. Raghupatiayyan 7 Mad. H. O. 250, 234. Bee, too, per 
Markby, J., Hiranath v. Baboo Ram, 9B. L RB. 294; 8. C. 17 Suth. 816; dol. 
lector of Madura v. Moottoo Ramalinga, 12M.1. A , 486,8.C. 10 Suth. (P. 0.) 
17; 8.0.1 B.L. RK. (P. ©.) land st eae v. Sheo Dyal, 8I A. 285,8. O, 
26 Suth. 55. Vishnu v. Krishnan, 7 Mad. 8. 

) Lachman v. Akbar, 1 All. 440; Lala v. Hira, 2 All, 49. 

(h) Bishnath Singh v. Ram Churn Mujmodar, 8. D. of 1850, 20. 
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this sort arose in regard to the Baikantpur family, who 
were not originally Hindus, but who had in part, though 
not entirely, adopted Hindu customs. On a question of 
succession, when the estate was claimed by an adopted son, 
it was held by the Judicial Committee that the onus rested 
upon those who relied on the adoption to show that this was 
one of the Hindu customs which had been taken into the 
family law. Ifthe family was generally governed by Hindu 
law the claimant might rely on that, and then the onus of 


proving a family custom would be on him who asserted 
it (2). 


§ 49. It follows from the very nature of the case, that a 
mere agreement among certain persons to adopt a particu- 
lar rule, cannot create a new custom binding on others, 
whatever its effect may be upon themselves (k). Nor cana 
family custom ever be binding where the family, or estate, 
to which it attaches is so modern as to preclude the very 
idea of immemorial usage (1). Nor does a custom, such as 
that of primogeniture, which has governed the devolution 
of an estate in the hands of a particular family, follow it 
into the hands of another family, by whom it may have 


been purchased. In other words, it does not run with the 
land (m). 


§ 50. Continuity is an essential to the validity of a 
custom as antiquity. In the case of a widely-spread local 
custom, want of continuity would be evidence that it had 
never had a legal existence; but it is difficult to imagine 
that such a custom, once thoroughly established, should 
come to a suddenend. It is different, however, in the case 
of family usage, which is founded on the consent of a 
smaller number of persons. Therefore, where it appeared 


(t) Fanindra Ned v. Rujeswar, 12T. A 72. S.C. 11 Cal. 468. 

(k) Pereur., diyaa Boyee v. Onta: am, & M.1. ‘A. 420, S ©. 2 Suth. (P. C.) 
4; Abraham vy. Abraham, 9M. I. ¢ 942;8 CG, 1 Suth. (P. ae Sarupi v. 
Mulch Ram, 2N.-W. P. 297. ani v. ee Singh, 8 All. 7 

(L) Umrithnath v. Goureenath, 13M. f. A. 642, 549, $.C. iB ath. (P.C.) 10. 

(m) Gopal Dass v, Nurotum, 7 8. D. 195 (280). 

q 
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that the members of a family, interested in an estate in the 
nature of a Raj, had for twenty years dealt with it as joint 
family property, as if the ordinary laws of succession govern- 
ed the descent, the Privy Council held that any impartible 
character which it had originally possessed, was determin- 
ed. They said: “Their Lordships cannot find any principle, 
or authority, for holding that in point of law a manner of 
descent of an ordinary estate, depending solely on family 
usage, may not be discontinued, so as to let in the ordinary 
law of succession. Such family usages are in their nature 
different from a territorial custom, which is the lex loct 
binding all persons within the local lhmits in which it 
prevails. It is of the essence of family usages that they 
should be certain, invariable, and continuous; and well 
established discontinuance must be held to destroy them. 
This would be so when the discontinuance has arisen from 
accidental causes; and the effect cannot be less when it 
has been intentionally brought about by the concurrent 
will of the family. It would lead to much confusion, and 
abundant litigation, if the law attempted to revive and give 
effect to usages of this kind after they had been clearly 
abandoned, and the abandonment had been, as in this case, 
long acted upon” (n). 


§ 51. The above cases settle a question, as to which 
there was at first some doubt entertained, v2z., whether a 
particular family could have a usage differing from the law 
of the surrounding district applicable to similar persons (0). 
There is nothing to prevent proof of such a family usage. 
But in the case of a single family, and especially a family 
of no great importance, there will of course be very great 
difficulty in proving that the usage possesses the antiquity 
and continuousness, and arises from the sense of legal 
necessity as distinguished from conventional arrangement, 


en et ee 8 nr a en tne ee eh ee nine SE 


(n) Rajkishen v. Ramjoy, 1 ie 186, 8.C.19 Suth. 8. ae uleo, per cur., 
Abraham v Abraham, OMT. . 2438, 8. C.1Suth. ¢P.C.)1 

(0) See Basvantrav v. Waaisgpa. 1 Bom. H.C. Appx. 42, (2nd ed.); per cur., 
Tara Chand v. Reeb Ram, 3 Mad. H. C. 58; Mudhavrav vy. Balkrishna, 4 Bom, 
H.C. (A, C. J.) 118. 
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that is required to make out a binding usage (p). Where 
the family is a very great one, whose records are capable 
of being verified for a number of generations, the difficulty 
disappears. In the case of the Tipperah Raj, a usage has 
been repeatedly established by which the Raja nominates 
from amongst the members of his family the Jobra] (young 
sovereign) and the Bara Thakoor (chief lord), of whom the 
former succeeds to the Raj on a demise of the Raja, and 
the second takes the place of Jobraj (q). Also a custom in 
the Raj of Tirhoot, by which the Raja in possession abdi- 
cates during his lifetime, and assigns the Kaj to his eldest 
son, or nearest male heir (7). Many of the cases of estates 
descending by primogeniture appear to rest on the nature 
of the estate itself, as being a sort of sovereignty, which 
from its constitution is impartible (s). But family custom 
alone will be sufficient, even if the estate is not of the 
nature of a Raj, provided it is made out (¢). And where 
an impartible Raj has been confiscated by government, and 
then granted out again, either to a stranger, or to a member 
of the same family, the presumption is that it has been 
granted with its incidents as a Raj, of which the most pro- 
minent are impartibility and descent by primogeniture (u). 
This presumption, however, will not prevail, when the mode 
of dealing with the laj after its confiscation, and the mode 
of its regrant are consistent with an intention that it should 
for the future possess the ordinary incidents of partibi- 
lity 

(p) See the subject discussed, Bhau Nanaji v. Sunbdrabai, 11 Bom. H.C. 
269 ; Ismail v. Fidayat, 8 All. 728. 

(q) Neelkisto Deb v. Beerchunder, 12 M. I. A. 628,S. C. 12 Suth. (P.C.) 21; 
8.0.3 B.L. R. (P_C.) 13. 

(r) Gunesh v. Moheshur, 6 M. 1. A. 164, which see in the Court below, 7 S. 
D. 228 (271) ; see the Pachete Raj, Gurundnarain v. Unund, 6 8. D. 282 (854), 
afd. Sub. nomine, Anund v. Dheraj, 5 M. I. A. 82 

(s) There may, however, be a_partible Raj. See Ghirdharee v. Koolahul, 2 
M.I.A. 344, S.C. 6 Suth. (P. C.) 1. 

(t) Rawut Urjun v. Rawut Ghunsiam, 5 M. I. A. 169; Chowdhry Chinta- 
mun v. Nowlukho, 21. A. 268, 8. C. 24 Suth. 255; Yarlagadda Mallikarjuna 
v. Y. Durga, 17 1. A. 184, S. C.13 Mad. 406. 

(wu) Beer Pertab v. Maharajah Rajender, (Hunsapore case), 12 M. I. A. 1, 8. 


C.9Suth. (P.C.) 15; Mutta Vaduganatha v. Dorasinga, 81. A. 99,8. 0.8 
Mad. 290. 


(v) Venkata Narasimha v. Narayya, (Nuzvid case), 71. A. 38, S.C. 2 Mad. 128, 
Mirangt Zamindar y. Satrucharla Ramabhadra, 18 1. A. 45, 8. C., 14 Mad. ~*~ 
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§ 52. Customs which are immoral, or contrary to public 
policy, will neither be enforced, nor sanctioned (w#!. For 
instance, prostitution is not only recognized by Indian usage, 
and honoured in the class of dancing girls, but the relations 
between the prostitute and her paramour were regulated by 
law, just as any other species of contract {z). Even under 
English law prostitution is, of course, not illegal, in the 
sense of being either prohibited, or punishable ; and I con- 
ceive there can be no reason why the existence of a distinct 
class of prostitutes in India, with special rules of descent 
anter se, should not be recognized now, and those rules 
acted on (y). But prostitution even according to Hindu 
views is immoral, and entails degradation from caste (2). 
It is quite clear, therefore, that no English Court would look 
upon prostitution ag a consideration that would support a 
contract ; and it has been held that the English rule will 
also be enforced to the extent of defeating an action against 
a prostitute for lodgings, or the like, supplied to her for the 
express purpose of enabling her to carry on her trade (a). 
So it has been held that the procuring of a minor to 
be a dancing girl at a pagoda, or the disposing of her as 
such, is punishable under ss. 372 & 373 of the Indian Penal 
Code (6), and the Bombay High Court went so far as to 
hold that the adoption of a girl by persons of this class, 
to be brought up in their profession, cannot be recognised 
as conferring any rights (c). The soundness of any such 
general rule seems, however, to have been doubted by the 





(w) Manu, viii. § 41; M. Miller, AS. L. 50. See statutes cited, ante, § 41, 


note (g). 
v) See Viv. Chint. 101. 
‘moa w Motoe. 78. D. 278 (825); Shida v. Sunshidapa, Morris, 
5 Mad. H C. 161; and see per cur., 
Chalakonda v. Ratnachalam, % Mau 41. u. fo. 
Wr Mann 129 Sivargungu v. Minal, 12 Mad. 207 5 Tara Natkin v. 
~" *, 856; Muttu- 


Se Suth. 445,8. 0.9 B. L. BR. appz. 37. 
See Sutao v. Hurreeram, Iseilasis, 1. 


Bam Padmanati.& Mad. H OC. 415; R. v. Jaili,6 Bom. H.C. (C. 0.) 
es w, 1 Mad. 168. See, however, ~ S25 
19 Mad. 278. 

Mathura vy. Hsu, 4 Bom, 545. 
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Bombay Court in a more recent case, and was expressly 
denied in Madras (d). So it has been held in Bombay that 
caste customs authorising a woman to abandon her hus- 
band, and marry again without his consent, were void for 
immorality (e). And it was doubted whether a custom 
authorising her to marry again, during the lifetime of her 
husband, and with his consent, would have been valid (/). 
Among the Nairs, as is well known, the marriage relation 
involves no obligation to chastity on the part of the 
woman, and gives no rights to the man. But here what 
the law recognizes is not a custom to break the marriage 
bond, but the fact that there is no marriage bond at all (g). 
In a case before the Privy Council, a custom was set up as 
existing on the west coast of India, whereby the trustees of 
a religious institution were allowed to sell their trust. The 
Judicial Committee found that no such custom was made 
out, but intimated that in any case they would have held it 
to be invalid, as being opposed to public policy (h). 


§ 53. The fourth class of cases mentioned before (§ 43), 
arises when circumstances occur which make the law, which 
has previously governed a family, no longer applicable. 
In one sense any new law which is adopted for the gov- 
ernance of such a family must be wanting, as regards that 
family, in the element of antiquity necessary to constitute 
acustom. On the other hand, the law itself which is adopted 
may be of immemorial character ; the only question would 
be as to the power of the family to adopt it. We have 
already seen that a family migrating from one part of India 
to another, may either retain the law of its origin, or adopt 
that of its domicil (7). The same rule applies to a family 
which has changed its status. If the new status carries 


a en a ae I a a a a AE 
(ad) Tara Naikin v. Nana Lakshman, 14 Bom. 90. Venku v. dfahalinga, 11 
. 893. § t, § 183. 
ae ne Roan, Ane H.C. 124; see R. v. Manohar, 5 Bom. H.C. (C. 
©.) 17; Uji v. Hathi,7 Bom. H. ©. (A. ©. J.) 183; Narayan v. Laving, 
2 Bom. 140. 
(f) ‘Khemkor vy. Ui couarigesit oom H. C. 881. 
(9) See Koraga v. Reg., ad. 374. 
h) Rajah Vurmah v. Ravi Vurmah, 41, A. 76, 8. C. 1 Mad, 285. 
(t) Ante, § 46. 
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with it an obligation to submit to a particular form of law, 
such form of law is binding upon it. If, however, it carries 
with it no such obligation, then the family is at liberty, 
either to retain so much of its old law as is consistent with 
its change of status, or to adopt the usages of any other 
class with which the new status allows it to associate itself. 


Shire § 54. Where a Hindu has become converted to Muham- 
ism. medanism, he accepts a new mode of life, which is governed 


by a law recognized, and enforced, in India. It has been 
stated that the property which he was possessed of at the time 
of his conversion will devolve upon those who were entitled 
to it at that time, by the Hindu law, but that the property 
which he may subsequently acquire will devolve according 
to Muhammedan law (k). The former proposition, however, 
must, I should thirtk, be limited to cases where by, the 
Hindu law his heirs had acquired an interest which he could 
not defeat. If he was able to disinherit any of his relations 
by alienation, or by will, it is difficult to see why he should 
not disinherit them by adopting a law which gave him a 
different line of heirs. The latter part of the proposition, 
however, has been affirmed by the Privy Council, in a case 
where it was contended that a family which had been 
converted several generations back to Muhammedanism 
was still governed by Hindu law. Their Lordships said, 
‘‘This case is distinguishable from that of Abraham v. 
Abraham (1). There the parties were native Christians, 
not having, as such, any law of inheritance defined by 
statute ; and, in the absence of one, this Committee applied 
the law by which, as the evidence proved, the particular 
family intended to be governed. But the written law of 
India has prescribed broadly that in questions of succession 
and inheritance, the Hindu law is to be applied to Hindus, 
and the Muhammedan law to Muhammedans; and in the 
judgment delivered by Lord Kingsdown in Abraham v. 


(k) 2 W. MaeN. 181, 182; Jowala v. Dharam, 10 M. 1. A. 587. 
()9 M. I. A. 195, 8. C. 1 Suth. (P. C0.) 1. 
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Abraham, p. 239, it is said that ‘this rule must be under- 
stood to refer to Hindus and Muhammedans, not by birth 
merely, but by religion also.’ The two cases in W. H. 
MacNaghten’s Principles of Hind. L., vol. ii., pp. 181, 182, 
which deal with the case of converts from the Hindu to the 
Muhammedan faith, and rule that the heirs according to 
Hindu law will take all the property which the deceased 
had at the time of his conversion, are also authorities for 
the proposition that this subsequently acquired property is to 
begoverned by the Muhammedan law Here there is nothing 
to show conclusively when or how the property was 
acquired by ‘ the great ancestor ;’ there was no conflict as in 
the cases just referred to, between Hindus and Muhamme- 
dans touching the succession to him. Whatever he had is 
admitted to have passed to his descendants, of whom all, 
like himself, were Muhammedans ; and it seems to be con- 
trary to principle that, as between them, the succession 
should be governed by any but Muhammedan law. Whether 
it is competent for a family converted from the Hindu 
to the Muhammedan faith to retain for several generations 
Hindu usages and customs, and by virtue of that retention 
to set up for itself a special and customary law of inherit- 
ance, is a question which, so far as their Lordships are 
aware, has never been decided. It is not absolutely neces- 
sary for the determination of this appeal to decide that 
question in the negative, and their Lordships abstain from 
doing so. They must, however, observe, that to control 
the general law, if indeed the Muhammedan law admits of 
such control, much stronger proof of special usage would be 
required than has been given in this case” (m). 


; 55. These remarks of the Judicial Committee were not 
necessary for the decision of the case before them, as they 
held that the plaintiff would equally have failed if the prin- 





(m) Jowala vy. Dharum, 10M. 1. A.511, 537. See Hakim Khan v. Gool Khan 
8 Cul. 826, in which the Court, with much reason, doubted the decision in Rup- 
chund v. Latu Chowdhry,’3 C. L. R. 97, where it was laid down as settled law 
that with Muhammedans living in a Hindu country, the presumption of joint 
family and commensality arises. See next paragraph. 
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ciples of Hindu law had been applied to his claim. Nor did 
they profess absolutely to decide that a convert to Muham- 
medanism might not still retain Hindu usages, and they 
partly rest their view against such retention of usage upon 
the ground that there was no decision upon the subject. 
The point, however, has been repeatedly decided the other 
way in Bombay, with regard toasect called Khojahs. These 
are a class of persons who were originally Hindus, but who 
became converts to Muhammedanism about four hundred 
years ago, retaining however many Hindu usages, amongst 
others an order of succession opposed to that prescribed by 
the Koran. A similar sect named the Memon Cutchees had a 
similar history and usage. In 1847, the question was raised 
in the Supreme Court of Bombay, whether this order of 
succession could be supported, and Sir Erskine Perry, in an 
elaborate judgment, decided that it could. His decision 
has been followed in numerous cases in Bombay, both in 
the Supreme and High Court, and may be considered as 
thoroughly established (n). It has, however, been held that 
these decisions did not establish that the Khojas had 
adopted the entire Hindu family law, and that it could not 
be assumed without sufficient evidence that they were 
bound by the law of partition, so far as it allows a son to 
claim a share of the family property in his father’s life- 
time (0). But although these cases may probably be taken 
as settling that an adherence to the religion of the Koran 
does not necessarily entail an adherence to its civil law, 
there may be cases in which religion and law are insepar- 
able. In such a case the ruling of the Privy Council would 
be strictly in point, and would debar any one who had 
accepted the religion from relying on a custom opposed to 
the law. For instance, monogamy is an essential part of 





(n) Khojah's case, Perry, O ©.110; Ganabatv Thaeur, 1 Bom. H.C 71, 
78; Maulbat, in the Goods of, 2 liom. H C. 292; Rahtmbat, in the Goods of, 12 
Bom. H.C. 294; Kahimatoar v. Hirbai, 8 Bom 34; Suddurtonneasay, Majuda, 
8 Cal. 694; Haji Ismail’s Will, 6 Bom 452; Ashabaiv. Haji Tyeb, 9 Bom. 115; 
Abdul Cadur v. Turner, ibid. 158; Mahomed Sidick v. Haji Ahmed, 10 Bom 1; 
Re Haroon Mahomed, 14 Bom. 189. 


(0) Ahmedbhoy v. Cassumbhoy, 13 Bom. 584, over-ruling 8, C. 12 Bom. 280. 
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the law of Christianity. A Muhammedan, or Hindu, convert 
to Christianity could not possibly marry a second wife after 
his conversion, during the life of his first, and if he did so, 
the issue by such second marriage would certainly not be 
legitimate, any Hindu or Muhammedan usage to the contrary 
notwithstanding (p). His conversion would not invalidate 
marriages celebrated, or affect the legitimacy of issue born 
before that event. What its effect might be upon issue 
proceeding from a plurality of wives retained after he 
became a christian, would be a very interesting question, 
which has never arisen. 


§ 56. The second part of the rule above stated (q) is illus- 
trated by the case of Abraham v. Abraham (r), referred to 
above. There it appeared that there were different classes 
of native Christians of Hindn origin. Some retained Hindu 
manners and usages, wholly or chiefly, while others, who 
were known as East Indians, and who are generally of 
mixed blood, conformed in all respects to European customs: 
The founder of the family in question was of pure Hindu 
blood, and belonged to a class of native Christians which 
retained native customs, But as he rose in the world and 
accumulated property, he assumed the dress and usages 
of Europeans. He married an East Indian wife, and was 
admitted into, and recognized as a member of, the East 
Indian community. After his death the question arose 
whether his property was to be treated as the joint property 
of an undivided Hindu family, and governed by pure Hindu 
law; or if not, whether it was to be governed by a law of 
usage, similar to Hindu or to European law. The former 
proposition was at once rejected. Their Lordships said (s) : 
“It is a question of parcenership and not of heirship, 
Heirship may be governed by the Hindu law, or by any 


(p) See Hyde v. Hyde, L. B.1. P. & D. 180; Skinner v. Orde, 14 M.I.A. 
809, $24, S. 6. 10 B. L. R. 125; 8. C. 17 Suth. 77. 

(q) Ante, § 58. 

(r) 9M. I. A. 195, 8. C. 1 Suth. (P. C.) 1. Native Christians are uow gov- 
erned by the Indian Succession Act. Ponnusami v. Dorasamt, 2 Mad. 209. 
See Sarkies v Prosonomoyee, 6 Cal. 794. 

(s) 9 M.T. A. 287, 8. 0.1 Suth. (P, C.) 5, 
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other law to which the ancestor may be subject; but 
parcenership, understood in the sense in which their Lord- 
ships here use the term, as expressing the rights and 
obligations growing out of the status of an undivided family, 
is the creature of, and must be governed by the Hindu 
law. Considering the case, then, with reference to par- 
cenership, what is the position of a member of a Hindu 
family who has become a convert to Christianity? He 
becomes, as their Lordships apprehend, at once severed 
from the family and regarded by them as an outcast. The 
tie which bound the family together is, so far as he is 
concerned, not only loosened but dissolved. The obliga- 
tions consequent upon, and connected with the tie must, as 
it seems to their Lordships, be dissolved with it. Parcener- 
ship may be put an end to by a severance effected by 
partition ; it must, as their Lordships think, equally be put 
an end to by severance which the Hindu law recognizes 
and creates. Their Lordships, therefore, are of opinion 
that, npon the conversion of a Hindu to Christianity, the 
Hindu law ceases to have any continuing obligatory force 
upon the convert. He may renounce the old law by which 
he was bound, as he has renounced his old religion ; or, if 
he thinks fit, he may abide by the old law, notwithstanding 
he has renounced the old religion.” Their Lordships then 
reviewed the facts, showing the different usages of differ- 
ent classes of Christians, and the evidence that Abraham 
had, in fact, passed from one class into another, and pro- 
ceeded to say (t): “ That it is not competent to parties to 
create, as to property, any new law to regulate the succes- 
sion to it ab intestato, their Lordships entertain no doubt ; 
but that is not the question on which this case depends. 
The question is, whether, when there are different laws as to 
property applying to different classes, parties ought not to 
be considered to have adopted the law as to property, 
whether in respect of succession ab intestato, or m other 
respects, of the class to which they belong. In this parti- 


(t) 9M. I. A. 242, 344, 8. C.1 Suth. (P. C.) 6, 
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cular case the question is, whether the property was bound 
by the Hindu law of parcenership.” ‘The law has not, so 
far as their Lordships can see, prohibited a Christian con- 
vert from changing his class. The inconvenience resulting 
from a change of succession consequent on a change of 
class is no greater than that which often results from a 
change of domicil. The argumentum ab inconvenients cannot 
therefore be used against the legality of suchachange. If 
such change takes place in fact, why should it be regarded 
as non-existing in law? Their Lordships are of opinion, 
that it was competent for Matthew Abraham, though 
himself both by origin and actually in his youth a ‘native 
Christian,’ following the Hindu laws and customs on 
matters relating to property, to change his class of 
Christians, and become of the Christian class to which his 
wife belonged. His family was managed and lived in all 
respects like an Kast Indian family. In such a family the 
undivided family union, in the sense before mentioned, is 
unknown.” 


§ 57. On the same principle, where a Kuropean had 
illegitimate sons by two Hindu women, and they conformed 
in all respects to Hindu habits and usages, it was held that 
they must for all purposes be treated as Hindus, and gov- 
erned by Hindu law as such. “They were not an united 
Hindu family in the ordinary sense in which that term is 
used by the text writers on Hindu law; a family of which 
the father was in his lifetime the head, and the sons in a 
sense parceners in birth, by an inchoate, though alterable, 
title; but they were sons of a Christian father by different 
Hindu mothers, constituting themselves parceners in the 
enjoyment of their property, after the manner of a Hindu 
joint family” (uv). And it was held that their rights of 
succession inter se and to their mother, must be judged by 
Hindu law, which recognized such rights, and not by Eng- 


(u) Myna Boyee v. Ootaram, 8 M.I. A, 400, 420, 8.C, 2 Suth, (P. 0.) 4, 
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lish law, which denied them (v). On the other hand, the 
vast majority of the class known as East Indians, and 
referred to in the judgment in Abraham v. Abraham, have 
been the illegitimate sons of Europeans by natives or half- 
caste women, who, from being acknowledged and cared for 
by their fathers, have adopted European modes of life. 
These, as already stated, would be governed by European 
law. 


(v) Same case, 2 Mad. H.C. 196. 


CHAPTER IV. 
FAMILY RELATIONS. 


Marriage and Sonship. 


§ 58. No part of the Hindu Law is more anomalous than Anomalies in 
that which governs the Family relations. Not only does smy ae 
there appear to be a complete break of continuity between 
the ancient system and that which nqw prevails, but the 
different parts of the ancient system appear in this respect 
to be in direct conflict with each other. We find a law of 
inheritance, which assumes the possibility of tracing male 
ancestors in an unbroken pedigree extending to fourteen 
generations; while coupled with it isa Family Law, in which 
several admitted forms of marriage are only euphemisms for 
seduction and rape, and in which twelve sorts of sons are 
recognized, the majority of whom have no blood relation- 
ship to their own father. I am not aware that any attempt 
has hitherto been made to harmonise, or to account for, 
these apparent inconsistencies. It has been suggested, 
however, that some of the peculiarities of the system may 
be referred to the practice of polyandry, which is supposed 
to have been once universal (a). It seems to me that the 
proved existence of such a practice would not account for the 
facts. [also doubt whether polyandry, properly so called (6), 


(a) I refer, of course, to the views put forward by Mr. McLennan throughout 
his Studies in Ancient History, 1876. Also in two articles in the Fortnightly 
Review, May and June, 1877. McLennan. Patriarchal Theory, 1885. 

(b) By polyandry, properly so called, I mean a system under which a woman 
is the legal property of several huslands at once, as among the Todas ; or under 
which a woman, who is legally married to one husband, has the right, which he 
pannot dispute, to admit other men at her own pleasure, as among the Nairs, [ 
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ever prevailed among the races who were governed by the 
system now under discussion, while they were governed by 
it. It is quite possible that it may have prevailed among 
them at a still earlier stage of their history. But this 
circumstance would be immaterial, if there is reason to 
suppose that they had escaped from its influence before 
the introduction of the Family law, which we find in force at 
the time of the earliest Sanskrit writings. Still more, if 
that law can be accounted for on principles which have 
nothing to do with polyandry. It will be well, however, to 
clear the ground for the discussion, by enquiring what are 
the actual facts. 


§ 59. Among the non-aryan races of India, both the 
former and the present existence of polyandry is beyond 
dispute. Itis peculiarly common among the Hill tribes, 
who are probably aboriginal ; but it is also widely diffused 
among the inhabitants of the plains (c). Among the 
Nairs, the woman remains in her own home after her mar- 
riage, and there associates with as many men as she 
pleases (d). The Teehurs of Oude “live together almost 
indiscriminately in large communities, and even where two 
people are regarded as married, the tie is but nominal” (e). 
Among the Western Kallans of Madura, “it constantly 
happens that a woman is the wife of either ten, eight, six, 
or two husbands, who are held to be the fathers jointly 
and severally of any children that may be born of her body. 
And still more curiously, when the children of such a family 
grow up, they for some unknown reason style themselves 
the children, not often, eight, or six fathers, as the case 





exclude cases of mere dissoluteness. No one would apply the term polyandry to 
the institution of the cavalier servente in Italy or Spain. I also exclude cases 
in which a woman is aHowed to offer herself toa man, who claims a sort of 
semi-divinity, asin the case of the Maharajas of Bombay; and the analogous 
cases of promiscuous prostitution of married women us a sort of religious rite. 
See Dubois (ed. 1862), 802; Wilson, Works, i. 263. 

(c) In the Punjab it is still found existing in Seoraj, Lahoul and Spiti. Pun. 
jab Customary Law, II. 186, 187, 191. ere the joint husbands are always 
brothers. 

(d) McLennan, 147, 


(8) Lubb igin of Man (od, 1870), 78, citing the People of Indi 
Bays aod Wako te 86. (e ), 78, citing eople of India, by 
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may be, but of eight and two, or six and two, or four and 
two fathers” (f). Among the Kannuvans of Madura, “a 
woman may legally marry any number of men in succes- 
sion, though she may not have two husbands at one 
and the same time. She, may, however, bestow favours on 
paramours without hindrance, provided they be of equal 
caste with her” (g). Among the Todas of the Nilgiris, as 
in Thibet, the wife is the property of all the brothers, and 
lives in their home (h). A similar custom prevails among 
the Tiyars, or palm cultivators of Malabar and Travan- 
core (2). Among the Tottiyars, a caste of Madura, it is the 
usage for brothers, uncles, nephews and other relations, to 
hold their wives in common, and their priests compel them 
to keep up the custom, if they are unwilling ; outside the 
family they are chaste (k). 


§ 60. Itis difficult to believe that polyandry in its lowest 
form, as authorising the union of women with a plurality of 
husbands of different family, could ever have been common 
among the Aryan Hindus. Such a system, as Mr. McLen- 
nan points out (1), would necessarily produce a system of 
kinship through females, such as actually exists among the 
polyandrous tribes of the West Coast of India. Now, the 
most striking feature in the Aryan Hindu customs is the 
strictness with which kinship is traced through males. 
Except in Bengal, where the change is comparatively 
modern, agnates to the fourteenth degree exclude cognates. 
This rule is connected with, if it is not based upon, their 
religious system, the first principle of which was the prac- 
tice of worshipping deceased male ancestors to the remotest 
degree (m). This, of course, involved the assumption that 





(f)} Madura Manual, Pt. II. 54. 

(g) Ibid. 84. 

(h) Breeks, Primitive Tribes, 10. 

(t) Madras Census Report, 162. 

(k) Dubois, 8; Madura Manual, Pt. II. 82. 

(4) Studies, 124, 185. Mr. L. H. Morgan’s objections (p. 515) to the general 
propusition stated by Mr. McLennan as to kinship through females, seem not 
to apply to the limited form of that proposition as atated in the text. 

(m) Manu, iii. § 81—91,122—125, 189, 193-281, 282—-284; Spencer, i. 304; 
Appx. 1.; M. Miiller, A. 8. Lit. 386; End. Wied. 255. 
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those ancestors could be identified with the most perfect 
certainty. The female ancestors were only worshipped in 
conjunction with their deceased husbands. We can be 
quite certain that this system was one of enormous antiquity, 
since we find exactly the same practice of religious offerings 
to the dead prevailing among the Greeks and Romans. 
We may assert with confidence that a usage common to 
the three races had previously existed in that ancient stock 
from which Hindus, Greeks, and Romans, alike proceeded. 
No doubt, Mr. McLennan points ont numerous indications 
of kinship through females among the Greeks, especially 
in the case of the Trial of Orestes. But, if I may be 
allowed to say so, all these instances seem to be less the 
voice of a living law, than the feeble echoes of one sound- 
ing from a past thaé was dead (n). I by no means deny 
that polyandry of the second, or Toda, type, may have 
existed among the Hindu Aryans. But I think that at the 
earliest times of which we have any evidence it had become 
very rare, and had fallen into complete discredit even 
where it existed. Also, that everything which we find in 
the oldest Hindu laws can be accounted for without any 
reference to it. 


§ 61. What then is the actual evidence upon the subject? 
The earliest indication of polyandry of which I am aware, 
is to be found in a hymn in the Rig-Veda, which is 
addressed to the two Asvins. “ Asvins, your admirable 
horses bore the car which you have harnessed first to the 
goal for the sake of honour; and the damsel who was the 
prize came through affection to you, and acknowledged 
your husbandship, saying, you are my lords” (0). This 
evidently points to the practice of Svayamvara, when a 


(n) Bee Teulon, La Mére,7. ‘* Sousles conquerants Aryas et Sémites a’étend 
souvent, suivant l’heureuse expression de M. d’Kckstein, un humus sctentifique. 
Sous cette couche d’étres humains, d’autres races ont vécu, obéissant a des lois 

ui, sielles n’ont été générales, ont régné du moins sur d’immenses étendues. 

eurs Civilisations reposaient sur le droit dela mére, &c.’’ See alao Teulon, 62, 
68. ‘‘ Partout, ob les Aryas se sont établis, ils ont introd uitavec eux la famille 
gouvernée par le pére.’”’ 


(0) Cited Wheeler, Hist. of India, ii, 502, 
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maiden of high rank used to offer herself as the prize to 
the conqueror in a contest of skill, and in this instance 
became the wife of several suitors at once. It is exactly 
in conformity with the well-known case of Draupadi, who, 
as the Mahabharata relates, was won at an archery match 
by the eldest of the five Pandava princes, and then became 
the wife of all. As far as I know, this is the only definite 
instance in which an Aryan woman is recorded to have 
become the legal permanent wife of several men. Un- 
doubtedly, as Professor Max Miiller remarks (p) the epic 
tradition must have been very strong to compel the authors 
to record a proceeding so violently opposed to Brahmanical 
law. Yet the very description of the transaction represents 
it as one which was opposed to public opinion, and which was 
rather justified by very remote tradition than by existing 
practice. I take the account of it given by Mr. McLennan 
(q). ‘The father of Draupadi is represented by the 
compilers of the epic as shocked at the proposal of the 
princes to marry his daughter. ‘ You who know the law,’ 
he is made to say, ‘must not commit an unlawful act which 
is contrary to usage and the Vedas.’ The reply is, ‘The 
law, O King, is subtle. We do not know its way. We 
follow the path which has been trodden by our ancestors 
in succession.” One of the princes then pleads precedent. 
‘In an old tradition it is recorded that Iatila, of the family 
of Gotama, that most excellent of moral women, dwelt 
with seven saints; and that Varski, the daughter of a 
Muni, cohabited with ten brothers, all of them called 
Prachetas, whose souls had been purified with penance.’ ” 
Now, upon this statement the alleged ancestral usage 
appears really to have been non-existent. The only specific 
instances that could be adduced were certainly not cases 
of marriage. They were instances of special indulgence 
allowed to Rishis, who had passed out of the order of married 
men, and whose greatness of spiritual merit made it impossi- 
ble for them to commit sin (r). It is also to be remembered 





(p) A. 8. Lit. 46. ) Fort. Rev., Muy 1877, 698. 
(r) See Apastamba, ii. vi. 18, Pen a0, and post, § § 62. 


Draupadi, 
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that the Pandava princes were Kshatriyas, to whom greater 
license was allowed in their dealings with the sex, and for 
whom the loosest forms of marriage were sanctioned (8). 
If polyandrous practices existed among the aborigines 
whom they conquered, these would naturally be imitated 
by them. Just as the English knights who settled beyond 
the Pale became Hibernis Hiberniores. On the other hand, 
in a passage of the Ramayana (t), where the Rakshasa 
meets Rama and his brother wandering with Sita, the wife 
of the former, the giant accosts them in language of much 
moral indignation, saying, ‘‘ Oh little dwarfs, why do you 
come with your wife into the forest of Dandaka, clad in the 
habit of devotees, and armed with arrows, bow and scimitar? 
Why do you two devotees remain with one woman? Why 
are you, oh profligate wretches, corrupting the devout 
sages?’ The giant‘seems to have looked upon polyandry 
with the same abhorrence as Draupadi’s father. 


§ 62. Other passages of the Mahabharata are referred 
to, which seem rather to evidence the greatest grossness, 
and want of chastity, in the relations between the sexes, 
than anything like polyandry. It is said that “‘ women 
were formerly unconfined, and roamed about at their 
pleasure independent. Though in their youthful innocence 
they abandoned their husbands, they were guilty of no 
offence ; for such was the rule in early times. This ancient 
custom is even now the law for creatures born as brutes, 
which are free from lust and anger. ‘I'his custom is sup- 
ported by authority, and is observed by great Rishis, and 
it is still practised among the northern Kurus.” Dr. Muir 
goes on to add, ‘‘ A stop was, however, put to the practice 
by Svetaketu, whose indignation was on one occasion 
aroused by a Brahman taking his mother by the hand, and 
inviting her to go away with him, although his father, in 





(s) Manu, iii. § 26. 
(t) Cited Wheeler, Hist. India, ii. 241. Mr. V.N. Mandlik (p. 897) says that 


the original passage contains nothing to show that the giant accused the 
brothers of having a joint wife. 
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whose presence this occurred, informed him that there was 
no reason for his displeasure, as the custom was one which 
had prevailed from time immemorial. But Svetaketu could 
not tolerate the practice ; and introduced the existing rule. 
A wife and a husband indulging in promiscuous intercourse 
were thenceforward guilty of sin” (wu). So the Gandhara 
Brahmans of the Punjab are said “to corrupt their own 
sisters and daughters-in-law, and to offer their wives to 
others, hiring and selling them like commodities for money. 
Their women, being thus given up to strangers, are conse- 
quently shameless ;”’ as might have been expected (v). In 
exactly the same way, the Koravers of Southern India, who 
are not polyandrous, sell and mortgage their wives and 
daughters when they are in want of money (w). Of course, 
delicacy, or chastity, must be utterly unknown in such a 
state of society. But these very texts seem to show that 
each wife was appropriated to a single husband, though he 
was willing to allow her the greatest freedom of action (a). 


§ 638. When we come to the law writers it is quite certain 
that a woman could never have more than one husband at 
atime. But we also find that sonship and marriage seem 
to stand in no relation to each other. A man’s son need 
not have been begotten by his father, nor need he have been 
produced by his father’s wife. How is such a state of the 
family, which appears to set genealogy at defiance, recon- 
cilable with a system of property which is based upon the 
strictest ascertainment of pedigree? I believe the answer 
is simply this—that a son was always assigned in law to 
the male who was the legal owner of the mother. Further, 





(wu) Muir, A. S. T. ii, 418 (2nd ed.) The first passage is cited by Mr. McLen- 
nan, p. 173, n., from the lst ed., ii 886. See also other passages from the Muha. 
bharata, cited 2 Dig. 392—394. 

(v) Muir, A. S. T. ii. 482, 483. 

(w) Madras Census Report, 167. 

(w) Mr. V.N Mandlik says of the passages cited from Dr. Muir ‘‘ To me the 
whole chapter shows that the Northern kurus were then what the Nairs in 
Malubar are now; so that a man did not know his own father.”? But he admits 
that these and similar passages ‘‘ point to times anterior to the compilation of 
the Vedas. For even in the earliest Veda marriage appears to have become @ 
well established institution,’’ pp. 895—397, 
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that the filial relation was itself capable of being assigned 
over by the person to whom the son was subject, or by the 
son himself if emancipated. If I am right in this view, the 
theory that the levirate is invariably a survival of poly- 
andry will fall to the ground. ‘ 


§ 64. ‘lhe various sorts of sons recognized by the early 
writers were the following. The legitimate son (aurasa), 
the son of an appointed daughter (putrika putra), the son 
begotten on the wife (kshetraja), the son born secretly 
(gudhaja), the damsel’s son (kanina), the son taken with 
the bride (sahodha), the son of a twice married woman 
(paunarbhava), the son by a Sudra woman (nishada), or by 
a concubine (parasava), the adopted son (dattaka), the son 
made (kritrima), the son bought (kritaka), the son cast off 
(apaviddha), and tke son self-given (svayamdattaka) (y). 
Of these it will be at once seen that the five last never could 
be the actual sons of their father, and of the other nine 
only the first and the last two need be. Of the remaining 
seven, some necessarily, and others probably, were not be- 
gotten by him at all. Further, many of these were not 
even the offspring of his wife. The problem for solution is, 
how they came to be considered as his sons? To answer 
this, we must enquire into the Hindu idea of paternity. 


§ 65. In modern times children are a luxury to the rich, 
an encumbrance to the poor. In early ages female offspring 
stood in the same position, but male issue was passionately 
prized. The very existence of a tribe, surrounded by ene- 
mies, would depend upon the continual multiplication of its 
males. The sonless father would find himself without pro- 
tection or support in sickness or old age, and would see his 
land passing into other hands, when he became unable to 


(y) Baudhayana, xvii. 2, § 10—24; Gautama, xxviii. § 82, 83; Vasishtha, xvii. 
§ 9—22; Vishnu, xv. § 1-27; Narada, xiii. § 17—20, 45—47; Mann, ix. § 127 
—140, 158—184; Devala, 8 Dig, 153; Yuma, tb. 154; Yajnavalkya, ii. § 128—~ 
182; Mit., i.11. Apastamba stands alone among the earlier writers in only 
recognising the legitimate son, ii. vi. 18, § 1—11. 

The annexed table shows the order in which the different sons are placed 
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cultivate it. The necessity for male offspring extended in 
the case of the Aryan even beyond this world. His hap- 


by the various authors. 
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piness in the next depended upon his having a continuous 
line of male descendants, whose duty it would be to make 
the periodical offerings for the repose of his soul. Hence 
the works of the Sanskrit sages state it to be the first duty 
of man to become the possessor of male offspring, and 
imprecate curses upon those who die without a son (2). 
Where a son was so indispensable, we might expect that 
every contrivance would be exhausted to procure one. 
What has been already said about the relations between 
the sexes in early times would make it certain that neither 
delicacy, nor sentiment, would stand in the way. 


§ 66. A frequent subject for discussion in Manu is as to 
the property in a child. He says: “They consider the 
male issue of a woman as the son of the lord: but on the 
subject of that lord, a difference of opinion is mentioned in 
the Veda; some giving that name to the real procreator of 
the child, and others applying it to the married possessor 
of the woman.” He argues the point on the analogy of 
seed sown by a stranger on the land of another, or of flocks 
impregnated by a strange male. He sums up by declar- 
ing: “ Thus men who have no marital property in women, 
but sow in the fields owned by others, may raise up fruit to 
the husbands, but the procreator can have no advantage 
from it. Unless there be a special agreement between the 
owners of the land and of the seed, the fruit belongs clearly 
to the landowner, for the receptacle is more important 
than the seed. But the owners of the seed and of the soil 
may be considered in this world as joint owners of the crop, 
which they agree by special compact, in consideration of 
the seed, to divide between them” (a). The conflicting 
opinions referred to by Manu are probably the texts men- 
tioned by the early Sutra writers (b). In one of these 


Pi ae , xvii. §1—5; Vish., xv. § 48—46; Manu, vi § 86, 87, ix. § 45; 


ay Manu, i ix. § 32—44, 48,—55, 181; x. § 70; Nar., xii. § 56—60. Viramit., 
4 

P by: Apnast., ii. vi. 18, § 6,7, und note; Baudh., ii. 2, § 25 ; Vasish., xvii. § 6, 7. 
Gautama, xviii. § 11, 
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passages quoted from the Vedas, a husband is reported as 
announcing, with considerable naiveté, that he will not any 
longer allow his wives to be approached by other men, 
since he has received an opinion “ that a son belongs to him 
who begot him in the world of Yama.”’ In this world, it is 
to be observed, there seems to be no doubt entertained that 
the son begotten by others on his wife would be his own. 


§ 67. It was upon this principle—viz., that a son, by 
whomsoever begotten, was the property of the husband of 
the mother—that the kshetraja, or son begotten upon a wife, 
ranked so high in the list of subsidiary sons. ‘The Mahab- 
harata and Vishnu Purana relate how king Saudasa, being 
childless, induced Vasishtha to beget for him a son upon his 
wife Damayanti. So king Kalinga is represented as request- 
ing the old Rishi Dirghatamas to beget offspring for him ; 
and Pandu, when he became a Sunnyasi, accepted, as his 
own, sons begotten upon his wife by strangers. The same 
passage of the Mahabharata which relates how Svetaketu 
put an end to promiscuous intercourse on the part of hus- 
bands and wives, also states that a wife, when appointed 
by her husband to raise up seed to him by connection with 
another man, is guilty of sin if she refuses (c). And so the 
law-books expressly sanction the begetting of offspring by 
another on the wife of a man who was impotent, or dis- 
ordered in mind, or incurably diseased; and the son so 
begotten belonged to the incapacitated husband (d). No 
rule is laid down that the person employed to beget offspring 
during the husband’s life should be a near relation, or any 
relation (e). In fact, in the instances just mentioned, the 
procreator, who was called in aid, was not only not of the 
same family, but was not even of the same caste, the owner 


(c) Muir. A. S. T. i. 418, 419; Wilson, Works, v. 810; M. Miller, A, 8, 
Lit. 56; 8 Dig. 282. 

(d) Baudh , ii. 2, § 12; Mann, ix. § 162, 167, 208. § 162 shows that a man 
might have a son begotten by prvcuration, and also a son begotten by himself, 

(e) Apastamba, who is strongly opposed to the Néyoga, says (ii. x. 27 § 2) 
that a husband shall not make over his wife, who occupies the position of a gen- 
tilis, to others than to his genttlis in order to cause children to be begotten for 
himself. It. is eae that this refers to an authority to beget after the hus- 
band’s death. I[f not, it is merely a restriction on tho old usage. 
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of the wife being a Kshatriya, and his assistant being 
Brahman. 


§ 68. The begetting of offspring upon the widow of a 
man who had left no issue is, of course, merely an extension 
of the practice just discussed (f). But there was this differ- 
ence between the two cases; that in the latter, for the first 
time, the element of fiction was introduced. Inthe former 
case, the husband became the father, not by any fiction of 
paternity, but by the simple fact that Je was the owner of 
the mother. But after his death the ownership had 
ceased ; unless, indeed, by another fiction, he was consider- 
ed as still surviving in her (g). Therefore, unless the 
husband had given express directions during his lifetime, 
the process to be adopted was to be as like as possible to 
an actual begetting: by him, or was to be such a substituted 
begetting as he would probably have sanctioned. Hence, 
such a connection was never permitted when the widow 
had issue already. Nor was it to be continued further 
than was necesary for the purpose of conception. Nor 
was it allowable to procreate more than one son, though at 
one time it was thought that a second might lawfully be 
produced (h). Nor was the widow allowed to consort with 
any one she pleased, or to do so at all merely of her own 
free will. The procreator was to be the brother of the 
deceased if possible, or, if he was not attainable, a near 
sapinda (1). This was either to enhance the fiction of 
paternity ; or, perhaps, still further to exclude any personal 
feeling on the part of the widow. Further, some authorisa- 
tion was necessary, though it is not very clearly stated by 


(f) This alone is the levirate referred to by Mr. McLennan. see Fort. Rev., 
May, 1877. The general usage of begetting a son upon the wife of another on 
his behalf was known by the term Niyoga, (that ie, order or commissiun) of 
which the levirate was only a special instance. 

(9) Manu, ix, §45; Vrihaspati, 3 Dig. 458. 

(h) Manu, ix. § 58—68, 148, 147; Narada, xii. § 62, 80—88 ; Yama, 2 Dig. 468, 

(4) Gautama, xviii. § 4—7, xxviil. § 28; Manu, ix. § 59; Narada, xii. § 80—88 ; 
Yajnavalkya, ii. §128. Manu, permits either a brother or another. Yajnavalkya, 
either a relative or another. Kulluka Bhatta in his gloss adds the word eapinda 
as limiting the vague word another, 
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whom it was to be given. Ina legend mentioned in the 
Mahabharata, Vyasa begets children on both the widows 
of his brother, at the request of Satyavat, the mother of 
the deceased (k). Gautama asserts that the widow must 
obtain the permission of her Gurus. Narada speaks of 
the authorisation as being given to the widow by her 
Spiritual parents, or by her relations. Manu merely speaks 
of her being authorised, to which Kulluka Bhatta adds by 
the husband or spiritual guide. Yajnavalkya refers to the 
authority of the latter (J). It is quite plain that even the 
brother could not perform the act without some external 
authority. 


§ 69. If I am right in this view, it is evident that the 
levirate, as practised among the Aryan Hindus, was not a 
survival of polyandry. The levir did not take his brother’s 
widow as his wife. He simply did for his brother, or other 
near relation, when deceased, what the latter might have 
authorised him, or any other person, to do during his life- 
time. And this, of course, explains why the issue so raised 
belonged to the deceased and not to the begetter. If it 
were arelic of polyandry, the issue would belong to the 
surviving polyandrous husband, and the wife would pass 
over to him as his wife. Such a course would have been 
natural enough evén among Hindus, and, as we shall see 
presently, the practice actually existed (m). But itis some- 
thing completely different from the Hindu Niyoga. And 
the same explanation which accounts for the origin of the 
levirate accounts, also, for its extinction. As soon as any 
idea of mutual fidelity, sentiment, or delicacy, arose as an 
element in the marriage union, the notion of allowing issue 
to be begotten on a wife would become most repulsive. 
And as that practice died away, the usage of authorising 
it in regard to a widow would naturally die away also, 
though it might continue longer in the latter case than in 


(k) Ind. Wisd. 376. 
3 @ Gautama, xviii. § 5; Narada, xii. § 80—87 ; Manu, ix. § 58; Yujnavalkya, 
“(m) Post, § 70. 
10 
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the former. We can see that a considerable amount of 
refinement in the relations between man and wife had 
already sprung up at the date of our compilation of Manu 
(x); and we can understand how it came about, that texts 
were interpolated forbidding a practice which the preceding 
texts had sanctioned and regulated (0). The Niyoga would 
also become unpopular, as partition became more common. 
So long as the family remained undivided, the afterborn 
son would be merely an additional mouth to feed, accom- 
panied by a pair of hands to work, and he would take upon 
himself the entire duty of performing the recurring cere- 
monies to his quasi-father. But as soon as the practice of 
division sprang up, he would be entitled to claim a share, 
and to stand generally in his parent’s place. At one time, 
too, it appears that the widow had a right to manage the 
property of her decéased husband on his behalf (p). Natu- 
rally the relations would cease to authorise an act which 
tended to defeat their own rights. 


§ 70. The actual marriage of a widow with the brother 
of her deceased husband is, of course, something quite 
different from the levirate. This was sanctioned by Manu 
in the single case of a girl who had been left a virgin 
widow (q). The practice still exists in many parts of India. 
It has been found among the Ideiyars, a pastoral race of 
Southern India; in Orissa, among the Jat families of the 
Punjab, both Brahman and Rajputs; and among some of 
the Rajput class of Central India. In the Punjab such 
marriages are considered of an inferior class, and do not 
give the issue full right of inheritance (r). Such marriages 
may in some cases be a relic of polyandry, but they seem 
to me capable of a much simpler explanation. There is 
nothing in the usage of itself unnatural and revolting. The 


(n) Mann, iii. § 45, 55—62, ix. § 101—105. 
(o) Mann, ix 64—68. 
(p) Manu, ix. 4 a0. 146, 190. 
(q) Manu, ix. § 60, 70. ; . 
(r) Madras Census Rep. 149; Punjab Cust. 94; Lyall, Fort. Rev., Jan. 1877 
103; Sarvadhikari, 528, n. 
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marriage of a woman with two brothers successively is 
merely the converse of the marriage of a man with two 
sisters successively, a sort of union which, though illegal, 
is by no means uncommon in Great Britain, and which is 
absolutely legal in several of our colonies. Marriage with 
a deceased wife’s sister is believed to be very common 
among the lower orders, from the simple fact that a sister- 
in-law very frequently becomes a permanent member of the 
family during the life of the sister, and continues in it after 
her death. She naturally takes the place of her sister as 
mother and wife. Exactly the same facts would lead to 
the converse result in a Hindu undivided family. On the 
death of the husband the widow would continue to reside 
in the same house with her brother-in-law. He would take 
possession of all the effects of his deceased brother, not as 
heir, but as manager of the family corporation by virtue of 
seniority (s). Ata time when women were regarded merely 
as chattels (t), the wives of the deceased would naturally 
pass over to the manager, who was bound to support them. 
To take the illustration from Scandinavian history cited by 
Mr. McLennan : “ Now Bork sets up his abode with Mor- 
dissa, and takes his brother’s widow to wife with his 
brother’s goods ; that was the rule in those days, and wives 
were heritage like other things.” The only difference is, 
that the Hindu Mordissa would have been living all along 
in the house with the Hindu Bork, and that on the death 
of her husband the latter would have become her natural 
protector and legal guardian. The transition to husband 
is 80 natural that it is strange it did not more universally 
take place. 

(s) Among some tribes of the Punjub the custom is that the widow should 
marry not her husband’s elder brother but his younger brother. Punjab Cus. 
tomary Law, II. 94. 

(t) ‘The prohibition against dividing women at a partition (Manu, ix. § 219; 
Gautama, xxviii. § 45) seems to point to a time when they had been looked upon 
merely as a part of the family property. Perhaps those curious texts which 
utate the Viability of a man who had taken the wife, or widow, of another to pay 
his debts, may be founded on the same principle (1 Dig. 821—828, 2 Dig. 476; 
Rerada, iii. § 21-26; V. Muy, v. 4, § 16, 17; Hacer i. 680; post, § 802.) 

ccordingly Narada says (iii. § 28, 24), ‘‘In all the four classes, wives and 


goods go together ; he who takes a man’s wives takes his property also.” ‘‘ The 
wife is considered as the dead man’s property.” 
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§ 71. The same principle, viz., that the son belongs to the 
owner of the mother, can be shown with greater ease in the 
other cases. The secretly born son is described by Vishnu 
as follows: “ The son who is secretly born in the house is 
the sixth. He belongs to him on whose bed he was born”’ (u). 
Manu is to the same effect, and the gloss of Kulluka Bhatta 
shows that the mother is supposed to be a married woman, 
whose husband’s absence makes it certain that he was not 
the father. Yet the child belongs to him (v). In the case 
of the son of a damsel (Kanina) born in her father’s house, 
if she marries, the son belongs to the husband, and inherits 
to him. If she does not marry, he belongs to, and is the 
heir of, her father, under whose dominion she remains (w). 
So, “if a pregnant young woman marry, whether her 
pregnancy be known or unknown, the male child in her 
womb belongs to the bridegroom, and is called a son received 
with his bride” (Sahodha) (#). As regards the sons of 
twice married women (paunarbhava) and of disloyal wives, 
Narada lays down the samerule. “Their offspring belongs 
to the begetter, if they have come under his dominion, in 
consideration of a price he had paid to the husband. But 
the children of one who has not been sold belong to her 
husband ” (y). Of course the children of a woman who had 
actually been married to a second husband would, a forttort, 
have belonged to him (z). 


§ 72. The same considerations seem to govern the case of 
a child by a concubine, who is classed by some writers with 
the child by a Sudra (a). The union of a man of the higher 
classes with a Sudra was, in the later law, though not 





(u) Vishnu, xv.§18,14 = 

(v) Manu, ix. § 170. Viramit., ii. 2, § 5. aa 

(w) Vishnu, xv. § 10—12; Vasishtha, xvii. § 14; Narada, xiii. § 17,18. The 
Viramitrodaya, p. 118, says that the child belongs to the father of the woman 
or husband, according na she was affianced or not at the time of birth. This is 
also the view taken by Nanda Pandita in the Vaijayanti. Jolly, § 152. 

(@) Manu, ix. § 173; Vishnu, xv. § 16~—17; Nurada, xili. § 17. 

(y) Narada, xi. § 55, For the definition of a “ paunarbhava,” see Vishnu, 
xv. §7—9; Manu, ix. §175; Narada, xii. § 46—49; Vasishtha, xvii. § 13, 

(z) Katyayana, 8 Dig. 286. 

(a) See Baudhayana, ii. 2, § 21, 22; Vishnu, xv. § 27, note. 
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originally, looked upon as so odious, that the son was only 
entitled to maintenance, and not to inheritance (b). And 
the position of a son born to him by a concubine was no 
better (c). But the son of a Sudra by a concubine was 
always entitled to inherit under certain events. The dis- 
tinction, however, seems to have been taken, that in order 
to do so, he must have been begotten upon a woman who 
was under the absolute control of the begetter. Manu 
speaks of the son begotten by a man of the servile class 
‘on his female slave, or on the female slave of his male 
slave” (d). And so Narada says, “there is no issue if a 
man has had intercourse with a woman in the house of 
another man; and it is termed fornication by the learned 
if a woman has intercourse with a man in the house of 
a stranger’ (e). Obviously, because in the latter case the 
woman is not under his dominion. Her issue would belong 
to the person who was her owner. 


§ 73. The case of the son of the appointed daughter is a 
little more complicated, but appears to me to be explicable 
in the same way.. She was lawfully married to her hus- 
band. Yet her son became the son of her father, if he had 
no male issue ; and he became so, not only by agreement 
with her husband, but by a mere act of intention on the 
part of her father, without any consent asked for or obtained. 
Hence a man was warned not to marry a girl without 
brothers, lest her father should take her first son as his 
own (f). Now Vasishtha quotes a text of the Vedas as 
showing that “ the girl who has no brother comes back to 
the males of her own family, to her father and the rest. 
Returning she becomes their son” (g). In her case, there- 
fore, the father seems to have retained his dominion over 





b) Cf. Manu, iii. § 18—19, ix. §145—-155, 178 ; Gautama, xxviii. §39 ; Devala, 
8 Bie. 185, and Be authorities cited 8 Dig. 115—183 ; Yajnavalkya, ii. § 185. 
(c) Mitakehara, i. 12, § 8. 
(dq) Manu, ix. §179. 
(6) Narada, xii. § 61. = 
Gautama, xxviii. §19, 20; Manu, iii. § 11. 
(9) Vasishtha, xvii. § 12, 
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her, to the extent of being able to appropriate her son if 
he wished it (h). The same result of course followed, where 
the marriage took place with an express agreement that 
this dominion should be reserved (). 


. A custom precisely similar to that of the son of an 
appointed daughter still exists among the Nambudri Brah- 
mans of the Malabar Coast in Madras. They are believed 
to have emigrated from Eastern India about 1200 or 1500 
years ago, bearing with them a system of Hindu law of an 
archaic character, more nearly representing that of the 
Sutra writers than the later form to be found in the Mitak- 
shara (k). Where a Nambudri has no male issue, he may 
give his daughter in Sarvasvadhanam marriage. The 
result of such a marriage is that if a son is born, he 
inherits to, and is for all purposes the son of, his father-in- 
law. If there is no male issue, or on failure of such issue, 
the property of the wife’s family does not belong to the 
husband, but reverts to the family of the father-in-law (1). 


§ 74. The remaining sons are all adopted sons, and 
avowedly the original property of their natural parents. 
Their case will be separately treated in the next chapter. 
The only matter of remark bearing on the present enquiry 
is this ; that in two of the cases, viz., the son given (dattaka) 
and the son bought (kritaka), the boy was a minor, and 
the right in him was given over by those who had dominion 
over him, and could be given over by no one else (§ 119). 
In the case of the son made (kritrima), the youth was of 
full age, and therefore able to dispose of himself; and 
in the case of the son self-given (svayamdatiaka) or cast off 
(apaviddha) he had been abandoned, or ill-treated by his 


_. In Russia, a father retains his dominion over his daughter after marringe, 
and may claim her services at his own home if they are required iu case of ill- 
ness, or by the death of his wife. See an article on Marriage Customs, in the 
Pall Mall Budget, xix. 249, one of a series on The Russians of to-day. 

(¢) Baudhayana, ii. 2, § 11. 

(k) Vasudevan v. Secretary of State, 11 Mad. 187, 160. 

(l) 11 Mad, 158, 162. Kumaran v. Narayanan, 9 Mad. 260, 
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parents, or had lost them. Their dominion had accordingly 
come to an end (m). 


§ 75. All of these sons, except the legitimate and the 
adopted, are long since obsolete (n). Possibly traces of the 
old usage may still linger on in remote districts. Jagan- 
natha says that in Orissa it is still the practice with some 
people to raise up issue on the wife of a brother, but his 
own opinion is strongly expressed against the legality of 
such a proceeding. Mr. Colebrooke states that, in his time, 
the practice of appointing brothers to raise up male issue 
to deceased, impotent, or even absent brothers, still pre- 
vailed in Orissa. Mr. Rajkumar Sarvadhikari says in 
reference to this stutement,— From all the enquiries we 
have made on the subject, it appears that the practice is 
highly reprobated among the higher classes in Orissa, and 
if it exists among the lower classes at all, it exists in such 
a form that it is of no importance whatever from a juridi- 
cal point of view.” He adds, that among some of the rich 
and noble classes in Orissa, the practice of Niyoga has pro- 
bably assumed the modernised form of marriage with an 
elder brother’s widow (0). The same reason which caused 
the Kshetraja son to fall into disrepute, necessarily led 
to the disappearance of several of the others also. The 
increasing strictness of the marriage tie made a husband 
refuse to recognize as his son any issue which was not 
begotten upon his own wife by himself, or at all events 
might not be supposed to have been so begotten. This 
would eliminate from the list of sons the Kanina, the Gud- 
haja, and the Sahodha, unless, in the latter case, the son 


(m) Baudhayana, ii. 2, § 18, 14, 16,19, 21; Vasishtha, xvii. §17—20; Vishnu, 
xv. § 18—26; Manu, ix. : 168, 169, 174,177; post,§ 94 Similarly in Rome 
there were two sorts of adoption ; adoptio, properly so called of a child who was 
under the dominion of another, and adrogatio, of a person who was sut jurts. 

(n) Vrihaspati, 8 Dig. 271; Aditya, Purana, ib. 272, 288; Apararka, cited. 
Sarvadhikari, 612; V. May, iv, 4, § 46; Datraka Mimamaa, i. § 64; Smriti Chan- 
drika, x.§5; D. Ch. i.9; 2 Bor. 456; post, § 94. The mention of them in 
works so late asthe Daya Bhaga cannot be tuken as any evidence that they 
were atill recognized at that time. See ante, § 15. Sarvadhikari, 519, 

(0) 8 Dig. 288, 289, 276, note. Sarvadhikari, 628, 
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conceived before marriage was born after marriage (p). 
When a second marriage came to be forbidden (§ 88), the 
Paunarbhava would follow the same fate (q). The practice 
of appointing a daughter would also fall into disuse, since 
so long as it lasted there would be a difficulty in finding a 
husband for a girl who had no brothers. It was probably 
at this period that the son of a daughter not appointed 
came to take the high rank which he at present occupies, 
iu the list of heirs (r). Among the Nambudris in Malabar, 
the son of the appointed daughter is still recognised as heir 
to his maternal grandfather, where the marriage of the 
daughter has taken place according to the form known as 
Sarvasvadhanam ; the formula used being, “I give unto 
thee this virgin, oho has no brother decked ilies jewels ; 
the son who may be born of her shall be my son” (s). In 
one case the Judicial Committee intimated a doubt whether 
such a son might not even now be lawfully created in the 
orthodox parts of India (¢). It is improbable, however, 
that this doubt will be found to have any substantial foun- 
dation. The cessation of marriage between persons of 
different classes (§ 84) would similarly put an end to the 
Nishada. The five sorts of adopted sons would alone re- 
main. These are reserved for future discussion (§ 93). 


§ 76. The above statements will show that in the view of 
early Hindu law, sonship was not by any means founded on 
marriage. A consideration of the marriage law itself will 
show that in ancient times it meant something very different 
from what it does at present. Hight forms of marriage 
are described by Manu, and in less detail by Narada and 


A Ae See ao Gee pa eenay v. Lekkamani, 1 J. A. 288, 298, 8. CO. 14 B. 
uth 

(q) The Sudder Court of Bengal, however, admitted that by local usage such 

ason might inherit. Inthe particularinstunce, that of the Nagur Brahmans of 

Benares, the cuetom was negutived, Mohun Singh v. Chuman Rai, 18. D. A 


(r) See post, § 488. 
(s) Kumaran Vv. Narayan, 9 Mad 26 


(t) Thakur Jeebnath Singh v. Court ‘f Wards, 21. A. 168; 28 Suth, P. C, 
409. 8.0, 15 B. 1. B. 190. 
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Yajnavalkya (u). ‘The ceremony of Brahma, of the Devas, 
of the Rishis, of the Prajapatis, of the Asuras, of the 
Gandharvas, and of the Rakshasas ; the eighth, and basest, 
is that of the Pisachas. The gift of a daughter, clothed 
only with a single robe, to a man learned in the Veda, whom 
her father voluntarily invites, and respectfully receives, 
is the nuptial rite called Brahma. The rite which sages 
call Daiva, is the gift of a daughter, whom her father has 
decked in gay attire, when the sacrifice is already begun, 
to the officiating priest, who performs that act of religion. 
When the father gives his daughter away, having received 
from the bridegroom one pair of kine, or two pairs, for 
uses prescribed by law, that marriage is termed Arsha. 
The nuptial rite called Prajapatya, is when the father gives 
away his daughter with due honour, saying distinctly, 
‘ May both of you perform together your civil and religious 
duties.’ When the bridegroom, having given as much 
wealth as he can afford to the father and paternal kinsmen, 
and to the damsel herself, takes her voluntarily as his 
bride, that marriage is named Asura. The reciprocal con- 
nection of a youth and a damsel with mutual desire, is the 
marriage denominated Gandharva, contracted for the pur- 
pose of amorous embraces, and proceeding from sensual 
inclination. The seizure of a maiden by force from her house, 
while she weeps and calls for assistance, after her kinsmen 
and friends have been slain in battle or wounded, and their 
houses broken open, is the marriage styled Rakshasa. 
When the lover secretly embraces the damsel, either sleeping 
or flushed with strong liquor, or disordered in her intellect, 
that sinful marriage, called Pisacha, is the eighth and the 
basest.” 


§ 77. It is obvious that these forms are founded upon Different stages 
different views of the marriage relation, that they belong ff ‘sw marked 
to different stages of society, and that their relative 


(u) Manu, iii. § 20—42 ; Narada, xii. 89—45 ; Yajnavalkyn, i. § 58—61 ; 
foe ii. 11 aud 12, and Vasishtha, i i. 28—36, omit the Prajapatya and bani 
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antiquity is exactly in the inverse ratio to the order in 
which they are mentioned. The last three point to a time 
when the rights of parents over their daughters were 
unknown or disregarded, and when men procured for them- 
selves women (they can hardly yet be called wives) by 
force, fraud, or enticement. But even these three show 
variations of barbarism. The Pisacha form is more like 
the sudden lust of the ourang-outang than anything 
human. The first dawning of the conjugal idea cannot 
have arisen, when the name of marriage could be given 
to a connection, which it would be an exaggeration to 
describe as temporary. The Rakshasa form is simply 
the marriage by capture, the existence of which, coupled 
with the practice of exogamy, Mr. McLennan has tracked 
eut in the most remote ages and regions. It is at the 
present day practised among the Meenas, a robber tribe 
of central India, and among the Gonds of Berar, not as a 
symbol but a matter of real earnest; as real as any other 
form of robbery (v). The connection between the Rakshasa 
and the Gandharva formsis evidenced by the fact that both 
were considered lawful for the warrior tribe (w). The latter 
is an advance beyond the former in this respect, that it 
assumes a state of society in which a friendly, though 
perhaps stealthy, intercourse was possible between man and 
woman before their union, and in which the inclinations of 
the female were consulted. Both forms admitted of a 
permanent connection, though there is certainly nothing in 
the definition to show that permanence was a necessary 
element in either transaction. The remaining forms of 
marriage all agree in this, that the dominion of the parents 
over the daughter was fully recognized, and that the 
essence of the marriage consisted in a formal transfer of 
this dominion to the husband. 


§ 78. The Asura form, or marriage by purchase, which 


_ | Lyall, Asiatic Studies, 168. V.N. Mandlik, 441. As to survivals of this 
practice in the Punjab, see Punjab Customary Law, ii. 91. 
(w) Mann, iii. § 26. 
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the Sanskrit writers so much contemn (a), was probably the 
next in order of antiquity to those already mentioned. 
When it became impossible, or inconvenient, to obtain 
wives by robbery or stealth, and when it was still necessary 
to obtain them from another tribe (y), the only other mode 
would be to obtain them by purchase. And, of course, the 
same system would survive even when marriage was per- 
mitted within the tribe, though not within the family, if an 
unmarried girl was a valuable commodity in the hands of 
her own family, either as a servant, while she remained 
unmarried, or as a possible wife, where the balance of the 
sexes rendered it difficult to obtain wives. As delicacy 
increased in the relation between the sexes, marriage by 
sale would fall into disrepute from its resemblance to pro- 
stitution (z).. Hence Manu says: “Let no father, who 
knows the law, receive a gratuity however small for giving 
his daughter in marriage, since the man who through 
avarice takes a gratuity for that purpose is a seller of his 
offspring” (a). The Arsha form, which is one of the 
approved forms, appears to be simply a survival from the 
Asura, the substantial price paid for the girl having 
dwindled down to a gift of slight, or nominal, value (0). 
Another mode of preserving the symbol of sale while reject- 
ing the reality, appears to have been the receipt of a gift 
of real value, such as a chariot and a hundred cows, which 
was immediately returned to the giver, much in the same 
way as our Indian officials touch a valuable nuzzur, which 
is at once removed by the servants of the donor. This 
arrangement is said by Apastamba to have been prescribed 
by the Vedas “in order to fulfil the law,’’—that is, appar- 
ently, the ancient law, by which the binding form of mar- 
riage was a sale (c). The ultimate compromise, however, 
appears to have been that the present given by the suitor 


ie Manu, iii. § 41. 
(y) See as to this necessity, post, § 82. 
(s) See Teulon, 12, Tusco more tute tibt dotem queerts corpore. 
) Mac, iii. § 5. ih 98, 1 Bea cee 
anu, iii. ajnav 
ieee ta nite if vi. 13, § 12° See Mayr, 155, who compares the Roman 
oemption” mand the German ‘‘ Fraukauf.’ 
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was received by the parents for the benefit of the bride 
and became her dowry. Manu says: “ When money or 
goods are given to damsels, whose kinsmen receive them 
not for their own use, it is no sale; it is merely a token of 
courtesy and affection to the brides” (d). This gift, which 
was called her fee (culka), passed in a peculiar course of 
devolution to the woman’s own brothers; that is, back 
again into her original family, instead of to her own female 
heirs. One rendering of the text of Gautama which regulates 
this succession, even allowed the fee to go to her brothers 
during her life. In either view, it was evidently considered 
to be something over which her family had special rights. 
If they abandoned the possession, they retained the rever- 
sion (e). This was probably the reason that where a girl, 
who had been allowed to pass maturity, exercised her right 
of choosing a husband for herself, the bridegroom was not 
to give a nuptial present to her father, “ since he had lost 
his dominion over her, by detaining her at a time when she 
might have been a parent.” But, on the other hand, as 
the reversion was thus lost, she was not allowed to carry 
with her the ornaments she had received from her own 
family (f). Ifthe girl died before marriage, the gifts made 
by the bridegroom reverted to him, after deducting any 
expenses that might have been already incurred (9). 


§ 79. The essential difference between the three remain- 
ing forms, viz., the Brahma, Daiva and Prajapatya, and 
those just described, is this; that while on the one hand 
the girl is voluntarily handed over by her parents, they on 
the other hand receive no equivalent. The Daiva form is 
expressly stated to be appropriate to an officiating priest, 
that isa Brahman. Manu describes the bridegroom in the 
Brahma form as “a man learned in the Vedas,” therefore 


.-, Mann, iii. § 54 ; Mayr, 157. See acase held to be of this sort in Bombay. 
In the goods of Nathibai, 2Bom.9. Mr. McGahan mentions an exactly similar 
usage as prevailing among the Kirghiz, Campaigning on the Owus, 60, 

(e) Mayr, 170. 

(f) Manu, ix. § 90—93. 

(g) Yajnavalkya, ii, § 146; Mitakehara, ii. 11, § 80. 
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presumably a Brahman also. It is probable that these 
forms first arose in the case of Brahmans. When mixed 
marriages were allowed, the great reverence shown to the 
Brahman would naturally have led to his being accepted 
upon his own merits, without any payment. In time, the 
same practice would be adopted, even when he was marry- 
ing a girl of his own caste. When these forms came to be 
universally adopted by the Brahmans, they would be fol- 
lowed by the inferior classes also as a mark of respecta- 
bility. Just as a marriage in St. George’s, Hanover Square, 
is specially prized by persons who do not happen to have 
houses in that fashionable district. Prima facie one would 
imagine that a Brahma marriage, from its very definition, 
was inadmissible for a Sudra; and Manu certainly seems to 
contemplate only the last four as applicable to the case of 
the three lower classes (h). But theresis no doubt that the 
Brahma marriage has long since ceased to be the property 
of any class; and the Madras Sudder Court have held that, 
in the case of Sudras, the mere fact that the bride is given 
without the bestowal of any gift by the bridegroom, consti- 
tutes the marriage one of the Brahma form (¢). 


§ 80. Of these various forms of marriage all but two, the 
Brahma andthe Asura, are now obsolete. Manu treats the 
first four as the approved forms, and the latter four as dis- 
approved. He permits the Gandharva and the Rakshasa 
to a military man. Narada forbids the Rakshasa in all 
cases. Both absolutely forbid the Asura and the Pisacha (k). 
The existence of the disapproved forms, or some of 
them, at a period much later than Narada, is evidenced by 
the rules which provide a peculiar descent for the stridhana 
of a woman so married (/). Itis stated generally, that the 
Brahma is the only legal form at present, and probably this 
may be so among the higher classes, to whom the assertion 





(h) Mann, iii. § 22—26. 

(+) Stvarama v. Bagavan, Madras Dec. of 1859, 44. 
(k) Mann, ili, § 28, 24, 836—41; Narada, xii. § 45. 
(lt) Mitakshara, ii. 11, § 11. 
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is limited by Mr. Steel (m). But there is no doubt that the 
Asura is still practised ; and in Southern India, among the 
Sudras, it is a very common, if not the prevailing, form (n). 
Even there, however, and among Sudras, it has been held 
that the presumption will be against the assertion that a 
marriage is in a disapproved form, and that it must be proved 
by those who rely on it for any purpose. The same point 
has been decided by the High Court in Calcutta, as regards 
Bengal, and seems to have been assumed by the Judicial 
Committee in a case from Tirhoot (0). In acase in Western 
India, the Shastras stated that although Asura marriages 
were forbidden, it had nevertheless been the custom of 
the world for Brahmans and others to celebrate such 
marriages, and that no one had ever been expelled from 
caste for such an act (p). The validity of a Gandharva 
marriage between Kshatriyas appears to have been declar- 
ed by the Bengal Sudder Court in 1817, and to have been 
assumed both by the District and Sudder Court so late as 
1850 and 1858 (q). It seems to me, however, that this 
form belongs to a time when the notion of marriage involved 
no idea of permanence or exclusiveness. Its definition 
implies nothing more than fornication. It is difficult to see 
how such a connection could be treated at present as 
constituting a marriage, with the incidents and results of 
such a union. This view was unhesitatingly laid down by 





(m) Gibelin, i. 68; Colebrooke, Hesays, 142 (ed. of 1858) ; Steele, 159. V.N. 
Mandlik, 301. 

(n) 8 big. 605; 1 Stra. H. L. 48; Mayr, 155. I have often heard the same 
statement made, arguendo, in the Madras Courts by the late Mr. J. W. Bran. 
gon, a barrister of great local and professional experience, and thoroughly versed 
in the languages and customs of Southern India. The statement seemed to be 
accepted by the Bar and the Bench. Jagannatha quotes a text from Yajna- 
valkya, ar Oe that the Asura ceremony is peculiar to the mercantile and ser- 
vile classes, which is not to be found in Stenzler’s edition. It ought to come 
in after i. § 61. See 8 Dig. 604; In the goods of Nathibas, 2 Bom. 9. Bven be. 
tween Brahmans such a marriage has been held validin Madras. Viswanathan 
v. Saminathan, 18 Mad. 88. 

(o) Kaithi v. Kulladasi, Madras Dec. of 1860, 201; Judoonath v. Bussunt 
Coomar, 11 B. L. RB. 286, 288, 8. C., 19 Suth. 264; Mt. Thakoor v. Rai Baluk 
Ram, 11M. 1. A. 175, 8. C. 10 8uth. (P. C.) 8. 

‘ {p) Keshow Ras v. Naro, 2 Bor. 198, (215, 231] and see Nundlal v. Tapeedas, 
or. 18, (16, ‘ 

(g) Hujmu Ohul v. Ranee Bhadoorun, cited S. D. of 1846, 840; 8.0.7 B. 
8. b. 855, 8 Dig. 606; Jogendro Ded, v. Funendro Deb., 14 M. 1. A. 875. 
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the Allahabad High Court in a case between Rajputs, when 
the offspring of such a marriage claimed as, but was held 
not to be, legitimate (r). The Madras High Court considers 
that a Gandharva marriage would be legal, if celebrated with 
nuptial rites, of which the homum ceremony, or sacrifice by 
fire is an essential part (s). It is obvious that such a 
ceremonial proceeding is something very different from the 
unconventional arrangement described by Manu. No doubt 
the texts referred to in the Judgment of the High Court result 
from the attempt of later writers to reconcile a respect 


for ancient usages with the greater formality of modern 
society. 


§ 81. As regards the persons who are authorised to 
dispose of a girl, Narada says: “A father shall give his 
daughter in marriage himself, or a brother with the father’s 
consent, or a grandfather, maternal uncle, kinsmen, or re- 
latives. In default of all these, the mother, if she is 
qualified ; if she is not, the remoter relations should give a 
girl in marriage. If there be none of these, the girl shall 
apply to the king, and having obtained his permission to 
make her own choice, choose a husband for herself” (é). 
Where a father had abandoned his wife and daughter, the 
mother would be capable to give away her daughter (uw). 
But under no other circumstances would a marriage con- 
tract be binding without the father’s consent (v). And the 
maternal grandfather has a right of disposal superior to 
that of the stepmother (w). Where the natural guardian 
is @ female, she is not necessarily invested with exclusive 
authority in the matter, as is clear from the fact that the 
mother, who ranks next to the father as natural guardian, 
ranks low in the list of relations for the purpose of dispos- 

(r) Bhaoni v. Maharaj Singh, 8 All. 738. . 

(8) Brindavana v. Radhamani, 12 Mad. 72, per curiam, 18 M.1. A. 506. 

(t) Narada, xii., § 20—22; Yajnuvalkya, i. § 68. 

(w) Baee Rulyat v. Jeychund, Bellasis, 48,8. 0.1 Mor.(N.S )181. Khushal- 


chand v. Bat Mani, 1t Bom. 247, 
(v) Nundial v. Tapeedas, 1 Bor. 14, [16.] Nanabhat v. Janardhan, 12 
om. 


(w) Ram Bunsee v. Soobh Koonwaree, 7 Suth. 821; 8.0. 8 Wym. 219; 8, C. 
2 In, Jur. 198. 
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ing of her daughter in marriage («). But the High Court 
of Madras refused to allow a divided uncle to dispose of 
his niece in marriage without consulting her mother. They 
admitted that the text of Yajnavalkya (i. § 63) could not 
be limited to the case of a divided family, but they thought 
that the object of placing the male relations before the 
mother was merely to supply that protection and advice 
which the Hindu system considered to be necessary on 
account of the dependent condition of women. That 
dependence had now practically ceased to be enforced by 
the law. Where the mother was at once the guardian of 
the girl, and the legal possessor of the estate out of which 
the marriage expenses must be defrayed, they considered 
that she was entitled to be consulted on the one hand, and 
the male relations on the other, but that the Court would 
probably interfere to compel the marriage of a girl toa 
suitable husband, if chosen by either party, and rejected 
without reasonable cause by the other (y). Where the 
guardian is about to effect a marriage which is obviously 
injurious to the girl, the Court has power to interfere 
especially where his conduct is actuated by improper or 
interested motives. Such interference, however, would 
very rarely, and only in extreme cases, be allowed, where 
the guardian was the father (z). 


§ 81A. The above rules are of importance so long as the 
marriage rests in contract, and an attempt to give away a 
girl in marriage by a person not authorised to do so would 
be over-ruled by the Court upon a proper application by 
the person in whom the right was reposed (a). <A very 
different question arises where the marriage has actually 
been celebrated. A very strong case of that sort recently 
arose in Madras (b). There the mother had caused her 


(@) Per cur., 7 Suth. $28. 

(v) Namasevayam v. Annamal, 4 Mad. H. 0. 389; Mt. Ruliyat v. Madkowjee, 
2 Bor. £P,, 7391; Kumla Buhoo v. Muneeshunkur, ib. 689, (746. ] 

(z) 8 ar v. Hiralal, fA — 480. 

(a) re curiam, 11 Bom, 25 

(b) Venkatacharyulu v. Rangashavuli 14 Mad. 816. 
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daughter’s marriage to be celebrated without her husband’s 
permission. The Brahman who celebrated the marriage was 
falsely informed by her that the father’s consent had been 
given. It was found as a fact that the mother acted bond fide 
in the interest of her daughter, and, as her natural guardian, 
desiring to secure her a suitable husband. The father 
repudiated the marriage. The husband sued for a declara- 
tion that the marriageisirrevocable. The High Court decided 
in his favour. They said, “ two propositions of law may be 
taken to be established beyond controversy, viz., (1) where 
there is a gift by a legal guardian, and the marriage rite 
is duly solemnised (c) the marriage is irrevocable, and 
(2) where the girl is abducted by fraud or force and 
married, and there is no gift either by a natural or legal 
guardian, there, is a fraud upon the policy of the religious 
ceremony, and there is therefore no Valid religious cere- 
mony” (d). ‘The third proposition of law which is material 
to the case before us is, that when the mother of the girl, 
acting as her natural guardian, in view to her welfare, and 
without force or fraud, gives away the girl in marriage, and 
the marriage rite is duly solemnised, the marriage is not 
to be set aside. This view is supported by authority (e) 
and is sound in principle.” 


§ 82. The selection of persons to be married is limited by 
two rules: first, that they must be chosen outside the family ; 
secondly, that they must be chosen inside the caste. The 
first of these rules is only a special instance of that singular 
prohibition against marriage between persons belonging to 
the same family, or tribe, which is to be found in almost 
every part of the world, and to which Mr. McLennan has 
given the name of Exogamy. According to the Sanskrit 
writers, persons are forbidden to marry who are related as 





(c) See aa to presumption in favour of due performance of a marriage ac- 
tually celebrated. Brindabun Chundra v. Chundra Kurmokar, 12 Cal. 140. 
oe per Norman, J., Aunjona Dasi v. Prahlad Chandra, 6 B.L.R, 


“(e) Citing Bat Ruliyat v. Jeychand Rewal, Bellasis, 43; 8. C. 1 Morley N. 8. 
181. Modhoosoodhun v. Jadub Chunder,8 Suth. 194. Brindabun Chundra v. 
Chundra Kurmokar, 12 Cal. 140. Khushal Chand v. Bai Mani, 11 Bom. 247. 
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sapindas. This relationship extends to six degrees where 
the common ancestor isa male. Where the common ances- 
tor is a female there is a difference of opinion; Manu and 
Apastamba extending the prohibition in her case also to 
six degrees, while Gautama, Vishnu, Vasishtha, Sankha, 
Narada and Yajnavalkya limit it to four degrees. To this 
restriction some of the above writers add a further rule 
that the bride and bridegroom must not be of the same 
gotra or pravara. That is, that they must not be of the 
same family, nor invoke the same ancestor (f). In counting 
according to the above rules the person under consideration 
is to be excluded. That is to say, begin from the bride or 
bridegroom, and count, exclusive of both, six, or four, 
degrees upwards according as their relationship with the 
common ancestor is through the father or the mother re- 
spectively, and if the common ancestor is not reached within 
those degrees on both sides, they are not sapindas, and 
marriage between them can be solemnised (g\. In this 
way 2,121 possible relations are rendered ineligible for 
marriage ; while further complications, rendered more com- 
plex by differences of opinion among the commentators, 
arise In the case of an adopted son, who is excluded from 
marriage in two families, or where relationship is traced 
through stepmothers (h). On the other hand, the strict- 
ness of these rules is relaxed as regards Western and 
Southern India by writers who recognise the validity of 
district, or family, custom permitting intermarriages within 
the forbidden degrees. ‘"hey expressly refer to marriages 
between first cousins, such as that of a man with the 
daughter of his mother’s brother, or of his father’s sister (7). 

(f) Manu, iii. 5, Apastamba. ii v. 11, § 15, 16, Gautama, iv. § 2—5, Vishnu, 
xxiv. § 9,10, Narada, xii. §7. Yajn, i. § 52, 58, V. N. Mandlik, 411. It is said 
that a woman married within the forbidden degrees, though she cannot be the 
wife of the bridegroom for any conjogul or religious purposes, yet cannot be 
married by another, and must be maintained by her attempted husband. V.N. 
Mandlik, 508. See as to the prohibited degrees in the Punjab, Customary 
Law, Il. 120, 174. 

(9) V. N. Mandlik, 347 : Mitakshara, cited W, & B. 121, post, § 469. The 
apparent variance in the authorities quoted above arises from some counting 
exclusively and others inclusively. 


(h) See V. N. Mandlik, 352. 
(i) See the authorities cited by Mr. V. N, Mandlik, 403, 418, 416—424, 448. 
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Usage, unsupported by direct authority, permits the union 
of a man with his own sister’s daughter (k). Marriage 
with a niece has, however, been held by the Bombay High 
Court to be incestuous and the Madras High Court, while 
admitting that the rules among Sudras were not as strict 
as among Brahmans, and that instances existed of a man 
marrying his brother’s daughter, intimated that such a 
practice was not warranted by usage (/). 


§ 88. The restrictive Sanskrit texts which have been 
referred to above only apply to the twice born classes. 
Even amongst thesc it is stated by Mr. V. N. Mandhk that 
the Kshatriyas and Vaisyas have neither gotra nor pravara, 
and that thousands of Brahmans in different parts of the 
country are in the saine position. As regards Sudras, the 
restraint upon intermarriage must anise from usage, or 
from voluntary adoption of the Sanskrit rules, not from 
any inherent efficacy of the rules themselves (m). But 
exactly the same rule against intermarriages between mem- 
bers of the same family has been observed among the 
Kurumbas of the Nilgiris, the Meenas of Central India, 
the Kandhs of Orissa, and among the Dravidian races of 
Southern India (n). In Madura, the women of the Chakkili 
tribe belong to the right-hand faction, and the men to 
the left-hand (0). Evidently a relic of the time when men 
had to marry women of a different tribe. So the chiefs 
of the Maravers are accustomed to marry Ahambadyan 
women, and of the children born of such marriages, the 
males must marry Ahambadyans, and the females must 
marry Maravers (p). Exactly the opposite rule of Endo- 
gamy is found to exist among other tribes in the same 
district. For instance, among the Kallans, the most pro- 
per marriage for a man is with his first cousin, that is 








(k) V. N. Mandlik. 
(l) Ramangavda v. Shivaji cited V. N. Mandlik, 488; Vythilinga v. Vijia- 
thammal, 6 Mad. 48. 
(m) V. 'N, Mandlik, 412, 431. 
(n) Breeks, 51; Lyall, Hort. Rev., Janu. 1877, 106; Hunter, Orissa, ii, 81. 
(0) Mad. Manual, Pt. 11.7. 
Mad. Manual, Pt. 1. 42. 
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the daughter of his father’s sister or brother, and failing 
her, with his own aunt or niece. Among the Maravers, also, 
marriage is permitted between the children of brothers (q). 
In ancient times, the incestuous marriages of the Sakya 
princes with their own sisters, and the similar intercourse 
of the Gandhara Brahmans with their own sisters and 
daughters-in-law (r), present an illustration of the same 
curious conflict of principle. 


§ 84. The prohibition against marriages between persons 
of different castes is comparatively modern. Originally, 
marriages between men of one class and women of a lower, 
even of the Sudra class, were recognized (s), and must have 
tended strongly to produce that amalgamation of the cus- 
toms of the Aryans and the aborigines, which I have already 
suggested as probable (¢). The sons of such unequal 
unions were said to rank and to inherit, not equally, but 
in proportions regulated according to the class of their 
mother (wz). ven this rule, however, appears to have been 
an innovation. Baudhayana lays it down generally, that 
“in case of a competition of a son born from a wife of equal 
class, and of one born from a wife of a lower class, the son 
of the wife of lower class may take the share of the eldest, 
in case he be possessed of good qualities” (v). All the 
writers allow marriages between a Sudra woman and a 
Kshatriya or Vaisya, but there is much conflict as to mar- 
riages between a Brahman and a Sudra woman. Among 
the Sutra writers the validity of such marriages seems to 
be undisputed, but there is much variance as to the position 
of the offspring. Some texts represent him as sharing with 


(q) Mad. Manual, Pt. IT. 40, 50. 

(r) Wheeler, Hist. Ind. iii, 102; Muir, A. 8. T. ii, 483. 

(s) Apastamba stands alone among tlre early writers in not recognizing unequal 
marriages, li. vi. 18, § 4,5. It will be remembered that he does not recognize 
the subsidiary sons either. 1 cannot account for this difference, unless some 
passages bave fallen out in the text. 

(t) IL take the Sudras as representine the aborigines in early times, but Tam 
aware there is much controversy upon the point. See Muir, A. 8. T. i, 140— 
159, 289—295, ii. 868, 455, 485 ; Lassen, Ind. Alt. i. 799. 

(vw) Manu, ix. § 149—154. 

Baudhayana, ii. 2,§ 8. See Gautama, xxviii. § 85—{ 
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the higher sons; others as only inheriting in default of 
them ; others as never taking more than a small fraction 
of the estate ; and others as never entitled to more than 
maintenance (w). The conflict in Manuis still greater, and 
shows that the present compilation is made up of texts of 
different periods. Some texts forbid the marriage, some 
permit it. Some allow the son to inherit, others forbid 
him to do so (x). But perhaps the strongest possible recog- 
nition of such marriages is that afforded by Manu himself, 
when he admits that the offspring resulting from them 
might in seven generations rise to the highest class (y). 
It seems, however, to have been always admitted that a 
Sudra man could not lawfully marry a woman of a higher 
class than his own (2). 


§ 85. Marriages between persons of different classes are 
long since obsolete (a). No doubt from the same process 
of ideas which has split up the whole native community 
into countless castes, which neither eat, drink, nor marry 
with each other (b). It is impossible now to say when 
mixed marriages first became extinct. The Mitakshara 
follows Yajnavalkya in recognizing such marriages, though 
the phrase, “under the sanction of the law instances do 
occur,” seems to show that they wero dying out (c). They 
are also mentioned without disapproval by the Daya Bhaga, 
Smriti Chandrika, Sarasvati Vilasa, Viramitrodaya, Mad- 
haviya, and Varadrajah (d). But in the case of the later 
authors, at all events, it is probable the discussion was 





(w) Baudhayana, ii. 2, § 6, 7,21; Gautama, xxviii. § 89 ; Vasishtha, xvii, 21, 26. 
_ (w) Cf. Manu, iil. § 12—19, ix § 149—155 ; Narada, xu.§4—6; Yajnavalkya, 
i. § 56, 57; Smriti Chandrika, ii. 2, § 8 

(y) Manu, x. § 64; see, too, § 42. 

(3) Manu, iii. § 18, ix. § 157. 

(a) Vrihat Naradiya Purana, 8 Dig. 141; D. K.S.1. 2, § 7. 

(0) Marriages between persons in different sub-divisions of the same caste, 
€.g., Of Brahmans or Sudras, have said to be invalid unless sanctioned by local 
custom. Melarum v. Thanooram, 9 Suth. 55%; Narain Dhara v. Rakhal, 1 
Cal. 1., 8. C. 23 Suth. 884. Contra, Pandaiya Talaver v. Pult Talaver, 1 Mad. 
H.C. 478; afd.13M 1. A 141; 8. 0.4. Mad. Jur. 328; 8. C. 3B. L. R.(P.C.) 
1; 8.0.12 Suth. (P.C) 41. Ramamani v. Kulanthai, 14M.1. A. 346, 382. 
Upoma Kuchain v. Bholaram Dhubdi, 15 Cal. 708. 

(c) Mitakshara, i. 8, § 2. 7 ; 

(¢) Daya Bhaga, ix.; Smriti Chandrika, ii. 2, § 6—9; Viramit., p. 101 § 2; 
Madhaviya, § 24; Varadrajuh, 18, Sarasvati Vilusa, § 168—167. 
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merely introduced to give completeness to the subject, and 
not because such a practice really subsisted. Illegitimacy 
is of itself no disqualification for marriage. Where one or 
both parties to a marriage are illegitimate, it will be valid 
if they are in fact recognised by their caste men as belong- 
ing to the same caste (e). 


§ 86. As the great and primary object of marriage is the 
procuring of male issue, physica] capacity is an essential 
requisite, so long as mere selection of a bridegroom is con- 
cerned ; but a marriage with a eunuch is not an absolute 
nullity as with us(f). Mental incapacity stands in the same 
position. While the matter rested in contract, no Court, I 
imagine, would treat a promise to marry a lunatic or an 
idiot as binding; but the marriage, if celebrated, would be 
valid. ‘The lunatic, or idiot, would be incapable of inherit- 
ing; but his issue would receive their shares (g). A Hindu 
marriage is the performance of a religious duty (h), nota 
contract; therefore the consenting mind is not necessary, 
and its absence, whether from infancy or incapacity, is 
immaterial (2). 


§ 87. The efficacy of the marriage tie, as binding either 
party to the transaction, is a matter upon which there has 
been a considerable change in the Hindu law, while its 
earlicr stage was evidently in accordance with usages which 
we find at present existing among the non-Aryan races. 
Among the Kandhs, “so long as a woman remains true to 
her husband, he cannot contract a second marriage, or 
even keep a concubine, without her permission” (k). The 
same rule prevails among the caste of musicians in Ahme- 
dabad, and in the Vadanagara Nagar caste, (J), and seems, 





(e) Inve Ram Kumari, 18 Cal. 264. 

(f) Cf. Narada, xii. § $—19 ; Manu, ix. § 79, 203. Jolly, § 280. See as to 
withdrawal from contract, post, § 100. Kanahi v. Biddya, | 549. 

(q) See Gautama, xxviii. § 44; Narada, xiii. § 22; Manu, ix. § 201—208 ; W. 
& B. 908; Dabychurn v. Radachurn, 2M. Dig. 99. 

(h) Mann, ii. § 66, 67, vi. § 36, 37. See, Negev: § 159. 

(i) Supra, 2 M. Dig. ah W. & L. 908, per curiam,5 All. 513. 

(k) Hunter’s Orisea, ii i. 

(2) Muhashunkur y. Mt, POottum, 8 Bor. 624. [572.] V.N. Mandlik, 406, 
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from the evidence of the Thesawaleme, to have been in 
force among the Tamil emigrants into Ceylon (m). One 
text of Manu seems to indicate that there was a time when 
a second marriage was only allowed to a man after the 
death of his former wife (n). Another set of texts lays 
down special grounds which justify a husband in taking a 
second wife, and except for such causes it appears she 
could not be superseded without her consent (0). Other 
passages provide for a plurality of wives, even of different 
classes, without any restriction (p). <A peculiar sanctity, 
however, seems to have been attributed to the first mar- 
riage, as being that which was contracted from a sense of 
duty, and not merely for personal gratification. The first 
married wife had precedence over the others, and her first- 
born son over his half-brothers (q). It is probable that 
originally the secondary wives were considered as merely 
a superior class of concubines, like the handinaids of the 
Jewish patriarchs. It is now quite settled that a Hindu is 
absolutely without restriction as to the number of his 
wives, and may marry again without his wife’s consent, or 
any justification except his own wish (7). Ie cannot, 
however, divorce his wife except by special local usage (s) ; 
nor does conversion to christianity, with its consequence 
of expulsion from caste, operate as a dissolution of the 
union (ft). 


§ 88. The prohibition against second marriages of women, 
either after divorce, or upon widowhood, has no foundation 


(m) Thesnwaleme, i. § 11. 

(vn) ‘* Having thus kindled sacred tires and performed funeral rites to his wife, 
who died before him, he may again marry, and again light the nuptial fire.’ 
Manu, v. § 168 ; and see ix. § 101, 1092. 

(o) Munu, ix. § 77—82, Apastamba, ii. v. ii. § 12—13. This seems stil] to be 
the usnge »mong some ecnstes of the Deccan. Steele, 30, 168, and in Bengal. 
Kally Churn v, Dukhee, 5 Cal., 692. 

(p) Mann, iii. § 12, viii. § 204, ix. § 85—87. 

(q) See Manu, iii. § 12, 14, ix. § 107, 122—125 ; post, § 499. 

(r) Daya Bhaga, ix. § 6, note; 1 Stin. H. L. 56; Steele, 168; Huree Bhaee v. 
Nuthoo, 1 Bor. 59 [65] ; Virasvamy v. Appasvamy, 1 Mad. H. ©. 375. 

(s) Sucha usage has been affirmed iu Assim. Kudomee v. Joteeram, 8 Cal. 


De 
, an Administrator-General v. Anandachan, 9 Mad. 466. See Act XXI of 
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either in early Hindu law or custom. Passages of the Vedas 
quoted by Dr. Mayr sanction the remarriage of widows (w). 
And the seeond marriage of women who have left their hus- 
bands for justifiable cause, or who have been deserted by 
them, or whose husbands are dead, is expressly sanctioned 
by the early writers (v). The authority of Manu is strongly 
on the other side; but I think it is plain that this is one of 
the many instances in which the existing text has suffered 
from interpolations and omissions. Manu declares that a 
man may only marry a virgin, and that a widow may not 
marry again (wz). The only exception which he appears 
to allow, is in the case of a girl whose husband has died 
before consummation, who may be married again to the 
brother of the deceased bridegroom (zx). On the other hand, 
two other texts appear to recognize and sanction the second 
marriage, either of‘a widow, or of a wife forsaken by her 
husband (y). The contradiction appears to arise from the 
deliberate omission of part of the original text in an earlier 
portion of the same chapter. At ix. § 76 a wife, whose hus- 
band resides abroad, is directed to wait for him eight, six, 
or three, years according to the reason for his original ab- 
sence. Nothing is said as to what is to happen at the end 
of the time. Kulluka Bhatta inserts a gloss :—“ after these 
terms have expired, she must follow him” (z). Now if we 
look to the corresponding part of Narada, who had an 
earher text of Manu before him (a), we find that he lays 
down that “there are five cases in which a woman may take 
another husband; her first husband having perished, or 
died naturally, or gone abroad, or if he be impotent, or 
have lost his caste.” Then follow the periods during which 


(u) Mayr, 181. It is now restored by Act XV of 1856, see post, § 512. 

(v) Narada, xii. § 97—101; see too§ 18, 19, 24, 46—49, 62; Devala, 2 Dig. 
470; Baudhayana, ii. § 20; Vasishtha, xvii. § 18; Katyayana, 3 Dig. 236. 

Sf yr viii, § 226, v. § 161—163. See, tothe same effect, Apastamha, ii. 
vi. 18, § 4. 

(w) Manu, ix. § 69, 70; ante, § 70. Vasishtha, xvii. 74, places no restriction 
on her second choice. 

(y) Manu, ix. § 175, 176. Seal Gib. 84, 104. 

(z) This is apparently founded on a text attributed to Vasishtha, xvii. 75— 
80, which is to the same effect. 

(a) See ante, § 21; Introd. to Narada 
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& woman is to wait for her absent husband, and the whole 
thing is made into sense by the direction, that when the 
time has expired she may betake herself to another man (bd). 
Nothing is said about her following him, which after such 
an absence would probably be impossible or useless. Ifa 
similar passage had followed § 76 in Manu, the texts at 
§ 175, 176 would be intelligible and consistent. When 
second marriages were no longer allowed, these passages 
seem to have been left out, and others of an exactly oppo- 
site character were inserted ; the texts at § 175, 176 then 
became unmeaning, but they were retained to explain the 
phrase, “ son of an unmarried woman,” which had already 
appeared in the list of subsidiary sons. It is probable that 
the change of usage on this point arose from the influence 
of Brahmanical opinion, marriage coming to be looked upon 
as a sort of sacrament, the effect of which was indelible. 
A similar cause has produced that difference of opinion 
upon the legality of marriage following upon divorce which 
prevails in Protestant and Roman Catholic countries. If 
it is asked why the law varied in exactly the opposite 
direction in regard to second marriages of men, the only 
answer I can suggest is, that men have always moulded the 
law of marriage so as to be most agreeable to themselves. 


§ 89. When we examine the usages of the aboriginal 
races, or of those who have not come under Brahmanical 
influence, we find a system prevailing exactly like that 
described by Narada. Among the Jat population of the 
Punjab, not only a widow, but a wife who has been deserted, 
or put away, by her husband, may marry again, and will 
have all the rights of a lawful wife. The same rule exists 
among the Lingaits of South Canara (c). In Western India, 
the second marriage of a wife or widow (called Pat by the 
Mahrattas, and Natra in Guzerat) is allowed among all the 
lower castes. The cases in which a wife may re-marry are 


b) Narada, xii. § 97—101. See also authorities, ante, note (0). 
te Punjab Customary Law, II. 181, 174, 190, 193, 198. Punjab Cust., 95. 


Virasangappa v. Rudrappa, 8 Mad. 440. - 
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stated by Mr. Steele as being, if the husband prove impo- 
tent, or the parties continually quarrel; if the marriage 
were irregularly concluded ; if by mutual consent the hus- 
band breaks his wife’s neck-ornament, and gives her a 
chorchittee (writing of divorcement), or if he has been absent 
and unheard of for twelve years. Should he afterwards 
return, she may live with either party at her own option, 
the person deserted being reimbursed his marriage expenses. 
A widow’s pat is considered more honourable than a wife’s, 
but children by pat are equally legitimate with those by a 
first marriage (d). The right of a divorce and second mar- 
riage has been repeatedly affirmed by the Bombay Courts 
(e). So, in Southern India widow marriage and divorce is 
common among many of the lower castes, such as the Vel- 
lalans of the Palanis, the Maravers (except in the case of 
the women of the Sambhu Nattan division), the Kallang, 
the Pallans (f), the tank-diggers, the potters, the barbers, 
and the pariahs generally (g). In the better classes, such 
as the oilmongers, the weavers, and a wandering class of 
minstrels, called the Bhat Rajahs, who claim to be Kshat- 
riyas, it is found in some localities and not in others (A). 
It is not practised at all among the Brahmans and. Kshat- 
riyas, or among the higher classes of Sudras, such as the 
shepherds, the Komaty caste, the writers, or the five artisan 
classes, who claim equality with the Brahmans and wear 
the thread (7). Similarly the Bengal High Court has 
recognised the validity of widow marriage among the 





(d) Steele, 26, 159, 168; W. & B. (2nd ed.) 189 to 146, 162, 168, 167. The 
futwahs recorded at pp. 112, 114, 189, 141, where evidently given by Shaatris, 
who treated such second marriages as illegal. See to Huree Bhaee v. Nuthoo, 
1 Bor. 59, [65] note. 

(e) As to divorce, see Kaseram v. Umbaram, 1 Bor. 887 [429] ; Kasee Dhool- 
lubh v. Rutton Baee, ib. 410 [452]; Muhashunker v. Mt. Oottum, 2 Bor, 524 
1572] ; Dyaram v. Baeewumba, Bellasis, 86. R. v. Karsan, 2 Bom. H. O. 124, 

. v. Sumbhu, 1 Bom. 847, Government of Bombay v. Ganga, 4 Bom. 330. 

ess v. Umit, 6 Bom. 126. As to widow marriage, Hurkoonwur v. Ruttua 
Baee, 1 Bor. 481 [475]; Treekumjee v. Mt. Laro Laroo, 2 Bor. 861 [897]; Baee 
Rutton v. Lalla Munnohur, Bellasis, 86:; Baee Sheov. Ruttonjee, Morris, Pt, I. 
108. See per curiam, Raht v. Govind, 1 Bom. 114. 

(f) Mad. Manual. Pt. 11. 88, 40,58; Kattama Nachtar v. Dorasinga Tevar, 
6 Mad. H. 0. 829; Murugays v. Viramakals, 1 Mad. 226. 

(q) Madras Census Report, 157, 159, 164, 171. 

(h) Ibid, 14), 148, 155. {t) Tbid. 187, 140, 148, 148, 
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Nomosudras (k). The degree in which divorce and widow 
marriage prevails is probably in the direct ratio to the 
degree in which the respective castes have imitated Brah- 
man habits. The Thesawaleme treats widow marriage as 
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it was so originally among all the Tamil races. 


§ 90. Marriage is not to be confounded with betrothal. 
The one is a completed transaction; the other is only a 
contract. Manu says, “Neither ancients nor moderns who 
were good men have ever given a damsel in marriage after 
she had been promised to another man” (m). But Narada 
and Yajnavalkya both admit the right of a father to annul 
a betrothal to one suitor, if a better match presents him- 
self; and either party to the contract is allowed to with- 
draw from it, where certain specified defects are dis- 
covered (n). Narada states that a man who withdraws 
from his contract without proper cause, may be compelled 
to marry the girl even against his will. But it is now 
settled by decision that a contract to marry will not be 
specifically enforced, and that the only remedy 1s by an 
action for damages (0). All expenses resulting from the 
abortive contract would be recoverable in such an action 
(p). Of course, no such claim could be maintained where 
the contract failed from the wilful, or negligent, conduct 
of the complaining party (q). Probably the real difficulty 
has often been to distinguish between two things which 
are sometimes called by the same name, viz., the betrothal, 
which is only a promise to marry, and the pledging of 
troth, which forms part of the marriage itself. The former 
class of betrothal is often celebrated with much ceremony, 





(k) Hurry Churn v. Nunai Chand, 10 Cal. 188. 
(l) Thesawaleme, i ; 
(m) Mauu, ix. 
_(n) Narada, xil. § 30—38; to beetle eer i. § 65, 66; Vasishtha, 2 Dig. 487, 
; Katyayans, ib, 4 ie 491; Mitaks ata, ii. 11, 
(0) Na xii. ; Umed v. Navindas,’7 Boca. H. 0.0. C. 122; Nowbut v. 
a Lad Kooer, 5 ae P., 102; re Gunput Narain Singh, 1 Cal. 74. 
o Mitakshara, ii. 11, § 38. Muljs T kersey v. Gomti, 11 Bom. 412. 
Divi Virasalingam y. Alaturtt, Mat Dec. of 1860, 374. 
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but this does not alter its character. So, in the actual 
marriage there are numerous formalities, and many recitals 
of holy texts, but the operative part of the transaction 
consists in the seven steps taken by the bridal pair. On 

Septapati. the completion of the last step, the actual marriage has 
taken place (r). Till then it is imperfect and revocable. 
Even this proceeding, however, is not absolutely essential. 
It is a form which, if complied with, is conclusive. But if 
it is shown that by the custom of the caste, or district, any 
other form is considered as constituting a marriage, then 
the adoption of that form, with the intention of thereby 
completing the marriage union, is sufficient (s). In some 
communities there is a custom that after the actual marriage 
has taken place a further ceremony must be performed 
before cohabitation, and if the man who has gone through 
the first ceremony declines to perform the second, the girl 
may lawfully marry again (t). But the legal result of such 
a custom would appear to be that there is no binding and 
complete marriage until after the second ceremony. In the 
absence of any such custom the marriage is complete, even 
though never followed by consummation, and though, in 
consequence of the conversion to christianity of one party, 
the other renounces the obligations of marriage (u). 


Irregular mar- § 91. A marriage actually and properly celebrated will be 
ee legal and binding, although it has taken place in violation 
of a previous agreement to marry another person (v); or 
although it has been performed without the consent of the 
person whose consent ought to have been obtained (w). For 
this is one of the cases in which necessity compels the appli- 





(r) Manu, ix. § 227; Narada, xii. § 2; Yama, 2 Dig. 488 ; Viramit., ii. 2, § 4; 
Coleb. Essays, 128. See cases last cited. 

(8) Mann, iii. § 85; seefutwah, 2M. Dig. 45; Gatha Ramv. Moohita Kochin, 
14 B. L. BR. 298, 8. C. 238 Suth. 179. Kally Churn v. Dukhee, 5 Cal 692. V. N. 
Mandlik, 404. Hurry Churn v. Nimat Chand, 10 Cal. 188. When the fact of 
the celebration of marriage is established, it will be presumed, in the absence 
of evidence to the contrary, that all the necessary ceremonies have been com. 
plied with. Brindabun Chundra v. Chundra Kurmokar, 12 Cal, 140. 

(t) Boolchand v. Janokee, 25 W. B. 886. 

(wu) Administrator-General v. Anandachari, 9 Mad. 466. 

(v) Khooshal v. Bhugwan Motee, 1 Bor. 188 [155]. 

(w) Baee Rulyat v. Jeychund, Bellasie, 48 §.C. 1 Mor, N, 8. 181. 
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cation of the maxim, Factwm valet quod fiert non debuit. 
When the marriage is once completed, if either party refuses 
to live with the other, the case is no longer one for specific 
performance of a contract, but for restitution of conjugal 
rights. It has long since been settled that such a suit would 
lie between Hindus, but there was much conflict of authority 
as to the mode in which the decree was to be enforced (). 
The point has now been settled by s. 260 of the Civil Proce- 
dure Code (Act XIV of 1882), which provides that where 
the party against whom the decree has been made has had 
an opportunity of obeying it, and has wilfully failed to do 
so, it may be enforced by imprisonment, or by attachment 
of property, or by both (y). Prima facie the husband is 
the legal guardian of his wife, and is entitled to require 
her to live in his house from the moment of the marriage, 
however young she may be. But this right does not exist, 
where by custom, or agreement, the wife is to remain in 
her parents’ house, until puberty is established (z). 


(z) See Gatha Ram v. Moohita Kochin, 14 B. L. R. 298 8. C. 28 Suth. 179, 
Jogendronundini v. Hurry Doss, 5 Cal. 500. Pakhandw v. Mankt, 3 All. 506. 
Dadaji v. Rukmabati, 10 Bom, 801. Binda v. Kaunsilia, 18 All. 196. 

(y) Under this Section, as in England, the Court will take into consideration 
any circumstances which ‘establish a reasonable objection on the part of the 
wife, and will i impose proper. conditions upon the husband in reference to such 
objection. Patg: v. Sheonarrain, 8 All. 78. 

(2) Kateeran v. Mt. Gendhenee, 28 W. R. 178; Suntosh Ram v, Gera Pat- 
tuck, ib. 22. See post, § 414. 
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§ 92. Tuere is a singular disproportion between the space 
necessarily devoted to adoption in the English works on 
Hindu law, and that which it occupies in the early law-books. 
One might read through all the texts from the Sutra writers 
down to the Daya Bhaga without discovering that adoption 
is a matter of any prominence in the Hindu system. But 
for the two treatises translated by Mr. Sutherland, it may 
almost be affirmed that Englishmen would never have dis- 
covered the fact at all.. Even in Jagannatha’s Digest, the 
subject only takes up thirty-two pages. The fact is that 
the law of adoption, as at present administered, is a purely 
modern development from a very few old texts. The very 
absence of direct authority has caused an immense growth 
of subtleties and refinements. The effect that every adop- 
tion must have upon the devolution of property causes every 
case that can be disputed te be brought into Court. Fresh 
rules are imagined, or invented. Notwithstanding the 
spiritual benefits which are supposed to follow from the 
practice, it is doubtful whether 1t would ever be heard of, 
if an adopted son was not alsoan heir. Paupers have souls 
to be saved, but they are not in the habit of adopting. 


§ 98. I have already (§ 65) pointed out the advantages 
which all early races would derive from the possession of 
sons, and the peculiar necessity for male offspring which 
would press upon the Aryans, on account of their religious 
system. This want was amply met by the early Hindu law, 
which provided twelve sorts of sons, all of whom were com- 
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petent to prevent a failure of obsequies, in the absence of 
legitimate issue (a). For religious purposes, the son of the 
appointed daughter seems to have been completely equal 
in efficacy with the natural-born son (6), and where any one 
of several brothers had a son, the latter was considered to 
be the son of all the brothers ; Kulluka Bhatta actually adds 
a gloss: “So that if such nephew would be the heir, the 
uncles have no power to adopt a son ;” and the same view 
was maintained by Chandesvara and other commentators (c). 
Tt is evident, therefore, that in early times the five sorts of 
adopted sons must have been of very secondary importance. 
Apastamba expressly states that “the gift or acceptance 
of a son, and the right to buy or sell a child, is not recog- 
nized” (d). And Katyayana permits the gift, or sale, of a 
son during a season of distress, but not otherwise (e). The 
same low estimation of adopted sons is evidenced by the 
rank which they occupied in the order of sons. A refer- 
ence to the table which accompanies § 64 will show, that 
out of fourteen authorities there quoted only five place even 
the dattaka among the first six. Now this is not a mere 
matter of arrangement, for they all without exception give 
rights of inheritance to the first six sons which are denied 
to the remaining six. No doubt Manu is one of the five 
who thus favours the adopted son. But it may be ques- 
tioned whether his text has not undergone an alteration in 
that respect. Both Yajnavalkya and Narada, who were 
later than Manu, place the adopted among the later six. 
Narada expressly states that he took Manu as the basis of 
his work. An examination of the marginal references in 
Stenzler’s Yajnavalkya will establish that he did the same. 
It will be seen by the table that these two agree much 


-- Mann, ix. § 180; of. § 161, which, as explained. by Kulluka Bhatta, seoms. 
to: be an apa afd tot when pabediacy sons had become obsolete. 
Vriheapati Dattake c handrika, i. $8. 

‘ishnu, xv. ano, ix. —189. ; 

(c); Vasiahtha, xvii. §8; Vishnu, rv. § 48; gee § 1825.8 Dig. 266; Dat- 
taka Qhandrika, i. § 21. d) Apastamba, i. 18; vi. §lke 
( i ge, i.§ 7,8. Mitakehara, i. 11, §10 refers this 

e 


+ Dattaka 
to the giver not the taker of the san. A.cantrary. view. wae taken. by: 
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more closely with each other than either does with Manu 
as it now stands. It is difficult to account for their differ- 
ing from so high an authority, if they had before them the 
text which we possess. In any case, the mere fact that 
differences of opinion did exist on such a point would seem 
to show that it had not assumed any great prominence. 


§ 94. When the number of subsidiary sons was diminished 
from the causes I have already suggested (§ 75), the import- 
ance of the adopted sons, who alone were left, would natu- 
rally increase. Even where a brother’s son existed, though 
he might procure for his uncle all the required spiritual 
blessings, still an adoption would be necessary, “for the 
celebration of name, and the due perpetuation of lineage” 
(f). As partition and self-acquisition became more common, 
the latter objects would naturally be more desired. It is 
singular, then, that we should find the same diminution 
exhibiting itself in the forms of adoption (g). The expla- 
nation is probably to be found in the growth of Brahmanical 
influence, and the consequent prominence given to the 
religious principle. If the primary object of adoption was 
to gratify the manes of the ancestors by annual offerings, 
it was necessary to delude the manes, as it were, into the 
idea that the offerer really was their descendant. He was 
to look as much like a real son as possible, and certainly 
not to be one who could never have been a son. Hence 
arose that body of rules which were evolved out of the 
phrase of Caunaka, that he must be “the reflection of a 
son” (h). He was to be a person whose mother might have 


(f) Dattaka Chandrika, i. § 22; V. Darp. 789. 

(g) In addition to the general authorities cited, ante, § 75, see as to the obso. 
leteness of the Krita form, 1 Stra. H. L. 182; 1 N.C. 72; Eshan Kishor v. 
Haris Chandra, 18 B. L. R. Appx. 42, 8. C. 21 Suth. 881. As to the Svayam. 
datta, Bashetiappa v. Shivlingappa, 10 Bom. H.C. 268. As to a form called 
paluk patro, Kalee Ohunder v. Sheeb Chunder, 2S8uth. 281. Other forms might 
perhaps be valid, when sanctioned by local custom, as the Krita system is said 
still to exist among the Gosains, 1 W. MacN. 101. 

(h) Dattaka Mimamaa,v. §15. It seems possible that this metaphor is itself 
a wistake. Dr. Bihler translates the verse, ‘‘ He then should ndorn the child, 
which (now) resembles s son of the receiver’s body ; that is, which has come to 
resemble a son by the previous ceremony of giving and receiving. See Journal, 
As. Boc. Bengal, 1866, art. Cawnaka-Smriti, 
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been married by the adopter (7); he was to be of the same 
class ; he was to be so young that his ceremonies might 
all be performed in the adoptive family ; he was to be 
absolutely severed from his natural family, and to become 
so completely a part of his new family as to be unable to 
marry within its limits. His infroduction into the family 
must appear to be a matter of love and free-will, unsullied 
by every mercenary element. All these restrictions had 
the effect of eliminating the other forms of adoption, and 
leaving the dattaka alone in force. 


§ 95. It must not be supposed that the religious motive 
for adoption ever excluded the secular motive. The spiri- 
tual theory operated strongly upon the Shastries who 
invented the rules ; but those who followed them were, in 
all probability, generally unconscious of any other aim than 
that of securing an heir, on whom to lavish the family 
affection which is so strong among Hindus. The propriety 
of this motive was admitted by the Sanskrit writers them- 
selves. In the ceremonial for adoption given by Baud- 
hayana, the adopter receives the child with the words: 
“‘T take thee for the fulfilment of religious duties. J take 
thee to continue the line of my ancestors” (k). A text which 
is by some attributed to Manu, states that “a son of any 
description must be anxiously adopted by one who has 
none, for the sake of the funeral cake, water and solemn 
rites, and for the celebrity of his name” (1). And the author 
of the Dattaka Chandrika admits that even where no spiri- 
tual necessity exists, a son may, and even ought to, be 
adopted, for “the celebration of name, and the due perpet- 
uation of lineage” (m). In fact, the earliest instances of 
adoption found in Hindu legend are adoptions of daugh- 
ters (n). The Thesawaleme shows that such adoptions 





(t) It will be seen (post, § 128) that the origin and scope of this rule is open 
to much doubt. 
(k) he whole passage is translated by Dr. Biihler in his article on Caunaka, 
Journ. As. Soo. Bengal, 1866. 
(l) Dattaka Chandrika, i. § 9; 3 Dig. 297. (m) Ibid. i. § 22 
(n) See Dattaka Mimamaa, vii. § 30—88. 
14 
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were practised among the Tamil races of Southern India (0). 
At the present day the Bheels carry away girls by force 
for wives, and then, with a zeal for fiction which is inter- 
esting among savages, adopt them into one family, that 
they may marry them into another (p). The Kritrima 
form of adoption which is still in force in Mithila, and 
which in several particulars strongly resembles that which 
is practised in Jaffna, has no connection with religious ideas, 
and is wholly non-Brahmanical. Among the tribes who 
have not come under Brahmanical influence, we find that 
adoption is equally practised, but without any of those 
rules which spring from the religious fiction. One Sanskrit 
purist actually laid it down that Sudras could not adopt, as 
they were incompetent to perform the proper religious rites 
(gq). As a matter of fact they always did adopt, but were 
expressly freed from the restrictions which fettered the 
higher classes. They not only might, but ought tv, adopt 
the son of a sister or of a daughter, who was forbidden to 
others ; and they might take as their son a person of any 
age, and even a married man (r); that is to say, they 
adopted persons who made no pretence to religious fitness, 
but who were perfectly suitable for all other objects. So 
in the Punjab, adoption is common to the Jats, Sikhs, and 
even to the Muhammedans, just as in other parts of India. 
But with them the object is simply to make an heir. ‘ The 
religious notion of a mystical second birth is not imported 
into the transaction.” No religious ceremonies are used. 
There is no exclusion of an only son, or of the son of a 
daughter, or of a sister, nor is there any limit of age. Of 
later years, however, a tendency to introduce these Brah- 
manical rules is showing itself. The explanation given by 
Mr. Justice Campbell is interesting, as illustrating the way 
in which the process has often taken place:—“In Sikh 
times, when the land was of little value, and young men of 
much value, the introduction of a new boy into the com- 


(0) Thesawaleme, ii. §4.  __(p) Lyall, Asintie Studies, 168 7 
(q) Vachespati, cited Dattaka Mimamaa, i. § 26. 
(r) See post, § 124, 129. 


munity was probably looked on with satisfaction. But by 
the time of our regular settlements the value of land was 
discovered, and the brotherhood would naturally look to 
the chances of dividing the land of an heirless co-sharer, 
rather than to the introduction of an extra hand to share 
in the profits, which had begun to be considerable. Hence 
the main body of a tribe would be inclined to enter as a 
custom what they wished should be the custom, and unless 
there were men with interests to defend, the general wish 
for the future was entered without protest” (s). Among 
the Jain dissenters, and in the Talabda Koli caste in 
Western India, adoption is also practised, but without any 
religious significance attached to it, and consequently with 
a complete absence of the restrictions arising therefrom (). 
Among the Oodriya Rajahs of Ganjam, who are Kshatriyas, 
the exequial rites are always performed by a Brahman 
official, who is permanently attached to the family, and 
who is called the son-Brahman (uv). Yet these Rajahs 
invariably adopt, as might be expected where an old 
feudality has to be maintained. In Jaffna, the Tamil 
people adopt both boys and girls ; and so little is there any 
idea of a new birth into the family, that the adopted son 
can marry a natural-born daughter of the adopting parents ; 
and where both a boy and girl are adopted, they can in- 
termarry (v). The secular character of the transaction 1s 
even more forcibly shown by the circumstance that the 
person who makes the adoption must obtain the consent of 
his heirs. If they withhold it, their rights of inheritance 
will be unaffected (w). These facts appear to be of much 
weight in support of the suggestion I have already made 


(s) Punjab Cust., 78-88. - 

(t) SheoSinghv. Mt. Dakho,6N. W. P. 882, 392, affd. 51. A. 87 8. C., LAM, 
688 ; Bhala Nahana v. Parbhu, 2 Bom. 67. ; ; 
_ (¥) This usage was frequently proved in cases in which I was counsel. For 
Instance, in the case of the Seerghur succession, and that of the Chinna Kimedy 
talug, (Tammirazu v. Pantina, 6 Mad. H. C. 301; Raghanadha v. Brozokishoro, 
31. A. 1548.C. 1 Mad. 69; S. C. 25 Suth. 291) but the custom bas not been 
noticed in either of the reports. It was fully set out in the evidence. It is 
stated in a more recent case, 11 Mad., 289, ; : 

(v) Thesawaleme, ii. § 4. (w) Ibid. ii, § 1, 5, 6. See post, § 117, note 
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(§ 10), that the spiritual theory is not the sole object of an 
adoption, even upon Brahmanical principles, and that it 
can only be applied with the greatest possible caution in the 
case of non-Aryan tribes, or such as dissent from orthodox 
Hinduism 


§ 96. The whole Sanskrit law of adoption is evolved 
from two texts and a metaphor. The metaphor (if it is 
not itself a mis-translation) is that of Caunaka, that the boy 
to be adopted must be “the reflection of a son” (§ 94 note 
h). The texts are those of Manu and Vasishtha. 


Manu says (y), ‘He whom his father or mother gives to 
another as his son, provided that the donee have no issue, 
if the boy be of the same class, and affectionately disposed, 
is considered as a son given, the gift being confirmed by 
pouring water.” 


Vasishtha says (z), “A son formed of seminal fluids and 
of blood, proceeds from his fathcr and mother as an effect 
from its cause. Both parents have power to sell, or to 
desert him. But let no man give, or accept, an only son, 
since he must remain to raise up a progeny for the obsequies 
of ancestors. Nor let a woman give, or accept, a son, un- 
less with the assent of her lord. He who means to adopt 
a son, must assemble his kinsmen, give humble notice to the 
king, and then having made an oblation to fire with words 
from the Veda, in the midst of his dwelling-house he may 
receive, as his son by adoption, a boy nearly allied to him, 


(2) Where the family, being non-Hindu by origin, has adopted Hinduism in 
part, though not entirely, the onus lies on those who set npan adoption to show 
thut this part of the Hindu law has been incorporated in the family usage. 
Where a family is governed by Hindu law, it may be possible to make out a 
usage forbidding adoption. itis evident, however, that it wonld be very dif- 
ficult to establish a negutive usage of such a nature. (Fanindra Deb. v. Rajeswar 
Das, 121. A. 72; 8. C. 11 Cal. 468.) 

(y) Manu, ix. § 168. 

() 3 Dig. 242. ‘lhe passage from the Grihyasutrn of Baudhayana, translated 
by De. Biihler in the Journal As. Soc. Beng. 1866, art. Gaunaka Smriti, is 
almost word for word the same, but contnins no limitation as to relationship or 
class. See also the passage from Quunaka on Adoption, translated in the same 
article, which is also given, V. Muy.,iv. 6, § 8 
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or (on failure of such) even one remotely allied. But if 
doubt arise, let him treat the remote kinsman as a Sudra. 
The class ought to be known, for through one son the 
adopter rescues many ancestors.” 


These texts only apply to the Dattaka form. The 
Kritrima, which prevails in Mithila, but nowhere else, will 
be treated of subsequently. From this small beginning a 
body of law has been developed, which will be considered 
under the following heads :—First, who may take in adop- 
tion ; SEconD, who may given adoption (§ 119) ; Turrp, 
who may be adopted ({§ 123); Fotrrsn, the ceremonies 
necessary to an adoption (§ 140); Firru, the evidence of 
adoption (§ 145); Sixru, the results of adoption (§ 152). 


§ 97. First, Wo May apopt.—An adoption may cither 
be made by the man himself, or by his widow on his behalf. 
But in either case it 1s a condition precedent that he should 
be without issue at the time of adoption (a). Issue is taken 
in the wide sense peculiar to the term in Hindu law (§ 498). 
Accordingly, if a man has a son, grandson, or great-grand- 
son actually alive, he is precluded from adopting. Because 
any one of such persons is his immediate heir, and 1s capable 
of performing his funeral rites with full efficacy (6). But 
the existence of a great-great-grandson, or of a daughter’s 
son, is no bar to an adoption (c). Still less the previous 
existence of issue who are now dead (d). Nanda Pandita 
in discussing this subject suggests, upon the authority of a 
legend in the Purana, that an adoption might be valid even 
during the life of a natural-born son, if made with the 
consent of the latter ; and in Bengal the validity of such 
an adoption has been maintained, and also that of two suc- 


(a) The same rule prevailed ns regards adoption both in Greece and Rome. 
It is singular that the earliest instance of adoption is that in the ry ht 
where Visvamitra, who had at the time a hundred living sons, adopted Sunah 
sepa. V.N. Mandlik, 454. ioe. 2 

(b) Dattaka Mimamsa, i. § 13 ; Dattaka Chandrika, i. § 6. 

(c) F. MacN. 149; 1 W. MacN. 66, 0. 

(d) Cankha, Dattuka Mimumea, i. § 4; Dattaka Chandrika, i, § 4, 
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cessive adoptions, the latter of which was made while the 
son first adopted was still alive (e). But the contrary rule 
is now established ; and it is settled that a man cannot 
have two adopted sons at the same time, though of course 
he may adopt as often as he likes, if at the time of each 
successive adoption he is without issue (f). On the same 
principle, the simultaneous adoption of two or more sons is 
invalid as to all (g). And where an adoption is invalid by 
reason of the concurrent existence of a son, natural or 
adopted, the death of the latter will not give validity to a 
transaction which was an absolute nullity from the first (h). 
It is suggested by Mr. Sutherland, and assented to by Mr. 
MacNaghten, that if the son, natural or adopted, became 
an outcast, and therefore unable to perform the necessary 
funeral rites, an adoption would be lawful ; and a practice 
to that effect is stated to exist in Bombay (7). But since 
Act XXI of 1850 a son would not forfeit any legal right by 
loss of caste. Therefore an adopted son could not, by virtue 
of his adoption, step into his place on the ground that he had 
lost his caste. If the question were to arise, it is possible 
the Courts would refuse to recognize an adoption which 
could confer no civil rights. The question might, however, 
become of importance on the death of the natural son with- 
out issue. 


§ 98. Ithas been suggested that an adoption by abachelor, 
or a widower, would be invalid, either on the ground that 
such a person was not in the order of grihastha (house- 
holder or married man), or that the right of adoption was 
only allowed where the legitimate mode of procreation had 
failed. But it may now be taken as settled that an adop- 





(e) Mt. Solukna v. Ramdolal, 1 8. D. 824 (484); Goureepershad v. Mt. 
Jymala, 28. D. 186 (174) ; Steele, 45, 183. 

(f) Rungama v. Atchama, 4M.I. A.1, 8. C. 7 Suth. (P.C.) 57. But an 
adoption will not be invalid because it is made in breach of an agreement to 
iad auoeser person, where such agreement has not been carried out. 2 Stra. 


(g) Ak Chunder v. Kalapar Haji, 12 1. A. 198; 8. C. 12 . . 
Sundari big, Pons Keshav, 12 Cal 686. : Sieh Orde 
(h) Basoo v. Basoo, Mad. Dec. of 1856, 20. 
(t) 2 W. MacN, 200; Steele, 42, 181, 
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tion in either of the above cases would be valid (k). In one 
case the Madras Sudr Court held that an adoption was 
illegal which had been effected during the pregnancy of 
the adopter’s wife ; not on the ground that she afterwards 
produced a son, which it does not appear that she did, but 
because it was “ of the essence of the power to adopt that 
the party adopting should be hopeless of having issue”’ (I). 
This principle, if sound, would preclude a man ever adopt- 
ing until extreme old age, or until he was on his death-bed. 
It is also opposed to the rules which provide for the case 
of a son born after an adoption (§ 155). Accordingly in a 
later case (1881) where an adoption had been held invalid 
on the ground that the wife was at the time pregnant, and 
known to be so by her husband, the Court after an examin- 
ation of the above decision over-ruled it, and held the 
adoption to be valid. They pointed out that the logical 
result of such a rule would be to suspend an adoption 
during the pregnancy, not only of the adopter’s wife, but 
also of the wives of his sons and grandsons, since the exist- 
ence of issue in the most extended sense of the word is a 
bar to an adoption (uw). 


§ 99. Where a person is disqualified from inheriting by 
any personal disability, such as blindness, impotence, 
leprosy, or the like, a son whom he may adopt can have 
no higher rights than himself, and would be entitled to 


maintenance only (7). Mr. Sutherland was of opinion that . 


the adoption itself would be valid, in which case, of course, 
the adopted son would succeed to the self-acquired or 
separate property of his adoptive father (0). On the other 


(k) Suth. Syn. 664, 671; 8 Dig. 252; 1 W. MacN. 66; 2 W. MacN. 175; 
Gunnappa v. Sankappa, Bom. Sel. Rep. 202; Nagappa v. Subba Sastry, 
2 Mad. H. C. 867 ; Chandvasekharudu v. Bramhanna, 4 Mad. H.C. 270. Gopal 
Anant v. Narayan Ganesh, 12 Bom. 829. Per Mahmood, J., 12 All. 382. 

(lL) Narayana v. Vedachala, Mad. Dec. of 1860, 97. See Steele, 43. 

(m) Nagabhushanam v. Seshamma, 8 Mad. 180; ace. Hanmant Ramchandra v. 
Bhimacharya, 12 Bom 103. 

(n) Dattaka Chandrika, vi. § 81; Sevachetumbara v. Parasucty, Mad. Dec. of 
1857, 210. Inthe Punjab a man who is blind, impotent, or lame, can adopt, 
though the Brahmans deny the right of one who was always impotent. Punjab 
Customary Law, II. 154. 

(0) Suth. Syn., 664, 671. 
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hand, in two cases which Mr. MacNaghten cites with appro- 
bation, the Bengal pundits held that the capacity of a leper 
to adopt depended upon his having performed the neces- 
sary expiation. When he had done so the adoption was 
valid. When he had not done so, or where the disease was 
such as to be inexpiable, the adoption was invalid (p). This 
opinion rested on the ground that until expiation he was 
unable to perform the necessary religious ceremonies. Ac- 
cordingly, the Bengal High Court decided that an adop- 
tion was invalid when effected by a widow who was living 
in concubinage, as this made her unfit to take part in any 
religious ceremony (gq). In Bombay it was contended that 
an adoption by a widow was invalid, as she had not under- 
gone tonsure, and was therefore impure. It appeared, 
however, that she had made certain expiatory gifts, which 
the Shastras, on being consulted previous to the adoption, 
had pronounced sufficient. The Court refused to allow their 
opinion to be questioned (r). In a case before the Privy 
Council it was argued, and seems to have been assumed, 
that an adoption would have been invalid, if it had been 
made while the adopter was still in a state of pollution (a). 
No decision was given upon the point, as the facts which 
would have raised it were negatived. When the case 
arises it will require a previous determination of the 
question, What religious ceremonies are necessary to an 
adoption, and who must take part in them (f). 


§ 100. The law as to the capacity of a minor to adopt, or 
to authorise an adoption, seems also unsettled. The various 
acts which constitute Courts of Wards all contain provi- 
sions forbidding a disqualified landholder to adopt without 
the consent of the Court (wv). It has been held that these 


(p) 2 W. MacN. 201, acc.; Mitakehara 

(q) Sayamalal v. Saudamini, 5B. L. 8.8 

(r) Ravji Vinayakrao v. Lakshmibai, 11 Ron 881, 392. 

(8) Ramalinga v. Sadasiva, 9 M. 1. A. 506; S. C: 1 Suth. (P. ©.) 25. 

(t) See as to this, post, § 142, 148, en as to the grounds upon which dis- 
rbility to inheritance arises, post, chap. 

(wu) Beng. Reg. X of 1793, a 88; LIL of 1808, a. 37(N. W. P.); Mad. Reg V 
of 1804, 5.25; Act XXXV of 1858, 8.74; Act TV of 1870, 8. 74 (B. O.), het 
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provisions do not apply at all unless actual possession has 
been taken by the Courts of Wards; but that where they 
do apply, they equally forbid the giving of an authority to 
adopt, and that an adoption made in violation of them is 
absolutely invalid (v). Under Act IX of 1875, (Majority) 
§ 3, minority in the case of Hindus now extends to the end 
of the 18th year, unless in cases where a guardian has been 
appointed by a Court of Justice, or where the minor is 
under the jurisdiction of the Court of Wards, in which case 
it lasts till the end of the 21st year. It has, however, been 
held in Bengal and Bombay that both an actual adoption 
effected by a minor, and an authority to adopt given by him, 
will be valid, provided he has attained years of discretion, 
and this opinion appears to have been approved by the 
Judicial Committee. Mr. Justice Mitter said: ‘‘ Every act 
done by a minor is not necessarily null and void. Those 
acts only which are prejudicial to his interest can be 
questioned and avoided by him after he reaches his majority. 
But no such prejudicial character can be predicated of 
adoption in the case of a childless Hindu, and as under the 
Hindu Shasters a minor who has arrived at the age of dis- 
cretion is not only competent but bound to perform the 
religious ceremonies prescribed for his salvation, we cannot 
hold the adoption made in this case to be invalid, merely 
because the adoptive father was in the eye of the law a 
minor” (w). The judgment does not state when a Hindu 
arrives at years of discretion ; whether the period is a fixed 
one, or whether it depends upon the special capacity of 





IX of 1879 (B.C.) 8.61. This last Act also extends the probibition to an au- 
thority to adopt. 

(v) Jumoona v. Bamasoonderai, 81. A 72; 8. C.1 Cal. 289; Neelkaunt v. 
Anundmoyee, 8. D. of 1855, 218; Anundmoyee v, Sheebchunder, 9 M. I. A. 287 ; 
8.C.28uth. (P.C.) 19. But see per Pontifex, J., Banee Pershad v. Moonshee 
Syud, 25 Suth. 192, 198. It has been held that the corresponding provision in 
Bombay, Act II of 1863, s. 6, cl. 2 only applies as between Government and the 
person claiming as adopted son, and cannot be taken advantage of by third par- 
7 for ate purpose of invalidating the adoption. Vasudevanant v. Ramkrishna, 

om. 529, 

(w) Rajendro Narain v. Saroda, 15 Suth. 548; Patel Vandravan Jekisan v. 
Manilal, 15 Bom. 565; per curiam, Jumoona v. Bamasoonderai, 81. A. 83; 8. 
C.1Cal. 289; Mt. Pearee v. Mt. Hurbunsee, 19Suth. 127 ; V. Darp. 770, where 
conflicting opinions are cited. 
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each individual. In general, the Hindu law-books speak 
of the age of discretion and majority as convertible terms, 
and treat each period as being attained at the sixteenth year. 
But a further subdivision is stated, viz., infancy to the end 
of the fourth year, boyhood to the end of the ninth, and 
adolescence to the end of the fifteenth. This distinction, 
according to Jagannatha, regards penance, expiation, and 
the like. An opinion is also mentioned by him, that the 
period of legal capacity may be determined with reference 
to the degree in which a youth has actually become con- 
versant with affairs (7). It may be that Mr. Justice 
Mitter meant, that an adoption would be valid if effected 
by a boy between the ages of ten and sixteen, who was 
shown to be capable of understanding the nature of his 
act (y). The actual decision appears to have been as to 
an authority to adopt given by the minor. Of course he 
could not authorise an adoption which he could not effect. 
The converse of the proposition does not seem necessarily 
to follow. An act done might be valid, though an authority 
to do it might be invalid. 


Adoption by § 101. As an adoption is made solely to the husband and 
wife, . . ee os 
for his benefit, he is competent to effect it without his wife’s 
assent, and notwithstanding her dissent (z). For the same 
reason, she can adopt to no one but her husband. An 
adoption made to herself, except where the Kritrima form 
is allowed, would be wholly invalid (a). Nor can she ever 
Adoption by § adopt to her husband during his lifetime, except with his 
weom: assent (b). Her capacity to adopt to him, after his death, 
whether with or without his assent, is a point which has 
given rise to four different opinions, each of which is settled 


Ae 1 a 291—298 ; 2 Dig. 115—117; Mitakshara on Loans, cited V. 


5) ‘Act IX of 1875 (Majority) does not settle the point, as 8. 2 provides that 
the Act is not to affect any pereon in the mutter of adoption. 

PS hake oarai vt eee i. § 22; Rungama vy. Atchama, 4M.1.A.2; 8.C. 
7 Suth. ( 

(a) Chowdhry Pudum v, Koer Oodey, 12 M. J. A. 856; 8.C.12 Suth (P.C.) 
1; 8.C.2B.L. BR. (P.C.) 101. Adoptions by women of the dancing-girl caste 
rest on a different footing, see sei § 188. 

(b) Dattaku Mimamaa, 1. § 27 
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to be law in the province where it prevails. “ All the schools 
accept as authoritative the text of Vasishtha, which says, 
‘Nor let a woman give or accept a son unless with the 
assent of our lord’ (§ 96). But the Mithila school appa- 
rently takes this to mean that the assent of the husband 
must be given at the time of the adoption, and therefore 
that a widow cannot receive a son in adoption, according 
to the Dattaka form, at all (c). The Bengal school inter- 
prets the text as requiring an express permission given by 
the husband in his lifetime, but capable of taking effect 
after his death (d) ; whilst the Mayukha, Kaustubha, and 
other treatises which govern the Mahratta school, explain 
the text away by saying, “that it applies only to an adop- 
tion made in the husband’s lifetime, and is not to be taken 
to restrict the widow’s power to do that which the general 
law prescribes as beneficial to her husband’s soul (e). The 
same interpretation is put upon the text by the Nambudry 
Brahmans of the West Coast (§ 42) with the same result (/). 
A fourth and intermediate view was established by the 
Judicial Committee in the case from which this quotation 
is taken, viz., that in Southern India the want of the hus- 
band’s assent may be supplied by that of his sapindas. 
The doctrine of the Benares school, as it prevails in Northern 
India, appears to be the same as that of Bengal, as to the 
necessity for the husband’s assent ; though upon this point 
a greater difference of opinion has prevailed, from the cir- 
cumstance that the Viramitrodaya, which allows the assent 
of the kinsmen to be sufficient, is an authority in that pro- 
vince (g). The result is, that in the case of an adoption 
at Vv. Musan Dhami, 6 S. D. 8. 

(d) 1 W. MacN. 91, 100; 2 W. MacN. 175, 182, 188; Janki Dibeh v. Suda 
Sheo,1 8. D. 197 (262); Mt. Tara Munee v. Dev. Narayun, 88. D. 887 (516). 

(e) Per curiam, Collector of Madura v. Moottoo Ramalinga, 12M.1. A. 485 ; 
8.0.1 B. L. RB. (P. C.) 1; 8. C. 10 Suth. (P. C.) 17; V. N. Mandlik, 463. 

(f) 11 Mad. 167, 178, 187. 

(9) Viramit., ii. 2,§8; 1 W. MaoN. 91, 100; 2 W. MacN. 189; Shumshere v. 
Dilraj, 28. D. 169 (216); Haiman v. Koomar, 2 Kn. 208; Chowdry Padum 
Singh v. Oodey Singh, 12 M. I. A. 350; per curiam, Collector of adura v. 
Moottoo Ramatinga. 12 M. 1. A. 440; 8. C. in Court below, 2 Mad. H.O. 216; 
2Stra. H. L. 92. Uulsht Ram v. Behari Lal, 12 All. (F. B.) 828, where it was 


also held that the want of proper authority could nes be cured on the principle 
of Factum valet, Semble, Lala Parbhu Lal y, Mylne, 14 Cal. 401—415, 
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by a widow, in Mithila, no consent is sufficient ; in Western 
India no consent is required ; in Bengal and Benares the 
husband’s assent is required ; in Southern India the con- 
sent either of the husband or of the sapindas is sufficient. 
The cases of Western and Southern India alone require 
any further discussion. Before examining them it will be 
well to dispose of the other matters relating to an adoption 
by a widow upon which the law is uniform. 


§ 102. No particular form of authority is required. It 
may be given in writing or in words (h), or by will (i). 
It may also be conditional ; that is, an authority to adopt 
upon the happening of a particular event, provided an adop- 
tion made when the event happened, would be legal. For 
instance, an authority to a widow to adopt, in the event of 
a disagreement between herself and a surviving son, would 
be invalid, because the father himself could not adopt so 
long as the son lived (k). But an authority to adopt in the 
event of the death of a son then living would be good, and 
so it would be if the authority were to adopt several sons in 
succession, provided one was not to be adopted till, the 
other was dead (0). 


§ 103. The authority given must be strictly pursued, and 
can neither be varied from nor extended. If the widow is 
directed to adopt a particular boy, she cannot adopt any 
other, even though he should be unattainable. If she is 
directed to adopt a son, her authority is exhausted as soon 
as she has made a single adoption ; and she cannot adopt 
a second time, even on the failure of the son first adopted 
(m). Where a man died, leaving his wife pregnant, and 


My) Fatwah, 1 Mad. Dec. 104; pe curiam, Soondur Koomaree v, Gudadhur, 
M.I.A. 64; ; S$ C. 4 Suth. (P. 0.) ao 

(1) Sar oda v. Tincowry, 1 Hyde, 

(k) Mt. Solukna v. Ramdolal, 8. *. 324 (484) ; Gopee Lall v. Mt. Chund- 
raolee, 19 Suth. 12, (a Privy Council wie 

(Ll) Shamchunder v. Nara yni, 2 8, 209 (279); Bhoobun Moyee v. Ram 
Kishore, 10 M.I.A. 279; S. é. 8 Suth. iB. C.) 15; Jumoona v. Bamasoonderat, 
81. A. 72 ; 8. C.1Cal. 289 ; Vellanki v. Venkata Rama, (Guutur case) 41, A 
1; 8.C.1 Mad. 174; 8. C. 26 Suth, 21. 

(m) Per curiam, Chowdry Padum v, Koer Oodey, 12 M. I. A, 886; 8, 0.1 
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authorized her to adopt, in case the son to be born should 
die, and she had a daughter, it was held she could not adopt 
(vn). And so it was decided that a direction to a widow 
to adopt a boy along with a living son, which was illegal 
and could not be carried out, did not authorise her to adopt 
after the death of that son (0). But an authority to adopt 
generally, authorises the adoption of any person whose 
affiliation would be legal (p). A direction by a testator 
that his widow should adopt a son “with the good advice 
and opinion of the manager,” whom he had appointed as a 
sort of agent, was held only as a direction, and that an 
adoption made without consulting him was valid (q). 


In one case decided at Madras, the authority to the widow 
was contained in the following words of her husband’s 
will :—‘ If Iyah Pillay beget a son, beside his present son, 
you are to keep him to my lineage.” At the testator’s 
death, Iyah Pillay had no second son. Sir Thomas Strange, 
decided that the widow was not bound to wait indefinitely, 
and he affirmed the validity of the adoption by her of 
another boy (7). This decision is canvassed with much 
vigour by the author of Considerations on Hindu Law (s), 
who argues that the authority was specific, that under it no 
one could be adopted but a son of Iyah Pillay, that the 
widow was bound to wait till after possibility extinct of 
further issue by him, and then that the authority would 
lapse, from the failure of any object, upon whom it could 
be exercised. Sir Thomas Strange, however, construed 
the document as evidencing a primary desire to be repre- 
sented by an adopted son, coupled with a subsidiary 
desire that that son should have been begotten by Iyah 


Suth. (P.C.); 1 F. MacN. 156, 175; 1 W. MacN. 89, dub.; Purmanund v. 
Oomakunt, 4 8. D. 818 (404); Gournath v. Arnapoorna, 8. D. of 1852, 882 
Amirthayyan v. K orharuney yar, 14 Mad. 65. 

(n) Mohendro Lall v. Rookinny, 1 Coryton, 42; cited V. Darp. 814. 

(0) Joychundro v. Bhyrub, 8. D. of 1849, 41. 

(p) 1 Mad. Dec. 105. 

(9) Surendra Nandan v. Sailaja Kant, 18 Cal. 885. 

(r) Veerapermall v. Narain Pillay,1N.C.91. ° (s) F. MaoN. 
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Pillay. In this construction he was certainly more liberal 
than the Courts have been in the other instances just 
mentioned. 


§ 104. Another limitation to the right of adoption has 
been laid down by the Privy Council, in some cases which 
decide, that a widow cannot adopt to her deceased husband 
where he has left a son, who has himself died, leaving 
an heir to his estate. The first case in which this point 
arose was that of Bhoobun Moyee v. Ram Kishore Achari (t). 
There Gour Kishore died leaving a son Bhowani, and a 
widow Chundrabullee, to whom he gave an express authority 
to adopt in the event of his son’s death. Bhowani mar- 
ried, attained his majority, and died, leaving a widow but 
no issue. Chundrabullee then adopted a son Ram Kishore, 
who sued Bhowani’s widow to recover the estate. The 
Privy Council held that her estate could not be divested 
by the subsequent adoption. Lord Kingsdown, however, 
went on to say “that at the time when Chundrabullee 
professed to exercise it, the power was incapable of execu- 
tion.” Their Lordships admitted that Gour Kishore had 
fixed no limits to the period during which his power might 
be acted on by his widow, but, they said, “ it is plain that 
some limits must be assigned. It might well have been 
that Bhowani had left a son, natural born or adopted, and 
that such son had died himself, leaving a son, and that such 
son had attained his majority in the lifetime of Chundra- 
bullee. It could hardly have been intended that after the 
lapse of several successive heirs a son should be adopted 
to the great-grandfather of the last taker, when all the 
spiritual purposes of a son, according to the largest con- 
struction of them, would have been satisfied. But whatever 
may be the intention, would the law allow it to be effected ? 
We rather understand the Judges below to have been of 
Opinion, that if Bhowani Kishore had left a son, or if a son 


10M. 1. A. 279; 8. C. 3 Suth. (P. C.) 15. See this case referred to on 
auother point, § 172, ° 
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had been lawfully adopted to him by his wife under a power 
legally conferred upon her, the power of adoption given to 
Chundrabullee would have been at an end. But it is diffi- 
cult to see what reasons could be assigned for such a result 
which would not equally apply to the case before us.” 
The same question arose again after the deaths of Bhowani’s 
widow and of Chundrabullee. Ram Kishore got into pos- 
session of the property left by Gour Kishore and Bhowani. 
He was sued for its recovery by a more distant relation. It 
was admitted that he was entitled to hold it, if his adoption 
was valid, and the High Court of Bengal decided in his 
favour (uw). They limited the effect of the Privy Council 
judgment to that which it had actually decided, viz., that 
the plaintiff in the suit had no right to the property which he 
claimed. This decision, however, was in its turn reversed 
by the Judicial Committee (v). They said “ the substitu- 
tion of a new heir for the widow was no doubt the question 
to be decided, and such substitution might have been dis- 
allowed, the adoption being held valid for all other pur- 
poses, which is the view the Lower Courts have taken of 
the judgment, but their Lordships do not think that this 
was intended. They consider the decision to be that, upon 
the vesting of the estate in the widow of Bhowani, the 
power of adoption was at an end, and incapable of execu- 
tion and if the question had come before them without any 
previous decision upon it they would have been of that 
opinion.” Both these cases were again considered and 
followed in a subsequent case from Madras (w), when the 
facts were exactly similar, except that the widow acted 
upon an authority from her husband’s sapindas, given after 
the death of the natural born son, but during the life of 
his widow. After her death the distant collaterals sued for, 
and obtained a declaration that the adoption was wholly 
invalid, and could not stand in the way of their reversion- 





(u) Puddo Kumaree v. Juggut Kishore, 5 Cal. 615. 

(v) Pudma Coomari v. Court of Wards, 81. A. 229. 

(w) Thayammal v. Venkatrama, 141. A. 67, 8.0. 10 Mad. 205; Tarachurn v. 
Suresh Chunder, 161. A. 166; S.C. 17 Cal. 122. 
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ary rights. Of course the same doctrine would apply 
a fortiort as against the independent right of a widow in 
Bombay to adopt to her late husband (a). 


§ 104A. ‘The applicability of this doctrine to cases 
differing in their facts has been considered in two cases in 
Bengal. In the first (y) a husband had left his widow 
authority to adopt five sons in succession. She adopted 
Kristo Churn who died twelve years after his adoption, 
apparently unmarried. She then adopted another boy, whose 
right to succeed to the husband’s property was disputed 
by a collateral relation of the husband. Before the High 
Court, the only point raised was that under the decision in 
Bhoobun Moyee’s case (z) the power to the widow to make 
a second adoption was incapable of execution, inasmuch as 
Kristo Churn had lived long enough to perform all acts of 
spiritual benefit for the deceased, and it must be assumed 
he had performed them. The High Court found that the 
second adoption was valid. They said that ‘an adopted 
son attaining an age of sufficient maturity, and performing 
the religious services enjoined by the Shasters cannot ex- 
haust the whole of the spiritual benefit which a son is 
capable of conferring upon the soul of his deceased father. 
Because these services are enjoined to be repeated at 
certain stated intervals, and the performance of them on 
each successive occasion secures fresh spiritual benefit to 
the soul of the deceased father.’”’ As regards Bhoobun 
Moyee’s case, they proceeded to state their opinion that the 
Privy Council had not meant to hold that the power was 
incapable of execution for all purposes, but only for the 
purpose of divesting the widow of Bhowani Kishore of her 
proprietary rights. This view can no longer be maintain- 
ed after the more recent decisions of the Judicial Com- 
mittee. But the case before the High Court differed from 
the three cases in the Privy Council which followed and 





(2) See W. & B, 987—991. Keshav Ramkristna v. Govind Ganesh, 9 Bom. 94, 
(y) Ram Soondar v. Sarbanee Dossee, 22 Suth. 12). (2) Ante, § 104. 
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explained Bhoobun Moyee’s case (a), in this respect that 
on the death of Kristo Churn the estate vested in no one 
as his heir, other than the widow who exercised the power 
of adoption. In this respect the case may well stand 
along with the four already discussed. In fact it comes 
within the express words of Lord Kingsdown, when he 
said (b) “If Bhowani Kishore had died unmarried, his 
mother, Chundrabullee Debia, would have been his heir, 
and the question of adoption would have stood on quite 
different grounds. By exercising the power of adoption 
she would have divested no estate but her own, and this 
would have brought the case within the ordinary rule.” 


This dictum was the ground of the later decision of the 
Bengal High Court (c). There Jagat Sett died in 1865 
leaving an adopted son Gopal Chand and a widow Pran 
Kumari. Gopal Chand died in 1868, leaving a son Gopi 
Chand, and he again died unmarried and without issue. 
On his death Pran Kumari, who was his heir, adopted Jibun 
Mull. The plaintiff, a distant collateral relation of Gopi 
Chand, sued for a declaration that he was entitled to 
succeed to the estate on the death of Pran Kumari, and 
that the adoption of Jibun Mull was invalid. The High 
Court appears to have admitted that the adoption would 
have been invalid if it had been based upon an authority 
to adopt granted by Jagat Sett. In this case, however, 
the parties were Jains, and by Jain law a widow can adopt 
without authority from her husband (d). They held that 
this distinguished the case from that of Pudma Kumari 
Debi v. The Court of Wards (e), and brought it within the 
dictum of Lord Kingsdown above quoted. But, although 
a Jain widow can adopt without any authority from her 
husband, it is difficult to suppose that she can do what her 
husband could not have authorised her to do. Both in 
Madras and Bombay a widow is precluded from adoption 


(a) 81. A. 229; 141. A. 67; 161. A. 166. (b) 10M. /.A., p. 811. 
(ce) Manick Chand v. Jagat Settant, 17 Cal. 518, p. 586. 
(d) Post, § 119. (e) 8 f. A. 229. 
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where a prohibition from her husband can be proved or 
inferred (f). Can she be in a better position, where the 
law would have prohibited her to act upon his directions, 
if they had been given? 


§ 105. A widow, who is duly authorised by her husband, 
may adopt while she is a minor, because the act is her hus- 
band’s, and she is only the instrument (g). 1 presume the 
same rule would apply in cases where an authority by his 
sapindas is requisite, and is given. In Western India it 
is stated that a widow under the age of puberty cannot 
adopt (h). I suppose the reason for the difference 1s that 
there the adoption is the act of the widow, for which no 
authority, or consent, is required. 


An unchaste widow cannot adopt even with the express 
authority of her husband, because her dissolute life entails 
a degradation which renders her unable to perform the 
necessary ceremonies. This incapacity may, it is said, be 
removed by performing the penances proper for expiation. 
But these cannot be performed during pregnancy ;.there- 
fore, while it lasts an unchaste widow cannot possibly adopt 
(1). In the case of an adoption by a Vaisya widow under 
authority from her husband it seems to have been con- 
sidered by the Madras High Court, though it was not 
necessary to decide the point, that the adoption was bad, 
being made while the corpse was still in the house, and the 
widow was therefore in a state of pollution (k). Whether 
this ground of incapacity would apply in the case of Sudras, 
depends upon the question, whether in their case any 
religious ceremonies are necessary (I). 


(f) 12M. 1. A., p. 443, post, § 110 and § 118. | 

(g) 2 W. MacN. 180; V. Darp. 769; Mondakint v. Adinath, 18 Cal. 69. 

(h) Steele, 48. 

(1) Thukoo v. Ruma, 2 Bor. 446, 456 [488]; Sayamalal v. Saudamini, 5 B. 
L. R. 862, approved by Mitter, J., Kery Kolitany v. Moneeram, 18 B. L. R. 14; 
S. ©. 19 Suth. 367. Ag to the possibility of removing by penance the results 
of unchastity, see per Mitter, J., 8. C. 18 B. L. R. 89. 

(k) Ranganayakamma v. Alwar Setti, 18 Mad. p. 222, 

(1) As to this, see post, § 142. 
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§ 106. Where there are several widows, if a special Several widows. 


authority has been given to one of them to adopt, she, of 
course, can act upon it without the assent of the others, 
and, I presume, she alone could act upon it (m). If the 
authority has been given the widows severally, the junior 
may adopt without the consent of the senior, if the latter 
refuses to adopt (7). In Bombay, it is said that where 
there are several widows, the elder has the right to adopt 
even without the consent of the junior widow, but that the 
junior widow cannot adopt without the consent of the 
elder, unless the latter is leading an irregular life, which 
would wholly incapacitate her (0). 


§ 107. It is a curious thing, that while the husband’s 
right is recognized to delegate to his widow an authority 
to adopt, he can delegate it to no one else (p). In 
cases where the assent of sapindas will supply the place of 
an authority by the husband, that assent must be sought 
for and acted upon by the widow. Where no authority is 
given or required, equally the widow alone can perform the 
act (q). The reason probably is, that she is looked upon, 
not merely as his agent, but as the surviving half of him- 
self (r), and, therefore, exercising an independent discretion, 
which can neither be supplied, nor controlled, by any one 
else. Itis no doubt upon the same principle, that an express 
authority, or even direction, by a husband to his widow to 
adopt is, for all legal purposes, absolutely non-existent 
until it is acted upon. She cannot be compelled to act 
upon it unless, and until, she chooses to do so (s). If she 


(m) 2 Stra. H. L. 91. 

(n) Mondakini v. Adinuth, 18 Cal. 69. : 

(0) Steele, 48,187; W. & B. 977,999; Rakhmabai v. Radhabai, 5 Bom. Il. 
C. (A.C. J.) 181. . : 

(p) E.g., A direction by a testator tu his son’s widow to adopt might au- 
thorise an adoption to the son, but not tothe testator. Karsandas v. Ladka- 
vahu, 12 Bom. 185. 

(q) F. MacN. 202; 2Stra.H. L. 94; Veerapermall v. Narain Pillay, 1N.C., 
108; Bhagvandas v. Rajmal, 10 Bom. H. C. 241. 

(r) See Vribasputi, 3 Dig. 458. 

(8) Dyamoyee v. Rasbeharee, 8. D. of 1852, 1018; Bamundoss y. Mt. Tarinee, 
7M, 1. A. 190; Uma Sunduri v. Sowrobinee, 7 Cul. 288. 


Widow alone 
can hey i for 
husband. 


Her discretion 
absolute. 


124 


No limit of time 


LAW OF ADOPTION. (Chap. V, 


acts upon it, not voluntarily but under the influence of coer- 
cion, physical or moral, the adoption is invalid (#). And 
so it has been held in a case where a widow adopted in 
ignorance of the legal effect of her acts in divesting her 
estate (u). The Court will not even recognize the autho- 
rity to the extent of making a declaration as to its validity 
(v). Tuill she does act, her position is exactly the same as 
it would be, if the authority had never been given. If she 
would be the heir to her husband’s estate in the absence of 
a son, she is such heir until she chooses to descend from 
that position ; and she is in of her own right, and not as 
trustee for any son to be adopted hereafter (w). If she is 
not the heir, she can claim no greater right to interfere 
with the management of the estate, or to control the persons 
in possession, than if she had no authority. The only mode 
of giving it effect is to act upon it (v). If a husband directs 
his widow to adopt a particular boy, or the child of a 
particular father, she is under no obligation to submit to 
any conditions which the latter may attempt to impose 
(y). A question has arisen, but not been decided, whether 
a widow with power to adopt can bind herself not to adopt. 
The Court refused an intervm injunction against the adop- 
tion but there the matter ended (z). Should the case 
arise again, it might affect the decision to consider the 
nature of the widow’s power ; whether she was expressly 
directed by her husband to adopt or only allowed to do so 
at her own discretion or whether her husband had been 
wholly silent on the point, and her authority to adopt arose 
from consent of sapindas, or, in the West Coast, from her 
own independent power. Nor is there any lhmit to the 
time during which a widow may act upon the authority 


(t) Ranganayakamma v. Alwar Setti, 18 Mad. 214, 220. 

(u) Bayabai v. Bala, 7 Bom. H. Ct. Appx. 1. 

(v) Mt. Pearee v. Mt. Hurbunsee, 19 Suth. 127; Sreemutty Rajcoomaree v. 
Nobocoomar, 1 Boul. 187; Sev. 641, n. - 

(w) Bamundoss v. Mt. Tarinee, 7 M. I. A. 169, overruling Byaya v. Shama, 
S. D. of 1848, 762. 

(x) Mt. Subudra v. Goluknath, 7 8. D. 148 (166). 

(y) Shamavahoo v. Dwurkadas, 12 Bom. 202 

~ Assar Purshotam v. Ratanbat, 18 Bom. 56. 
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given to her (a). In a Bengal case, an adoption made 
fifteen years after the husband’s death was supported ; and 
in Bombay cases the periods were twenty, twenty-five, fifty- 
two, and even seventy-one years (b). 


§ 108. Having now seen the effect of an authority to 
adopt when given by the husband, it remains to examine 
the mode in which it may be supplied when wanting. This 
can only be in Southern and Western India and in some 
parts of Northern India (§ 101, 110, 119). In Madras the 
balance of opinion had always been that in the absence of 
authority from the husband, the assent of sapindas was 
sufficient. Till lately, however, the point was certainly 
open to argument. It has now been definitively settled by 
the judgment of the Privy Council in the case of the 
Ramnaad Zemindary, and in several other cases which 
followed, and were founded upon, that decision. 


§ 109. In the Ramnaad case (c), the adoption in dispute 
was made by a widow, who had taken as heir to her late 
husband a Zemindary, which was his separate estate. The 
adoption was made with the assent, original or subsequent, 
of a number of sapindas of the last male holder, who were 
certainly the majority of the whole number then alive, if 
indeed they did not constitute the entire body of sapindas. 
The only question, therefore, which required decision was, 
whether in Southern India any amount of assent on the 
part of sapindas could give validity to an adoption made by 
a widow without her husband’s consent. The High Court 
of Madras, after an elaborate examination of all the autho- 
rities, came to the conclusion that such an adoption was 


(a) F, MacN. 157; 1 N. C. 111; Ramkishen v. Mt. Strimutee, 38. D. 367. 
(489, 494), 

(b) Anon, 2M. Dig. 18; Bhasker v. Narro_Ragoonath, Bom. Sel. Rep. 24; 
Brijbhookunjee v. Gokoolootsaojee, 1 Bor. 181 ; [202] Nimbalkar v. Jayavantrav, 
4 Bom. H.C. (A. C.J.) 191. Giriowa v. Bhimajt Raghunath, 9 Bom. 58. See 
Dukhina v. Rash Beharee, 6 Suth. 221, where it was suggested that a widow 
could not act upon an authority after twelve years. Sed quere. 

(c) Collector of Madura v. Moottoo Ramalinga, 2 Mad. H. O. 206; affd., 12 
M.I.A, 397,8.0.1B.L. 8.(P. ©.) 1; 8. C. 10 Suth. (P. C,) 17. 
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valid. They relied much on the theory that the law of 
adoption was founded upon, and a development from, the 
old principle of actual begetting by a brother or sapinda. 
Arguing from this analogy, they proceeded to say (4), 
“ On the reason of the rule, then, it seems to us that if the 
requirement of consent is more than a moral precept, and 
it must never be forgotten that in all Hindu authors, as in 
the works of all authors who expound a system of positive 
law, professing to be based upon divine revelation, ethical 
and jural notions are inextricably intermixed, the assent 
of any one of the sapindas will suffice. If, however, the 
sapindas are by a fanciful, rather than a solid, analogy to 
be treated as a juridical person in which the whole autho- 
rity of the husband is to be vested, it would be wholly con- 
trary to sound jurisprudence to treat the assent of every 
individual member as necessary. On the contrary, the will 
of the majority of individual members must be taken as the 
will of the body, in any matter not manifestly repugnant 
to the purpose for which the body was created.” 


§ 110. The Judicial Committee confirmed this decision 
upon the ground of positive authority and precedent, while 
declining to accept the supposed analogy between adop- 
tions according to the Dattaka form, and the obsolete 
practice of raising up issue to the deceased husband by 
carnal intercourse with the widow. They then proceeded 
as follows (e) :— 


‘It must, however, be admitted that the doctrine is 
stated in the old treatises, and even by Mr. Colebrooke, 
with a degree of vagueness that may occasion considerable 
difficulties and inconveniences in its practical application. 
The question who are the kinsmen whose assent will supply 
the want of positive authority from the deceased husband, 
is the first to suggest itself. Where the husband’s family 





(d) 2 Mad. H. C. 281. I have already suggested my belief that the two 
things were Lad arabe Rao ae of each other. See anie, § 63, et seg 
(e) 12M A, 441 C.1B.L. 4. (P. C.) 1; 8. C. 10 Suth, (P. Gy U7. 
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is in the normal condition of a Hindu family, 7.e., undivided, 
that question is of comparatively easy solution. In such 
a case, the widow, under the law of all the schools which 
admit this disputed power of adoption, takes no interest in 
her husband’s share of the joint estate, except a right to 
maintenance. And though the father of the husband, if 
alive, might, as the head of the family and the natural 
guardian of the widow, be competent by his sole assent to 
authorise an adoption by her, yet, if there be no father, the 
assent of all the brothers, who, in default of adoption, 
would take the husband’s share, would probably be required, 
since it would be.unjust to allow the widow to defeat their 
interest by introducing a new co-parcener against their will. 
Where, however, as in the present case, the widow has 
taken by inheritance the separate estate of her husband, 
there is greater difficulty in laying down a rule. The 
power to adopt, when not actually given by the husband, 
can only be exercised when a foundation is laid for it in the 
otherwise neglected observance of religious duty, as under- 
stood by Hindus. Their Lordships do not think there is 
any ground for saying that the consent of every kinsman, 
however remote, is essential. The assent of kinsmen seems 
to be required by reason of the presumed incapacity of 
women for independence, rather than the necessity of 
procuring the consent of all those whose possible and rever- 
sionary interest in the estate would be defeated by the adop- 
tion. In such a case, therefore, their Lordships think that 
the consent of the father-in-law, to whom the law points as 
the uatural guardian and ‘venerable protector’ of the 
widow, would be sufficient (f). It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend on the circum- 
stances of the family. All that can be said is, that there 
should be such evidence of the assent of kinsmen as 
suffices to show that the act is done by the widow in the 





(f) So held were the case arose. Vithoba v. Bapu, 15 Bom. 110. 
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proper and bond fide performance of a religious duty, and 
neither capriciously, nor from a corrupt motive. In this 
case no issue raises the question that the consents were 
purchased, and not bond fide obtained. The rights of an 
adopted son are not prejudiced by any unauthorised aliena- 
tion by the widow which precedes the adoption which she 
makes ; and though gifts improperly made to procure assent 
might be powerful evidence to show no adoption needed, 
they do not in themselves go to the root of the legality of 
an adoption. 


“ Again, it appears to their Lordships that, inasmuch as 
the authorities in favour of the widow’s power to adopt 
with the assent of her husband’s kinsmen proceed in a 
great measure upon the assumption that his assent to this 
meritorious act is to be implied wherever he has not for- 
bidden it, so the power canfiot be inferred when a prohibi- 
tion by the husband either has been directly expressed by 
him, or can be reasonably deduced from his disposition of 
his property, or the existence of a direct line competent 
to the full performance of religious duties, or from other 
circumstances of his family, which afford no plea for a super- 
session of heirs, on the ground of religious obligation to 
adopt a son in order to complete, or fulfil, defective religi- 
ous rites” (g). 


§ 111. Of course, in all subsequent instances of adoption 
by a widow without express authority from her husband, 
the effort has been to bring the case within, or to exclude 
it from, some of the above dicta. I say dicta, because the 
only point actually decided was that the assent of the majo- 
rity of the sapindas was sufficient. 


Accordingly, in a Madras case, which followed shortly 





(g) The practice in the Punjab appears to be exactly the same as that laid 
down inthe Ramnaad case, An adoption is there looked upon merely as a mode 
of transferring, or creating, atitle to property. A widow may adopt either with 
her husband’s permission, or by consent of his kinsmen, but in no case against 
an express prohibition by him. Punjab Cust., 83. 
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alter the decision of the Ramnaad suit, an attempt was made 
to push that doctrine to the extent of holding that the con- 
sent of sapindas was wholly unnecessary, and that the 
widow might adopt of her own authority. But the Court 
refused to carry the law further than had been laid down 
in that judgment, in which “there had been the assent of a 
majority of the husband’s sapindas to the adoption on his 
behalf” (h). 


§ 112. The next case arose in the Travancore Courts, 
where a widow had made an adoption without the consent 
of her husband’s undivided brother, but with the consent 
of her divided kinsmen. The Court, after weighing the 
judgments of the High Court and the Privy Council in 
the Ramnaad case, decided against the sufficiency of the 
authorization. The Chief Judge, after observing that a 
woman under Hindu law was in a perfect state of tutelage, 
passing from the control of her father to that of her hus- 
band, and after his death to that of the head of his family, 
pointed out that, in the absence of the father-in-law, the 
eldest surviving brother must necessarily be that head. 
He said, “ it is clear to me, then, that the kinsman whose 
assent the law requires for this act is the one who would 
be liable to support her through her widowhood, and to 
defray the marriage expenses of her female issue. In the 
case of divided kinsmen the case may be different, because 
no one in particular can claim to control her, or is charge- 
able for her maintenance; but it seems to be clear that, 
united as the family is, the natural head and venerable pro- 
tector contemplated by the Shastras is the surviving brother, 
or if there are more than one, the eldest of them. It seems 
to me impossible to affirm that the liability to maintain the 
widow, and undertake the other duties of the family, is not 
coupled with aright to advise and control her act in so 
important a matter as the introduction of a stranger into 





(h) Arundadi v. Kuppammal, 3 M. H.C. 288, and per curiam, Parasara v. 
Rangaraja, 2 Mad. 206. 
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the family, with claims to the family property” (1). It 
will be seen that this reasoning was approved and followed 
by the Privy Council in the case which follows. 


§ 113. The next case was one of the class contemplated 
by the Judicial Committee in their remarks above quoted, 
and exactly similar to that in the Travancore suit, the family 
being an undivided family, and the consent of the father- 
in-law being wanting. In it (k) the Zemindar of Chinna 
Kimedy died, leaving a wife, a brother, and a distant and 
divided sapinda, the Zemindar of Pedda Kimedy; there 
were no other sapindas. The deceased and his brother 
were undivided. ‘Therefore, in default of an adoption, the 
brother was the heir. The widow adopted the son of the 
Pedda Kimedy Zemindar, admittedly without the consent 
of the brother. She alleged a written authority from her 
husband, but pleaded that even without such authority, 
she had sufficient assent of sapindas within the meaning of 
the Ramnaad decision. The Lower Court found against 
her on both points. Onappeal, the High Court was inclined 
to think the authority proved, but reversed the decision of 
the Lower Court, on the ground that the assent of the Pedda 
Kimedy Zemindar, evidenced by his giving his son, was 
sufficient. The Court expressly ruled (J) and it was neces- 
sary so to rule,—Ist. That the consent of one sapinda 
was sufficient ; 2nd. That proximity to the deceased with 
regard to rights of property was wholly beside the question. 
In the particular instance the assenting sapinda was not 
only not the nearest heir, but was not an immediate heir at 
all, because, being divided, he could not take till after the 
widow. 


§ 114. The Judicial Committee, on appeal, held that the 
written authority was made out. It was therefore unneces- 


(1) Ramaswami Iyen v. Bhagati Ammal, 8 Mad. on 58. 


(k) Bogheneahe v. Broso Kishoro, 8 1. A. 154; S$. C. 1 Mad. 69; S. C. 
25 Suth. 291. 


(l) 7 M. H. C. 301. 
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sary to go into the question of law. But being of opinion 
that the views laid down by the High Court were unsound, 
they proceeded to intimate their dissent from them (m). 


In the first place, they reiterated their opinion that spe- 
culations derived from the practice of begetting a son upon 
the widow, upon which Mr. Justice Holloway had again 
founded his opinion, were inadmissible as a ground for 
judicial decision. They also stated that the analogy of that 
practice would not support the conclusions drawn from it. 
“‘ Most of the texts speak of ‘the appointed’ kinsman. By 
whom appointed? It we are to travel back beyond the 
Kali age, and speculate upon what then took place, we have 
no reasonable grounds for supposing that a Hindu widow, 
desirous of raising up seed to her deceased husband, was 
ever at liberty to invite to her bed any sapinda, however 
remote, at her own discretion (n) ; and that his consent of 
itself constituted a sufficient authorization of his act. 


“ Positive authority, then, does not do more than establish 
that, according to the law of Madras, which in this respect 
is something intermediate between the stricter law of 
Bengal and the wider law of Bombay, a widow, not having 
her husband’s permission, may adopt a son to him, if duly 
authorized by his kindred. If it were necessary, which in 
this case it is not, to decide the point, their Lordships 
would be unwilling to dissent from the principle recognized 
in the Travancore case, viz., that the requisite authority is, 
in the case of an undivided family, to be sought within that 
family. The joint and undivided family is the normal 
condition of Hindu society. An undivided Hindu family 
is ordinarily joint, not only in estate but in food and worship ; 
therefore, not only all the concerns of the joint property, 
but whatever relates to their commensality and their religi- 


(m) 81. A. 190, 192. ; 
(n) Gautama expressly declares that ‘‘a son hegotten ona widow whose hus. 
band’s brother lives, by another more distant relation, is excluded from inherits 


ance,” xxviii. § 28. See ante, § 68. 
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ous duties and observances, must be regulated by its mem- 
bers, or by the manager to whom they have expressly or by 
implication delegated the task of regulation. The Hindu 
wife upon her marriage passes into, and becomes a member 
of, that family. It is upon that family that, as a widow, 
she has her claim for maintenance. It is in that family 
that, in the strict contemplation of law, she ought to reside. 
It is in the members of that family that she must presumably 
find such counsellors and protectors as the law makes requi- 
site for her. These seem to be strong reasons against the 
conclusion that for such a purpose as that now under 
consideration she can at her will travel out of that undivided 
family, and obtain the authorization required from a 
separated and remote kinsman of her husband (0). 


‘“‘In the present case there is an additional reason against 
the sufficiency of such an assent. It is admitted on all 
hands that an authorization by some kinsman of the husband 
is required. To authorize an act implies the exercise of 
some discretion whether the act ought or ought not to be 
done. In the present case there is no trace of such an 
exercise of discretion. All we know is that the Mahadevt, 
representing herself as having the written permission of 
her husband to adopt, asked the Rajah of Pedda Kimedy 
to give her a son in adoption, and succeeded in getting one. 
There is nothing to show that the Rajah ever supposed 
that he was giving the authority to adopt which a widow 
not having her husband’s permission would require.” 


‘The remarks last quoted would probably make it difficult 
hereafter for a widow to plead, as she did in this case, 
first, that she had express authority from her husband to 
adopt, and, secondly, that if she had not such authority, the 
want of it was supplied by authority from kinsmen. Ac- 


——_ a 





(0) Where, however, all the branches of the family are divided from the 

deceased husband and from each other, the Madras High Court has held that 

the bond fide consent of one divided member is sufficient, where the assent of 

a Sore is withheld from improper motives. Parusara v. Rangaraja, 
a 
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cordingly in a later case decided by the Judicial Commit- 
tee (p), an adoption was set aside (inter alia) on the ground 
that the consent of the managing member of the family, 
which might in other respects have been sufficient, had 
been obtained by the widow upon a representation that she 
had received authority to adopt from her deceased husband, 
no such authority having been in fact given. 


§ 115. In a case, subsequent to the Berhampore case, one 
would have imagined that everything had concurred to 
place the validity of the adoption beyond dispute. The 
family was divided ; all the sapindas had assented, and the 
persons in possession of the property had no title whatever. 
But the High Court set the adoption aside on the ground 
“that 1t was not made out that there had been such an 
assent on the part of the widow as to show, to quote the 
words of the judgment of the Privy Council in the Ramnaad 
case, ‘that the act was done by the widow in the proper 
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there was no appearance of any anxiety or desire on the 
part of the widow for the proper and bond fide performance 
of any religious duty toher husband. Her object appeared 
to have been to hold the estate till her death, and then 
continue the line in the person of the plaintiff. This judg- 
ment was reversed on appeal. The Privy Council, after 
pointing out that the facts of the case did not justify the 
inference drawn from them by the High Court, proceeded 
to say :— 


“This being so, is there any ground for the application 
which the High Court has made of a particular passage in 
the judgment in the Ramnaad case? The passage in 
question perhaps is not so clear as it might have been 
made. The Committee, however, was dealing with the 
nature of the authority of the kinsman that was required. 
After dealing with the vevata guestio which does not arise 


(p) Karunabdhe v. Ratnamatyar, 7 J. A. 178, 8. C. 3 Mad. 270. Venkata. 
lakshmamma v, Narasayya, § Mad. 545. 
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in this case, whether such an adoption can be made with 
the assent of one or more sapindas in the case of joint 
family property, they proceed to consider what assent would 
be necessary in the case of separate property; and after 
stating that the authority of the father-in-law would pro- 
bably be sufficient, they said: ‘It is not easy to lay down 
an inflexible rule for the case in which no father-in-law is 
in existence. Every such case must depend upon the 
circumstances of the family. All that can be said is, that 
there should be such evidence,’ not, be it observed, of the 
widow’s motives, but ‘of the assent of kinsmen, as suffices 
to show that the act is done by the widow in the proper 
and bon fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive. In this case no 
issue raises the question that the consents were purchased 
and not bond fide attained.’ Their Lordships think it 
would be very dangerous to introduce into the considera- 
tion of these cases of adoption nice questions as to the 
particular motives operating on the mind of the widow, and 
that all which this Committee in the former case meant to 
lay down was, that there should be such proof of assent on 
the part of the sapindas as should be sufficient to support 
the inference that the adoption was made by the widow, 
not from capricious or corrupt motives, or 1n order to defeat 
the interest of this or that sapinda, but upon a fair con- 
sideration by what may be called a family council, of the 
expediency of substituting an heir by adoption to the 
deceased husband. If that be so, there seems to be every 
reason to suppose that in the present case there was such 
a consideration, both on the part of the widow and on 
the part of the sapindas; and their Lordships think that 
in such a case it must be presumed that she acted from the 
proper motives which ought to actuate a Hindu female, 
and that, at all events, such presumption should be made 
until the contrary is shown”’ (q). 


(q) Vellanki v. Venkata Rama, 41.A.1,1388.C. 1 Mad. 174, 8. C. 26 Suth. 
21 In this case the husband had died, leavingason. ‘The decision established 
that sapindas had the same power of authorising an adoption in lieu of a son, 
who died, #8 they would have had if there had never been a sou. 
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§ 116. It does not seem quite clear, even now, whether 
their Lordships are of opinion that the motive which operates 
upon the mind of a widow in making an adoption can be 
material upon the question of its validity, where she has 
obtained the necessary amount of assent: that is, whether 
evidence would be admissible which went to show that the 
widow was indifferent to the religious benefits supposed to 
flow from an adoption to her husband, or even disbelieved 
in the efficacy of such an adoption; and that her real and 
only object in making an adoption was to enhance her own 
importance and position, and to prevent the property of her 
late husband from passing away to distant relations. With 
the greatest deference to any conclusions to the contrary 
which may be drawn from the above passages, it seems to 
me that the Judicial Committee did not mean to lay down 
that such evidence would be material or admissible. The 
fair result of all their judgments appears to be, that the 
assent of one or more sapindas is necessary, as a sort of 
judicial decision that the act of adoption is a proper one. 
That decision, like any other, may (perhaps) be impeached, 
by showing that it was procured by fraud or corruption. 
But if it was arrived at bond fide by the proper judges, it 
is conclusive as to the propriety of the adoption. The judg- 
ment of the Court cannot be affected by the motives of the 
suitor. ‘he reasons which influence the widow may be 
puerile or even malicious. But what the family decide 
upon is the propriety of her act, not the propriety of her 
reasons (7). 


§ 117. As might have been anticipated, the ingenuity 
of Hindu litigants was next directed to invalidating the 
assent of the sapindas. Accurdingly an adoption by a 
widow, with the consent of the managing member, and only 
adult sapinda of an undivided family was set aside on the 
ground (inter alia) that his consent was given from inter- 


(r) Acc. Vithobav. Bapu, 15 Bom. 134; Patel Vandravon Jekisan v. Manilal, 
pbid. 5635, 
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ested motives (s). But where the assent is fair and bond 
fide, I would submit that it could not be objected to on the 
ground that it did not arise from religious motives. I have 
already suggested that even according to Brahmanical 
views, religious grounds were not the only ones for making 
an ‘adoption, and that among the dissenting sects of Aryans, 
and all the non-Aryan races, religious motives had abso- 
lutely nothing to do with the matter (¢). But further, 
when a religious act comes to be indissolubly connected 
with civil consequences, it follows that the act may be pro- 
perly performed, either with a view to the religious or the 
civil results. Not only so, but that if the actis in fact per- 
formed, the civil consequences must follow, whatever be 
the motive of the actor. Marriage is just as much a duty 
with a Hindu as adoption. It could not be contended that 
the validity of a marriage, or any of its legal results, could 
be in the slightest degree affected by the motives of either 
of the parties to the transaction. When the Test and Cor- 
poration Acts rendered it necessary that a candidate for 
office should have taken the sacrament, it was not material 
or permissible to enquire, whether the communicant had 
spiritual or temporal benefits in view. 


§ 118. In Western India the widow’s power of adoption 
is even greater than in Southern India. The Mayukha, 
commenting on the same text of Vasishtha, draws from it, 
as already remarked (§ 101), exactly the opposite conclu- 
sion from that arrived at by Nanda Pandita. The latter 





(s) Karunabdhi v. Ratnamaiyar, 7 I. A. 178, 2 Mad. 270 and see Parasara 
v. Rangaraja, 2 Mad. 202. 

(t) See ante, § 94,95. I have already stated (§Y5) that among the Tamil in- 
habitants of Northern Ceylon even the husband, when desirous to adopt, must 
obtain the consent of his heirs, and they must evidence their assent. by dipping 
their fingers in the saffron water, If such consent is withheld, the rights of the 
dissenting parties to the inheritance will not be affected. Thesawaleme, ii. 1, 
5,6. Probably this was the original law in Southern India, though it may Lave 
passed away when the Brahmanical view of adoption, as a duty and not merely 
aright, wasintroduced. But the necessity for obtaining the consent of sapinduas 
to an adoption by a widow, and the sufficieucy of such conseut, may be a sur- 
vival from the old law. If so, it would be un additional reason for supposing 
that religious motives had nothing to do with the adoption itself, or with the 
ote given to it by kinsmen. See us to the Nambudri Brahmans, 11 Mad. 
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infers that a widow can never adopt, as she can never ob- 
tain her husband’s assent; the former infers that the pro- 
hibition can only extend to a married woman, as she only 
can receive such an assent (wv). The whole of the author- 
ities are collected and reviewed in several cases in the 
Bombay High Court, which have established, First, that in 
the Maharatta country and in Gujarat, a widow, who is sole 
or joint heir to her husband’s estate, may adopt a son to 
her deceased husband, without authority from her husband, 
and without the consent of his kindred, or of the caste, or 
of the ruling authority. The qualification is added, bor- 
rowed from the dictum of the Privy Council in the Ram- 
naad case, provided “ the act is done by her in the proper 
and bond fide performance of a religious duty, and neither 
capriciously nor from a corrupt motive” (v). Secondly, 
that she cannot do so, where her husband has expressly 
forbidden an adoption (w). Thirdly, that she can never 
adopt during his lifetime, without his assent («). Fourthly, 
that a widow, who has not the estate vested in her, and 
whose husband was not separated at the time of his death, 
is not competent to adopt a son to her husband without his 
authority, or the consent of his undivided co-parceners (y). 
A further qualification is suggested by the Bombay High 
Court, viz., that where the adoption by a widow would have 
the effect of divesting an estate already vested in a third 
person, the consent of that person must be obtained (z). 
This will be considered subsequently under the head of 
effects of an adoption (a). Fifthly, that an adoption made 


(wu) V. May., iv. 6,§17, 18. Dr. Bithler says that the principal argument 
advanced by the Mahratta writers for this view is a version of the text of 
Caunaka, abet they read ‘‘a woman who is childless, or whose sons have died”’ 
(may adopt), instead of ‘‘a man,’ &c. The error of this reading is shown by 
the fact that in the subsequent verses (18, 14) the adopter is referred to in the 
masculine gender. See art. Cuunaka-Smriti, Journ. As. Soc. Bengal, 1866. 

(v) Kakhmabai v. Radhabai, 5 Bom. H.C. (A. ©. J.) 181, ace. per curiam; 
Bhagvandas v. Rajmal, 10 Bom H.C. 257. Ramji v. Ghaman, 6 Bom. 498. 
Dinkar Sitaram v. Ganesh Shivram, ib. 505. Giriowa v. Bhimajt Raghunath, 
9 Bom. 58. The onus of proving such a corrupt motive lies heavily on him who 
alleges it. Patel Vandravan Jekisan v. Manslal, 15 Bom. 663, 

(w) Bayabai v. Bala Venkatesh, 7 Bom. H. C. Appx. 1. 

(x) Narayan v. Nana Manohar, 7 Bom. H.C. (A.C. J.) 158. 

(y) Ramjt v. Ghaman; Dinkar v. Ganesh, ub sup. 

(z) Rupchund v. Rakhmabai, 8 Bom. H.C. (A. C. J.) 114. 

(a) See post, § 171, et seq. 
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by a widow, which in other respects is valid is not rendered 
invalid by the fact that the husband to whom she adopted 
was a minor (6). 


§ 119. Among the Jains a sonless widow has the same 
power of adoption as her husband would have had, if he 
chose to exercise it. Neither his sanction, nor that of any 
other person is necessary (c). The Court said of this 
class :—“ They differ particularly from the Brahmanical 
Hindus in their conduct towards the dead, omitting all 
obsequies after the corpse is burnt or buried. They also 
regard the birth of a son as having no effect on the future 
state of his progenitor, and consequently adoption is a 
merely temporal arrangement, and has no spiritual objects 
(d).” In the Punjab the custom appears to vary. In 
Gurgaon a widow can adopt without any consent, if she 
selects a son from her husband’sagnates. She cannot adopt 
any one else without the consent of such agnates. In 
Rohtak and several other districts, the husband’s consent is 
necessary. In three cases, the Punjab Courts set aside 
adoptions by a widow for want of her husband’s permission. 
‘Two of these cases came from Lahore and Delhi respec- 
tively. It does not appear where the third case arose (e). 


§ 120. Szconp, wHo May Give in ApopTion.—As the act 
of adoption has the effect of removing the adopted son from 
his natural, into the adoptive, family, and thereby most 
materially and irrevocably affects his prospects in life, and 
as the ceremony almost invariably takes place when the 
adoptee is of tender years, and unable to exercise any 
discretion of his own in the matter, it follows that only those 
who have dominion over the child have the power of giving 
him in adoption. According to Vasishtha (f/f), both parents 


(b) Patel Vandravan Jekisan v. Manilal, 15 Bom. 565. 

(c) Govindnath Ray v. Gulal Chand, 58. D. 276 (822); Sheo Singh v. Mt. 
Dakho, 6 N.-W.P. 382; affd., 5 I. A. 87, 8.C.1 All, 688; Lakmi Chand vy. 
Gatto Bai, 8 All. 319; Manik Chand v Jagat Settani, 17 Cal. 518, 

(d) Per cur., ON. -W. P. 892. 

(e) rouED Customary Law, II. 154, 178, 205; ITI. 87, 89, 90. 

(f) Dig. 242. 
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have power to give a son, but a woman cannot give one 
without the assent of herlord. Manu says (g) : ‘‘ He whom 
his father or mother (with her husband’s assent) gives to 
another, &c., is considered as a son given.” The words in 
parenthesis are the gloss of Kulluka Bhatta. Different 
explanations have been given to Visishtha’s text (h). Some 
say that the wife’s assent is absolutely necessary ; others, 
that if not given, the adopted son remains the son of his 
natural mother and performs her obsequies ; others, that the 
words mean that either parent has the power to give, but 
that the wife can only exercise this power during her hus- 
band’s life with his assent. The last explanation is the 
one which is now accepted. It is quite settled that the 
father alone has absolute authority to dispose of his son in 
adoption, even without the consent of his wife, though her 
consent is generally sought and obtained (1). The wife 
cannot give away her son while her husband is alive and 
capable of consenting, without his consent ; but she may do 
so after his death, or when he is permanently absent, as, 
for instance, an emigrant, or has entered a religious order, 
or has lost his reason (/), provided the husband was legally 
competent to give away his son, and has not expressly 
prohibited his being adopted (/). But in a Bengal case the 
pandits laid it down, and it was held accordingly, that an 
adoption was bad where a widow had given away her only 
son as dvyamushyayana without the express consent of her 
late husband (m). It does not, however, appear from the 
report whether the decision went upon the ground that the 
adopted son was an only son, or upon the ground that he was 
given away without sufficient authority. The former seems 


(g) Manu, ix. 

(h) 3 Dig. 364, O57, 261; V. May., . ; Steele, 45, 183. 

(i) Dattaka Mimamaa, iv. 18—17; v.14, n.; 8 Dig. 244; Alank Manjari v. 
rab Chand, 6S. D. 856 (418) ; Ohitko Raghunath. Janaki, 11 Bom. H.C. 
199; Mitukshara, i. 11, § 9. 

_(k) Dattaka Mimamaa, iv.10—12; Dattaka Chandrika, i. 31,82; Mitakshara, 
11, § 9. Arnachellum v. lyasamy, 1 Mad., Dec. bd; Huro Soondree v 
Chicane, Sevest. 938. Ranqubat v. Bhagir thibat, 2 Bom. 377. Mhat. 

sabat v. Vithoba, 7 Bom. H. C. Appx. 26. 
(2) Narayanasumi v. Kuppusamt, 11 Mad. 113. 
(m) Debee Dial v. Hur Hor Singh, 48. D. 820, (407). 
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rather to have been the case. It has been expressly ruled in 
Bombay, that whether the giving in adoption of an only son 
by his father is valid or invalid, it is at all events so improper 
that a widow, without the direct sanction of her husband, 
cannot be assumed to have authority to give such a son away 
(n). It was evidently the opinion of the High Court that 
a widow, in giving her son, exercises not an independent 
but a delegated authority, and that such an authority will 
be negatived when it is exercised in a manner which it may 
be supposed the husband would have disapproved. No 
other relation but the father or mother can give away a boy. 
For instance, a brother cannot give away his brother (0). 
Nor can the paternal grandfather, or any other person (p). 
Nor can the parents delegate their authority to another 
person, for instance a son, so as to enable him after their 
death to give away his brother in adoption, for the act when 
done must have parental sanction (q). And, therefore, an 
orphan cannot be adopted, because he can neither give 
himself away, nor be given by any one with authority to 
do so (r). But what the law declines to sanction is the 
delegation by an authorised person to an unauthorised 
person of the discretion to give in adoption which is vested 
solely in the former. Where the necessary sanction has 
been given by an authorised person, the physical act of 
giving away in pursuance of that sanction may be delegated 
to another 


§ 121. The person who is authorised to give away a boy 
in adoption may make his consent dependent on the fulfil- 
ment of certain conditions and it has been held that where 


(n) Lakshmappa v. Ramappa, 12 Bom. H.C.364. Somasekhara v. Subadra- 
maji, 6 Bom. 524. 

(0) V. Darp. , 825; Mt. Tara Munee v. Dev Narayun, 38. D. 887 (516); Moot- 
toosamy v. Lutchmeedarummah, Mad. Dec. 1852, eB 97. See F. MacN. 228, 
combating Veerapermal v. Narain Pillay, 1 N.C. 9 

(p) Collector of Surat v. Dhirsingji, 10 Bom. H. C. "285. 

(q) Bashetiappa v. Shivlingappa, 10 Bom. H. C. 268. 

(r) Subbalurammal v. Ammakuttt, 2M. H.C 129; Balvantrav v. Bayabat, 
6 Bom. H.C. (0. C. J.) 88; Supra, 10 Bom. H.C. 268. 

(8) Vijiarangam Vv. Lakshwnan, 8 Bom. H.C. (0. 0. J.) 244. Venkata y. 
Subudra, 7 Mad. 649. 
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these conditions are not complied with the adoption is 
invalid. For instance, where a father by letter authorised 
the giving of his son in adoption, provided the adopting 
party first obtained the assent of the British Government, 
an adoption made without such assent was held invalid, 
though the assent was not in other respects necessary (¢). 


§ 122. The consent of the Revenue Board is necessary to 
an adoption by a person whose estate is under the actual 
management of the Court of Wards (uw). It was once sup- 
posed that the consent of Government was also necessary 
in the case of Inamdars, Zemindars, and feudal chieftains 
whose estates would fall into the hands of the Government 
in the event of their dying without heirs, and in the time of 
Lord Dalhousie this principle was frequently acted on. But 
it seems clear that, though it was customary in such cases 
to ask for the sanction of the ruling power, and to pay a 
nuzzur on receiving it, still the sanction was considered to 
be due as a matter of right, and was not a condition pre- 
cedent to the validity of the adoption itself, although in 
some cases the native power, with a high hand, may have 
refused to allow the adopted son to succeed (v). 


§ 123. Tairp, WHO MAY BE TAKEN IN ADOPTION.—The 
restrictions upon the selection of a person for adoption 
appear all to be of Brahmanical origin, and to rest upon the 
theory, that as the object of adoption was the performance 
of religious rites to deceased ancestors, the fiction of sonship 
must be as close as possible (§ 94). Hence, in the first 
place, the nearest male sapinda should be selected, if suit- 
able in other respects, and if possible a brother’s son, as 
he was already in contemplation of law a son to his uncle. 


(t) Rangubai v. Bhagirthibai, 2 Bom. 877. (u) See ante, § 100. 
(v) Steele, 188; Bhasker Bhachajee v. Narro Ragonath, Bom kel. Rep. 24; 
Ramchandra v. Nanajt, 7 Bom. H.C. (A. C. J.) 26; Narhar Govind v. Narayan, 
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If no such near sapinda was available, then one who was 
e . 
more remote ; or in default of any such, then one who was 
of a family which followed the same spiritual guide, or, in 
the case of Sudras, any member of the caste (w). Proba- 
bly this rule was strengthened by the feeling that it was 
unjust to the members of the family to introduce a stranger 
if a near relative was available. Originally it seems to 
have been a positive precept. Subsequently it sunk to a 
mere recommendation. It is nowsettled that the adoption 
of a stranger is valid, even though near relatives, other- 
wise suitable, are in existence (x). In the second place, 
no one can be adopted whose mother the adopted could 
not have legally married (y). The origin and binding 
character of this rule have been criticised with great learn- 
ing and force by Mr. V. N. Mandlik (z). He admits that 
“the Dattaka Chandrika, the Dattaka Mimamsa, the Sam- 
skara Kaustubha, the Dharma Sindhu and the -Dattaka 
Nirnaya contain this prohibition.”” These authorities base 
their opinion, first, on the text of Caunaka, that the adopted 
boy must bear the reflection of a son, to which they append 
the gloss “ that is the capability to have been begotten by 
the adopter through niyoga and so forth” (a). Many ob- 
jections are offered to this gloss by Mr. V. N. Mandlik, 
and, as I have already pointed out, (§ 94, note) it is possi- 
ble that the text itself had originally a different meaning. 
Secondly, they rely upon a text which is attributed vari- 
ously to Caunaka, Vridha Gautama, and Narada, which 
states that a sister’s son and a daughter’s son may be 

_ _Dattaka Mimamaa, 1). § 2, 28, 29, 67, 74, 76, 80; Dattaka Chandrika, i. 
§ 10, 20, ii. § 11; Mitakshara, 1. 11, § 13, 14, 836; V. May., iv. 5, § 9, 16, 19. 

(x) 1 W. MeN. 68; 2 Stra. H. L. 98, 102; Gocoolanund v. Wooma Due, 15 
B. L. R. 405, S. C. 28 Suth. 840; affd. sub. nomine, Uma Deyi v. Gookoolanund, 
61. A. 40, S.C. 8 Cal. 587 ; Babaji v. Bhagirthibai, 6 Bom. H.C. (A.C. J.) 70; 
Darma Dagu v. Ramkrishna, 10 Bom. 80. These authorities must be taken as 
overruling the case of Ooman Dut v. Kunhia Singh, 88. D. 144 (192), which 
was alsoa Aritrima adoption. 

(y) Dattaka Mimamaa, v. § 20. 

(z) Pages, 478—495, 514. The rule itself was reaftirmed by the High Court 
of Madras after a full examination of Mr. Mandlik’s argument. Minakshi y, 
Ramanada, 11 Mad. 49. 

(a) D’Mimamea, v. §15—17. Dattaka Chandrika, ii. §7,8. J am unable to 


refer to the other authorities, but Mr. V. N. Mandlik says that they rely upon 
the same texts, p. 489. 
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adopted by Sudras, but not by members of the three 
higher classes, and upon a text of Cakala which explicitly 
forbids the adoption by one of the regenerate classes of 
“ a daughter’s son, a sister’s son, and the son of the mother’s 
sister” (b). As to the former text Mr. Mandlik argues 
that the correct translation is “ Sudras should adopt a 
daughter’s son, or a sister’s son. A sister’s son is in some 
places not adopted as a son among the three classes begin- 
ning with a Brahmana.” He points out that the Mayukha 
as properly rendered interprets the text as meaning that 
Sudras should adopt only, or primarily, a daughter’s or a 
sister’s son, but not as forbidding such adoptions by Brah- 
mans. This view is also supported by the Dvaita Nirnaya, 
and the Nirnaya Sindhu (c). The text of Cakala he dis- 
poses of (p. 495) by treating its authority as of no weight 
in opposition to usage and conflicting authorities. The fact 
still remains, however, that the five digests above referred 
to lay down the rule in distinct and positive terms. The 
rule so laid down was stated by Mr. Sutherland, both the 
MacNaghtens, and both the Stranges (d) ; and, as limited 
to the three regenerate classes, it has been affirmed by a 
singularly strong series of authorities in all parts of India 
as forbidding the adoption of the son of a daughter, or of 
a sister, or of an aunt (e). On the same ground, it is 
unlawful to adopt a brother, or stepbrother, or an uncle, 
whether paternal or maternal (f/f). And it makes no differ- 
ence that the adopter has himself been removed from his 
natural family by adoption ; for adoption does not remove 

(b) Dattaka Mimamaa, ti. § 32, 74, 107, Dattaka Chandrika, i. § 17, 7. 

(c) V. May., iv. 5, § 9, 10, V. N. Mandlik, pp. 58—56. 
saa Suth. Syn. 664, F. MacN. 150, 1 W. MacN. 67, 1 Stra. H. L. 88, 8. M. 

(e) Baee Gunga v. Baee Sheokoovur, Bom. Sel. Rep. 78 ; Narasammal v. Bala- 
rama Charlu, 1M. H.C. 420; Jivani v. Jivu, 2M. H.C. 462; Gopalayyan v. 
Raghupatiayyan, 7 M. H.C. 260; Ramalinga v. Sadasiva, 9M.TI. A. 506, 8 C. 
1 Suth. (P. C.) 25, where the side-ncte calls the parties Vaisyas, though they 
were really Sudras. See Supra,2M H.C. 467; Kora Shunkov. Bebee Munnee, 
2M. Dig. 32; Gopal Narhar v. Hanmant, 8 Bom. 278, where all the authorities 
are examined; Bhagirthibat v. Radhabat, 3 Bom. 298. Parbatt v. Sundar, 8 
All. 1; affd. 161. A., 186, 8. C. 12 All. 51. 

(f) Dattaka Mimamea, v. § 17; Runjeet Singh vy. Obhya, 28. D. 245 (815) ;s 


Moottoosamy v. Lutchmedavummah, Mad. Dec. of 1853, 96. Sriramulu v. Ra- 
maiyya, 8 Mad. 16. 
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the bar of consanguinity which would operate to prevent 
intermarriage within the prohibited degrees (g). This rule 
must, of course, be understood as excluding only the sons 
of women whose original relationship to the adopter was 
such as to render them unfit to be his wives. A man could 
not lawfully marry his brother’s, or nephew’s, wife, but a 
brother’s son is the most proper person to be adopted, and 
so is a grandnephew (h). A wife’s brother, or his son, may 
be adopted (7), and so may the son of a wife’s sister (k) or 
of a maternal aunt’s daughter (/). 


ae 124. This rule again appears to be of Brahmanical 
origin. The same authorities which lay it down as regards 
the higher classes state that Sudras (m), may adopt a daugh- 
ter’s, or a sister’s, son. The Mayukha even states that as 
regards them such a person is the most proper to be adopt- 
ed (7). He is obviously the most natural person to be 
selected. A mother’s sister’s son may also be adopted 
among Sudras (0). In the Punjab such adoptions are 
common among the Jats, and this laxity has spread even to 
Brahmans, and to the orthodox Hindu inhabitants of towns, 
such as Delhi (p). They are also permitted among the 
Jains (q), and in Southern India even among the Brahmans 
such adoptions are undoubtedly very common. It was 
decided so late as 1873 thut the practice had not attained 
the force of a legal custom (r). But in 1881, upon a renewed 
enquiry, the High Court pronounced that in Southern India 


(9) Moothia v. Uppen, Mad. Dec. of 1858, 117. 
(h) Morun Moee v. Bejoy, Suth. Sp. No. 122. 

(i) Kristniengar v. Vanamamalay, Mad. Dec. of 1856, 218; Runganaigum v. 
Namesevoya, Mad. Dec. of 1857, 94; Ruvee Bhudr v. Roopshunker, 2 Bor. 662 
[718]; Sriramulu v. Ramayya, 8 Mad. 15. 

(k) Baee Gunga v. Baee Sheokoovur, Bom. Sel. Rep. 73, 76. 

(l) Venkata v. Subhadra, 7 Mad. 549. : 

(m) The Kayasthas in Bengal are Sudras, and may make such adoptions. 
Rajcoomar Lall v. Bissessur Dyal, 10 Cal. 688. 

(n) V. May. iv. 5, § 10, 11. 

(0) Chinna Nagayya v. Pedda Nagayya, 1 Mad. 62. 

(p) Punjab Cust. 79—83. Punjab Customary Law, IT. 111, 154, 205, 210 

(q) Sheo Singh v. Mt. Dakho, 6 N.-W. P. 882, affd.5 1. A. 87, 8.0.1 All, 
ne! Hassan Ali v. Nagamal, 1 All. 288; Lakhmi Chand v Datto Bai, 8 All. 

(r) Gopalyyan v. Raghupatiayyan, 7 M. H. CO. 250; 2 Stra. H, L. 101; 
1 Gibelin, 89, Nelson's view of the Hindu Law, 90. : 
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such adoptions were valid among Brahmans. A similar 
practice among the Nambudri Brahmans of Malabar has also 
received judicial sanction (s). In Western India also they 
appear to be permitted. It is also said that in the Deccan 
@ younger brother may be adopted, and though the adoption 


of uncles is forbidden, a different reason is alleged for the 
prohibition (t), 


§ 125. A singular extension has been given to this rule 
by Nanda Pandita. He quotes a text of Vriddha Gautama 
—‘‘In the three superior tribes a sister’s son is nowhere 
mentioned as a son,”—and says that here a sister’s son is 
inclusive of a brother’s son. But as the brother’s son is 
not only not prohibited, but is expressly enjoined, for 
adoption, he draws the remarkable conclusion that a 
brother’s son must not be adopted by a sister. And this 
opinion was acted upon in the N.-W. Provinces, where the 
Court set aside an adoption by a widow, acting under her 
husband’s authority, where she had selected the son of her 
own brother (uw). Ifthe adoption had been made by her 
husband, and not by herself, it would have been perfectly 
valid (v). The same principle seems to have been the 
ground of a case which is reported, and discussed at much 
length, by Sir F. MacNaghten (w). There a man died 
leaving three widows, and an authority to them to adopt. 
As they could not agree, a reference was made to the Mas- 
ter, who reported in favour of a boy who was the son of the 
second widow’s uncle. The next question that arose was, 
whether the boy could be received in adoption by the second 
widow. Jt was argued that this was impossible, because 
she could not without incest have been the mother of a boy 
by her own uncle. The pandits differed, and no decision 


(s) Vayidinada Mi Appu, 9 Mad. 44; Vishnu v. Krishnan, 7 Mad. 8; per 
curiam, 11 Mad. 5 


(t) erat 44; oTuebut Rao v. Govindrao, 2 Bor. 85, V. N. Mandlik, 474, 
495, W. & B. 887. 


pill Dattaka Mimamaa, i ii. § 88, 84; Mt. Battas v. Lachman Singh, 7 N..W. 
117. 


a) See authorities quoted § 128, paren (h) (8). 
(w) Dagumbaree y. ‘aramonee, F,. MacN. 170, App. 10. 
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was ever given, the second widow having waived her right 
in favour of the elder. Sir F. MacNaghten, however, pro- 
nounces unhesitatingly in favour of the objection. It seems 
to me, however, with the greatest respect, that this is 
introducing into the Hindu theory of adoption a second 
fiction for which there is no foundation. The real fiction 
is, that the adopting father had begotten the child upon its 
natural mother ; therefore it is necessary that she should 
be a person who might lawfully have been his wife. There 
is no fiction that the natural father had also begotten the 
child upon the adopting mother. The natural son becomes 
the son, not merely of the particular wife from whom he is 
born, but of all the wives; and the authors of the Dattaka 
Mimamsa and Dattaka Chandrika seem to think that the 
same result follows in the case of several wives from an adop- 
tion (). The fiction can hardly extend to the length of his 
being conceived by all. In fact it would appear that the 
Hindu law takesno notice of the wifein reference to adoption. 
The relation of the adopted son to her arises upon adoption. 
But the balance of authority and reasoning appears to be 
opposed to the idea that relationship to her has any effect 
upon the choice of the boy to be adopted (y). 


§ 126. The adopted son must be of the same class as his 
adopting father; that is, a Brahman may not adopt a 
Kshatriya, or vice verst. This rule is probably an innova- 
tion upon ancient usage, as Medhatithi and others interpret 
the words of Manu “being alike” (translated by Sir 
W. Jones “ being of the same class”) as meaning merely, 
possessing suitable qualities, though of a different class (z). 
In the time of Manu a man might have married wives of 
different class, and the sons of all such wives would have 
been legitimate, and would have inherited together, though 





(2) Manu, ix. § 183; Dattaka Mimamsa, ii. haa Dattaka Chandrika, i. § 28. 
And oF the pandite stated in this case, F. ‘MacN, App. 11 

(y) This view was pprered by the Madras High Court. Sriramulw v. 
greg tad 8 Mad. p. 17. 

(z) Manu, ix. § 168; Mitakshara, i. 11, § 9; V. “Tok v. 5, §4; Dattaka 
Mimamaa, ii. § of o6" Dattaka Chandrika, i. g 12—16. 


Paras. 125-127.) WHO, MAY BE ADOPYED. 


in different proportions (a). Each of such sons must have 
been competent to perform his father’s obsequies, though 
perhaps with varying merit. It would have been remark- 
able, therefore, if a man could not have adopted the son of a 
woman whom he might have married. Baudhayana makes 
no reference to caste, and Vasishtha merely says, “ the class 
ought to be known” (§ 96), which is natural enough, as 
determining a preference. The other authors (Katyayana, 
Caunaka, Yajnavalkya, and Yaska) who forbid the adoption 
of one of unequal class, admit that such adoptions do take 
place, and are effectual as prolonging the line, though not 
for purposes of oblations. They, therefore, declare that a 
son so adopted is entitled to receive maintenance (b). From 
this, I presume, they considered that he was effectually 
severed from his natural family. It is probable, therefore, 
that as long as mixed marriages were lawful, the adoption 
of sons of inferior caste was also lawful (c). When the 
former ceased, the latter alsoceased. At present, I imagine 
that the adoption of a Kshatriya by a Brahman would be a 
mere nullity, and would neither take the boy out of his 
natural family, nor give him any claim upon the family of 
the adopter. ‘The case has never occurred, and is quite 
certain never to occur. 


§ 127. As the chief reason for adoption is the performance 
of funeral ceremonies, it follows that one who, from any per- 
sonal disqualification would be incapable of performing 
them, would be an unfit person to be adopted (d). Nothing 
is said upon the point by Hindu law writers. Probably the 
idea that such an adoption could be made would never have 
occurred to their minds. Asa person so adopted would also 
be incapable of succeeding to the property of the adopter, 


(a) Manu, ix. § 148—15 

(b) See to D. K. 5S. vil. © 93, 24, citing Narada. 

(c) ln Northern Ceylon this is the case still. The son, if adopted by a man, 
passes into his caste. If udopted by a woman, he remains in the caste of hig 
natural father. Thesawaleme, ii. § 7. 

(d) Suth, Syn. 665; V. Darp. 828, 830. 
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and so continuing his name and lineage, every object would 
fail which an adoption is intended to serve. 


§ 128. A further limitation upon the selection of a son 
for adoption arises from age, and the previous performance 
of ceremonies in the natural family (e). The leading an- 
thority upon this point is a passage from the Kalika-purana, 
which is relied on by Nanda Pandita, but which is treated 
as spurious by the author of the Dattaka Chandrika, Nila- 
kanta, and others, and which is admittedly wanting in 
many copies of that work. It lays down absolutely that a 
child must not be adopted whose age exceeds five years, 
or upon whom the ceremony of tonsure has been perform- 
ed in the natural family (jf). The result of a lengthened 
commentary on this passage in the Dattaka Mimamsa 
appears to be; jirst, that the limit of age as not exceeding 
five is absolute: secondly, that one who has had the ton- 
sure performed ought not to be adopted, as he will at the 
outside be the son of two fathers: but, thirdly, that if no 
other is procurable, a boy on-whom tonsure has been per- 
formed may be received. In that case, however, the pre- 
vious rites must be annulled by the performance of the 
putreshtz, or sacrifice for male issue. As regards other rites, 
those previous to tonsure are immaterial, the performance 
of the upanayana is an absolute bar (g). 


Jagannatha appears to accept the text as literally bind- 
ing, and not to recognize the right of performing the ton- 
sure over again. He, therefore, considers an adoption to 





(ec) As to the eight ceremonies for a male, see Colebrooke, note to Dattaka 
Mimamaa, iv. § 28; 3 Dig. 104. Of these, tonsure is the fifth, and woanayana 
or investiture with the second thread, is the eighth. The former is performe 
in the second or third year after birth, the latter, in the case of Brahmans, in 
the eighth year from conception. But it may be performed sv early as the fifth, 
or delayed till the sixteenth year. The primary periods for wpanayana in the 
case of a Kshatriya are eleven, and of a Vaisya twelve years, but it may be 
delayed till the ages of tweuty-two and twenty-four respectively. For Sudras 
there is no ceremony but marriage. 

(f) Dattaka Mimamaa, iv. § 22; Dattaka Chandrika, ii. § 25; V. May, iv. 5, 
§ 20; Mitakshara, i. 11, § 13, note. Jolly, § 161. 

(9) Dattaka Mimamsa, 80—56; 1 W. MacN. 72. Mr. Sutherland’s gloss 
upon Dattaka Mimamea, § 53 that the words ‘a boy five years old’ means under 
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be invalid, if it is made after tonsure, or after the fifth 
year (h). 


On the other hand, the author of the Dattaka Chandrika 
refuses to accept the text of the Kalika-purana as authentic. 
But even if it should be genuine, he explains it away by 
the possibility of performing tonsure a second time in the 
adoptive family. The result he arrives at is, that age is 
only material as determining the term at which upanayana 
may be performed. So long as this rite in the case of the 
three higher classes, and marriage in the case of Sudras, 
can be performed in the family of the adopter, there is no 
limit of any particular time (1). 


Mr. W. MacNaghten is of opinion that the rules laid down 
by the Dattaka Mimamsa and the Dattaka Chandrika should 
be followed in the Provinces in which they are respectively 
in force ; that is, the Dattaka Mimamsa in Benares, and the 
Dattaka Chandrika in Bengal and Southern India (k). 
From what has been already stated (§ 30) as to the author- 
ship of the Dattaka Chandrika there seems to be no reason 
for ascribing to it any special authority in Southern India. 
The authority of the Dattaka Mimamsa in Benares appears 
to be equally open to doubt. 


§ 129. The only decisions upon this point under Benares 
law have been given in the Courts of the North-West 
Provinces. The first of these was in 1868 (1), when it was 
held that under the Dattaka Mimamsa an adoption was 
valid so long as the boy was below six years. Here the 
Court accepted the authority of the Dattaka Mimamsa, and 
of the Kalika-purana on which the rule is based, but fell 
into a mistake as to the meaning of the rule, in conse- 


six isa mistake. It means one who has not passed his fifth birth-day. Per 
Mahmood, J., Ganga Sahat v. Lekhraj Singh, 9 All. 810. 

(h) 8 Dig. 148, 249—251, ay ee or to F. MacN. 189—146, 194. 

(¢) Dattaka Chandrika, ii. § 20—388 ; 1 W. MaoN. 72. 

(k) 1 W. MacN. 78. 

(1) Thakoor Oomrao Singh v. Thakooranee Mehtab Koonwer, N.-W.P., H. 
C. Rep. 1868, 108a. See per Mahmood, J., 9 All., p. 812, 
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quence of the gloss put upon it by Sutherland Mr. (§ 128m). 
The question arose again in 1886, and was examined in 
the most elaborate manner by Mr. Justice Mahmood (m). 
The conclusions he arrived at are stated as follows: ‘I 
hold that the passage of the Kalika-purana upon which 
the limitation of five years for adoption is entirely founded, 
is not proved to be authentic; that even if it be taken to 
be authentic, the interpretation adopted by Nanda Pandita 
in his Dattaka Mimamsa is not shown to be universally 
applicable; that the interpretation may be restricted only 
to Brahmans intended for priesthood; that this interpre. 
tation would bring the Dattaka Mimamsa in accord with 
the Dattaka Chandrika ; that various other plausible inter- 
pretations of the passage have been adopted by other 
authorities ; that such authorities may be referred to for 
the purposes of this question ; and that the matter being 
so dealt with by those authorities, it would be unsafe to 
set aside the plaintiff’s adoption upon the solitary ground 
that he was older than five years at that time.” He then 
proceeded to express his opinion that, as regards the twice- 
born classes, age was only material as determining the 
time at which the upanayana may be performed, and that 
its performance was the ultimate limit for a valid adoption. 
As regards Sudras adoption could be performed effectually 
till marriage. 


§ 129A. In Bengal and Southern India the decisions are 
in favour of the view laid down by the Dattaka Chandrika. 
In some of the earlier Bengal cases, the pandits, while 
agreeing that the age of five years was not an absolute 
limit which could not be exceeded, seem to have thought 
that if tonsure had already been performed in the natural 
family, and in the name of the natural father, a subse- 
quent adoption would be invalid (nm). In 1838, however, 
the Sudder Court Pandit, in reply to a question as to age, 


(m) Ganga Sahai v. Lekhraj Singh, 9 All. 258, pp. 816—824, 327, 328. 

(n)_ Kerutnaraen v. Mt. Bhobinesree, 1 8. D. 161 (218) (as to the remark 
appended to this decision, see 1 W. MacN. 75); 2 W. MacN. 180; Mt. Dullabh 
v, Manu, §. D. 50 (61). 
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answered “that the period fixed for adoption with respect 
to the three superior tribes, Brahmans, Kshatriyas, and 
Vaisyas, was prior to their investiture with their respective 
cords ; and with respect to Sudras, prior to their contracting 
marriage” (0). This opinion has been affirmed in several sub- 
sequent cases, and may now be treated as beyond doubt (p). 
The same rule has been repeatedly laid down in Madras, 
both by the Pandits and the Court (g). It is also sug- 
gested by Mr. Ellis, that even after woanayana an adop- 
tion would be valid, if the person adopted was of the same 
gotra as his adopter. He bases this view on the ground, 
that where the gotra is different, the wpanayana is a bar, 
since by it the person is definitely settled in his natural 
family, and this renders the performance of the datta 
homam (§ 141) impossible. But where the gotra is the same, 
the performance of the datta homam, though proper, is not 
necessary for an adoption. And this view was adopted by 
the Travancore Court in a case between Brahmans. ‘There 
the wpanayana had been performed previous to adoption. 
But the Court held the objection to be immaterial, since the 
person adopted was the son of the adopter’s brother (r). 
This ruling was followed by the High Court of Madras 
after a very full investigation of the authorities, and’ upon 
evidence of local usage (s). The usage in Pondicherry 
admits of adoption after the upanayana in any case (é). 


§ 130. This restriction again does not exist where the 
Brahmanical fiction of an altered paternity is unknown. 


(0) Bullabakant v. Kishenprea, 6 8. D. 219 (270). 

(p) Nitradayee v. Bholanath, 8. D. of 1853, 553; Ramkishore v. Bhoobun, 
8. B. of 1859, 229, 236; affirmed on review, 8. D. of 1860, i. 485, 490; reversed 
on a different point in the P.C. Sub Nomine Bhoobun Moyee v. Ramkishore, 
where, however, the ruling as to the validity of the adoption on the ground of 
age was not diaputed, 10 M. I. A. 279; S, 0. 8 Suth (P. C.) 15. 

(q) 1 Stra. H. L. 87,91; 2 Stra, WH. L. 87,110; Mootoo Vizia Raghoonadha 
Satooputty, alias Annasamy v. Sevagamy Nachiar, 1 Mad. Dec. 106 ; affirmed 
by P. C on the 28th April 1828, Chetty Colum Prussuna v. Chetty Colum 
Moodoo, 1 Mad. Dec. 406; Sreenevassien v. Sashyummal, Mad. Dec. of 1859, 
118; Veerapermall v. Narrain Pillay, 1 N.C 188; Vythilinga v. Vyiatham- 
mal, 6 Mad. 48. Pichuvayyan v. Subbayyan, 18 Mad. 128. 

(r) 2 Stra. H. L. 104; Ramaswari Iyen v. Bhagats Ammal, 8 Mad. Jur. 58. 

(3) Viraragava v. Ramalinga, 9 Mad. 148, overruling Venkatasaiya v. Ven- 
kata Charlu, 8 Mad. H.C. 28. 

({) 1 Gibelin, 94. 
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In the Punjab there is no restriction of age (vu). Among 
the Jains the period extends to 32, and it is said by Hollo- 
way, J., that there is no limit of age (v), Soin Western 
India, the author of the Mayukha says, “And my father 
has said that a married man, who has even had a son born, 
may become an adopted son” (w). In accordance with this 
dictum the pandits of the Surat Sudder Court reported that 
“the rule that a boy should be adopted under five years 
related to cases where no relationship exists; but when a 
relation is to be adopted, no obstacle exists on account of 
his being of mature age, married and having a family, pro- 
vided he possesses common ability, and is beloved by the 
person who adopts him” (z). So Mr. Steele states, “the 
Poona Shastries do not recognize the necessity that adop- 
tion should precede moonj and marriage.” And he gives 
various statements as to the proper age for adoption rang- 
ing from five to fifty, and ending, “ there is no limit as to 
age. The adoptee should not be older than the adopter” (y). 
None of these authorities make any distinction as to 
the caste of the person adopted. In the Surat case the 
parties appear to have been Brahmans, or at least Kshatri- 
yas. In some of the cases in which the adoption of a mar- 
ried man has been held valid by the Bombay High Court, 
the parties happened to be Sudras, but the decision did not 
turn upon that circumstances (z). It has been settled by 
recent cases, after some doubt, that a marned Brahman may 
be lawfully adopted, and that it makes no difference as to 
the legality of the transaction whether he belongs to a 
different or to the same gotra as the adopter (a). 


(u) Punjab Cust., 82. 

(v) Ritheurn v. Soojun, 9 Mad. Jur. 21, cited in Sheo oreek v. Mt. Dakho, 
6 N..W. P. 402; Govindnath v. Gulalchund , 58S. D, 276 (82 

(w) V. May., iv. 6,§19. His father was Shanker Bhatt, te of the Dvait 
ae eer oe special anthority in the Deccan. Nathaji v. Hart, 8 Bom. 

(A 

(e) Brijbhookunjee v. Gokoolootsaojee, 1 Bor. 196, a ; 

(y) Steele, 44, 182; V. N. Mandlik, 471; 1 W. 75. This was also 
the cage in Rome. 

(2} Rajo Nimbatkar v. rig aie sa 4 Bom. H.C. (A. 0.9.) 191; Nathaji 
v. Hart, 8 Bom. H.C. 67 

(a) Badashiv v. Hart Monaro. lt Bom. H, C. 190; Lakshmappa v. Ra- 
oP es ,12 Bom. H. C. 864; Dharma Daguv. Ramkrishna, 10 Bom. £0. Among 
he Nambudri Brahmans, (§ 42) the power to adopt a married man appears 
only to exist when the adoption i is of the Kritrima form, 11 Mad. p. 176, 
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§ 131. The prohibition against adopting an only son 
rests on the texts of Vasishtha, Baudhayana and Caunaka, 
(§ 96). “Let no man give or accept an only son, since he 
must remain for the obsequies of his ancestor” (b). So 
Caunaka says, “ By no man having an only son is the gift 
of a son to be ever made.” From these Nanda Pandita 
infers a prohibition against accepting also, and says that 
the offence of extinction of lineage, denounced by Vasishtha, 
is incurred by both giver and receiver (c). This prohibi- 
tion is by some authorities extended to the adoption of an 
eldest son, since his merits are specially appropriated in the 
interests of his own father (d). And even to the adoption 
of one of two sons, since such an act would leave the father 
with an only son, and thereby subject him to the chance of 
being left wholly without issue. But this final precept is 
admittedly only dissuasive, and not peremptory (e). And 
the same decision has lately been given as regards the 
adoption of an eldest son (f). The value to be placed upon 
these texts according to Hindu rules of interpretation is 
discussed at length by Mr. V. N. Mandlik. His view is 
that they are recommendatory only, and not prohibitory, 
and that a violation of them affects the offender, but does 
not detract from the validity of the rite (g). 


§ 182. It seems to be admitted everywhere that there is 
no objection to the adoption of an only son, when he is taken 
as dwyamushyayana, or the son of two fathers ; either by an 
express agreement that his relationship to his natural family 
shall continue (h), or by the fact that the only son of one 


(b) Soin Rome, the only male of his gens could not be adopted, for the sacra 
would in such a conse be lost. 

(c) Dattakn Mimamaa, iv. § 1—6; Dattaka Chandrika, i. § 27, 28; Mitak- 
shura, i. 11, § 11; V. May, iv. 5, § 9, 16; V. N. Mandlik, 502. 

(ad) Mitakehara, i. 11, gio, citing Mann, ix. § 106; Viramit, ii. 2, §8; Saras- 
vati Vilusn, § 868, 869; 2 Stra. H. L. 105; 2 W. MacN., 182; V. May., iv. 5, 
§ 4; Permaul Natcken v. Pottee Ammal, Mad. Dec. of 1851, 284. 

{e) Dattaka Mimamea, iv. § 8; 1 Stra. H. L.85; 1 W. MaoN. 77. 

(f) Janokes v. Gopaul, 2 Cal. 865; Kashibat v. Tatia, 7 Bom. 221; Jamna- 
bai v. Ratchand, ib. 225. te Ne ; 

(g) V. N. Mandlik, 496—508 where he gives instances of the adoption of only 
sons from the Vedic ages downwards. 

(h) 3 W. MacN. 192; 1 Stra. H L. 86; futwahs, 2 Kn. 206; Shumshere v. 
Dilraj, 28. D. 189 (216) ; Joymonee v. Sibosoondry, Fulton, 75. 
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brother is taken in adoption by another brother, in which 
case the double relationship appears to be established with- 
out any special contract (7). But whether in other cases 
the adoption of an only son is absolutely invalid, or is only 
sinful, is a point on which a great conflict of opinion exists. 
In Southern India, the balance of authority is in favour of 
the validity of the adoption. In Bengal the decisions are 
almost unanimously opposed to its validity. In Western 
India there is a conflict of decisions, which appear to have 
finally settled that such adoptions are invalid. In/all the 
Provinces reliance is placed on the same texts, and no 
special usage appears to be set up as qualifying them. 
Whether there is any difference between the law in the 
different parts of India, is a matter which can now only be 
settled by a decision of the Privy Council. It will be 
sufficient for me to furnish the materials on which a deci- 
sion may be given. 


§ 133. The question came before Sir Thomas Strange, as 
Recorder of Madras in 1801, in the case of Veerapermall 
v. Narrain Pillay (kk), where the objection was taken to an 
adoption that the boy was an only son. There was in fact, 
nothing in the objection, for he was the only son by a younger 
wife, and had an elder brother by another wife living at the 
time. The Recorder, after citing the text of Vasishtha, and 
the opinion of Jagannatha (l) that such an adoption if made 
would be valid, proceeded :— 


“The opinion of the present pandits of Bengal is, ‘ that a 
person who has only one son should not give him away ; 
nor should he give away an elder son: the adoption of an 
only son indeed is valid, but both giver and receiver are 


(i) Dattaka Mimamea, ii. 87, 88, vi. § 84—386, 47, 48; Dattnka Chandrika, 
i, § 27, 28, iii. §:17, v. § 88; 1 Str. H. L 86; 2 Stra. HW. L. 107; Steele, 45, 
183; Sarvadhikari, 585. Permaul Naicken v. Pottee Ammal, Mad. Dee. of 
1851, 284; per curiam, Gocoolanund v. Wooma Daee, 15 B L. RB. 415, 8. C. 
28 Suth. 340; Nilmadhub v. Bishumber, 18 M. I. A. 101, S C. 12 Sath. (P. 
C.) 29; Chinna Gaundan v. Kumara, 1 Mad H.C. 57; Uma Deyi v. Gokoola- 
nund, 51. A. 42,8. C. 8 Cal. 587. V. May., iv. 5, § 21, 22. 

(k) 1 N.C. 91, 125. (1) 3 Dig. 248. 
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blameable.’ This appears to have been settled in the 
instance of the Rajah of Tanjore. In that important case 
the person adopted was the only son of his parents ; and it 
is a mistake if any one imagines that the deviation from the 
rule on that occasion was supported upon any ground of 
Mahratta custom or policy. The objection appears to have 
undergone deep consideration, conducted in part through 
the fortunate medium of Sir W. M. Jones; and certainly in 
@ way to evince the anxiety of Government to be rightly 
advised. It appears that the pandits of Bengal and Benares 
in general were of opinion that ‘in all countries the affilia- 
tion of an only son is valid, although the parent who gives 
the child, and the adopter, both incur sin by deviating from 
the ordinances of the Shaster, which declare the giving or 
taking of an only son in adoption to be improper.’ Rama- 
vana indeed, and the other pandits who sign with hin, 
State ‘that an only son could not be given to the Rajah to 
adopt as his son.” But it appears that they rather mean 
that the act could not be done consistently with the ordi- 
nances of the Shaster, than that the adoption was invalid, 
for they expressly state that ‘several usages had been 
adopted and followed, that are not found in the Shaster, 
and are to be looked upon as valid.’ This exposition was 
considered at the time as reconciling their opinion with 
that of Kasheenauth and the other Benares pandits, who 
stated ‘that the adoption of an only son is one of those 
acts which is tolerated by usage, although it incurs guilt 
according to the Shaster. These testimonies corroborating 
the opinions of the Tanjore pandits, transmitted by the 
widow of the Rajah Tulsajee, and those received through 
the Government of Fort St. George, decided the Supreme 
Government that the objection that Serfojee was an only 
son was not sufficiently founded to invalidate his adoption 
and succession.” 


§ 134, In his second volume Sir Thomas Strange gives 
the epinions of pandits declaring that neither an only, nor 
an elder, son can be adopted. ‘These are accompanied by 


155 


Only son may b 
adopted. 


Kuropean 
opinions, 


186 


Pandits. 


Madras 
decisions. 


Eldest son. 


LAW OF ADUPTION. [Chap. ¥, 


remarks of Mr. Colebrooke, who says that a valid adoption 
of an only son cannot be made, except in the case of a 
brother’s son, who performs the offices of a son to both 
natural and adoptive father, the absolute gift being for- 
bidden ; and of Mr. Ellis, who says that if the act be duly 
completed it cannot be reversed (m). In the text he reiter- 
ates the opinion, already expressed from the Bench, that 
the prohibitions respecting an eldest and only son are only 
directory, and an adoption of either, however blameable in 
the giver, would nevertheless for every legal purpose be 
good (n). 


§ 185. In a Madras case in 1817 the question was 
whether a man was bound to adopt the son of his elder 
brother, being an only son, in preference to the son of his 
uncle. The pandits answered : “ It is not lawful for a man 
to give his only son in adoption to another. It is not law- 
ful for a man to receive in adoption the only son of another, 
therefore itis not lawful, and consequently not incumbent, 
on a man to adopt the only son of his elder brother in pre- 
ference to the youngest son of his uncle. But if such an 
adoption as aforesaid should take place, although the giver 
and receiver in adoption have thereby committed sin, the 
adoption is valid” (0). Here the pandits seem to have 
overlooked the distinction between the only son of a 
brother and of a stranger. In other respects they agree 
with Sir T. Strange. 


In 1851 a case came before the Sudr Udalut in which an 
uncle had adopted the eldest son of his brother. The 
pandits, after having referred to an opinion they had given 
in 1848 declaring the adoption of an eldest son to be 
invalid, repeated their opinion that as a general rule it 
would be so, but not in this case where the person adopted 


(m) 2 Stra. H. L. 87, 106, 107. Proceedings of the Sudr Udalut of Madras 
to the same effect appear tv have been passed in 1824 and 1825. See Stra.,Man. 


(n) 1 Stra. H. DL. 87. (0) Arnachellum v. Iyasany, 1 Mad. Dec, 154, 
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was a brother’s son. The Court, citing this opinion and 
also the opinion of Sir Thomas Strange, say, “In the 
present instance the adoption was by a paternal uncle, and 
having thus taken place, though a thing to have been 
avoided, it must be held to be valid.” (). 


In 1854 the same question as to an eldest son arose, but 
in this case without the circumstance of his being a brother’s 
son. The Sudder Pandits again pronounced the adoption 
invalid, and on the strength of their opinion the Civil 
Judge rejected his claim. The Sudder Court reversed 
the decision, solely on the ground that the adoptiou had 
been made good by acquiescence and lapse of time. They 
did not notice the finding as to invalidity in law (q). 


The case came on for a direct decision m the Madras 
High Court in 1862, and it was decided, on a review of the 
previous cases, that the adoption of an only son was valid (r). 
A similar conclusion has lately been arrived at by the 
majority of the Judges of the High Court of Allahabad, 
Turner, J. dissenting (s). 


§ 136. In Bombay there is a conflict of authority. It is 
stated by Mr. Steele that an only son should not be given 
in adoption, except to his uncle, or with the concurrence 
of both parties, by which I suppose he means as a dwya- 
mushyayana {t). But in a case where a man who had only 
two sons gave them both away in adoption, the pandits 
said the adoptions were valid, as the sin lies with the giver, 
and not with the receiver (uv). And in 1862 and 1867 the 
High Court expressly decided that the adoption of an only 
son was valid, if accomplished, though improper (v). On 


(p) Permaul Naicken v. Pottee Ammall, Mad. Dec of 1851, p. 234. 

(q) Chocummal v. Surely, Mad. Dec. of 1854, p. 31. 

(r) Chinna Gaundan v. Kumara, 1 Mad. H.C. 54. Followed in Narayana- 
sami v. Kuppusami, 31 Mad. 43. 

(s) Hanuman v. Chirai, 2 All. 164, (F. B.) Doubted by Stratght and Mahmood, 
JJ.,12 All, 381—337. 

(t) Steele, 45, 183. (wu) Huebué Rao v. Govindrao, 2 Bor. 75, 86 [83]. 

(v) Mhalsabai v. Vithoba, 7 Bom. H.C. Appx. 26; Raje Nimbalkar v. Jaya. 
vantrav, 4 Bom. H C. (A.C. J.) 191. 
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the other hand, in a later case the High Court spoke of 
“the general rule of Hindu law that an only son cannot be 
the subject of adoption, a rule recently re-affrmed and 
illustrated by a judgment of the Calcutta High Court” (w). 
The remark, of course, was merely obiter dictum. In 1877 
the objection that the boy adopted was an only son was 
taken in the High Court, but abandoned as untenable (z). 
In 1875, a question arose whether the giving by a widow 
of an only son in adoption was valid or invalid. The only 
question necessary to be decided was, whether the authority 
of the deceased husband could be presumed. For this 
purpose it was necessary to consider the propriety of the 
act. The whole law, and all the precedents upon the point 
were minutely examined by Westropp, C.J. The only point 
actually decided was, that the giving or receiving of an 
only son was so improper that the consent of the hnsband 
could not be presumed. The Chief Justice, however, ex- 
pressed himself most unfavourably to the validity of such 
an adoption, though he admitted that such cases had been 
recognised as legal under the old Sudder Court. This 
ruling was followed in an exactly similar case in 1882 (y). 
In 1883, the validity of the adoption of an eldest son was in 
question. ‘The High Court, while holding that the prohib- 
ition against such an adoption was only admonitory, con- 
trasted it with the prohibition against the adoption of an 
only son, which it treated as unqualified and absolute. 
This again was only obiter dictum (z). The opinion of the 
authors of West and Biihler’s Digest is that such adoptions 
are invalid in Bombay. In addition to the above authori- 
ties they refer to two unreported cases, in one of which 
the adoption of an only son in the Linghait caste was held 
to be invalid, while in the other the general principle 
seems to have been laid down that such adoptions could 
only be valid by virtue of a special custom (a). Finally in 


‘(w) Bhasker Tr imbak v. Mahadev Ramji, 6 6 Bom. E H. ( C. (0. C. J.) 4. 

(2) Rangubai v. Bhaghirthtbai, 2 Bom. at p. 379. 

(y) pakanmapan: Ramappa, 12 Bom. H.C. 364; Somasekhara v. Subhadra- 
majt, 6 Bom 

(%) Kashibat y. Tatta, 7 Bom. 221. (a) W. & B, 909, 912, 1040, 
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1889 the same Court, in a Full Bench decision, decided 
that the adoption of an only son was absolutely invalid. 
They held that the Full Bench had already decided in the 
Linghait case that under Hindu law a gift of an only son 
in adoption was invalid, and could not be made good by 
the doctrine of Factum valet (b). This of course finally 
closes the discussion in Bombay. 


§ 137. In Bengal the authorities are nearly all opposed 
to the validity of the adoption of an only son. Sir 
F. MacNaghten and Mr. Sutherland both declare unhesi- 
tatingly against it (c), and the younger MacNaghten 
cites numerous futwahs in accordance with that view, the 
only exception being where the adoption was of the dwya- 
mushyayana character (d). ‘lhe decisions are to the same 
effect. 


§ 138. In the case of Shumshere Mull v. Dilraj Konwur (e), 
the plaintiff rested his case on an adoption which was void 
as being made by a widow without her husband’s authority. 
The Sudder Court, however, with reference to the claims 
of other parties, one of whom, named Te] Mull, was an only 
son who had been taken in adoption, asked the pandits 
whether such an adoption was valid. They replied that the 
validity of the adoption of Te] Mull, and his right to the 
estate, depended upon whether he had been delivered to, 
and accepted by, the adopting parent on the condition that 
he should belong as a son to both. If not so delivered, the 
adoption would be illegal, and carry with it no title to the 
estate. No decision upon the point was required, or given. 
In a later case, the plaintiff, who was an only son, claimed 
as adopted. His adoption was declared illegal on this 
ground, and his suit was dismissed. This decision was con- 
firmed on review. After the case had been submitted to a 
new pandit, he gave an equally unqualified opinion with his 


(b) Waman Raghupati v. Krishnaji, 14 Bom (F, B.) 249. 
(c) F. MaoN. 128, 147, 150; Suth. Syn. 665. 
(d) 2 W. MaeN. 178, 179, 192, 195, (e) 28. D. 189 (216). 
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predecessor. One of the Judges thought that the adoption, 
Bengal: deci. though improper, was not invalid; but two other Judges 
ys. a 
son. disagreed with him, and the former decision was con- 
firmed (f). The same decision was given in another case, 
where the defendant in possession was an only son, whose 
title rested on the validity of his adoption. The pandits 
pronounced “that the fact of his being an only son was 
sufficient to invalidate the adoption, as such a person was 
forbidden to be adopted ; and the violation of this law was 
a criminal act on the part of both giver and receiver.” It 
was then alleged that he had been given as dwyamushya- 
yana. But it appeared that he had been given by his mother 
after his father’s death, and the pandits said that a widow 
could not give away her son in this manner without express 
authority from her husband, which she had not received. 
He was, therefore, turned out of possession by the Court (gq). 
On the other hand, in a case in the Bengal Supreme Court, 
the Court said: ‘ The adoption of an only son is no doubt 
blameable by Hindu law, but when done it is valid.” They 
went on, however, to say that rather than treat it as invalid 
they would assume an agreement between the natural and 
adoptive father that the boy was to be the son of both, 
which, of course, got over the difficulty (h). Finally, the 
point came before the Bengal High Court in 1868, when 
the title of the plaintiff rested on the validity of his adop- 
tion, he being an only son. The Madras case and others 
were cited, but it was held by the Court that the adoption 
was absolutely invalid. Mitter, J. said, ‘One of the essen- 
tial requisites of a valid adoption is that the gift should be 
made by a competent person, and the Hindu law distinctly 
says that the father of an only son has no such absolute 
dominion over that son as to make him the subject of a sale 
(f) Nundram v. Kashee Pande, 88. D. 282 (310) 8. C. 1 Mor. 17; 48. D. 
70 (89). This cae is erroneously cited by Scotland, C. af A an authority the 
other way in Chinna Gaundan v. Kumara, 1 Mad. H.C 
(g) Debee Dial v. Hur Hor Singh, 48. D. 820 (407) 
(h) Joymony v. Sibosoondry, Fulton 75. In one case in Bengal an adoption 
wis held valid where it was admitted that the boy at the time of his adoption 


was an only son, his elder brother having Aaa ate No discussion on the 
point is recorded in the report. Jt, Dullabh v. Manu, 5 8. D. 50 (61). 
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or gift (D. M. iv. 5). Such a gift, therefore, would be as 
much invalid as a gift made by the mother of a child, with- 
out the consent of the father. It is to be borne in mind 
that the prohibition in question is applicable to the giver 
as well as to the receiver, and both parties are threatened 
with the offence of ‘ extinction of lineage’ in case of viola- 
tion. Now the perpetuation of lineage is the chief object 
of adoption under the Hindu law, and if the adoptive father 
incurs the offence of ‘extinction of lineage,’ by adopting 
a child who is the only son of his father, the object of the 
adoption necessarily fails’ (¢). In 1878 the whole subject 
was again elaborately discussed by the High Court of 
Bengal, and it was decided that according to the law of 
that province the adoption of an only son was illegal, and 
that the prohibition applied to Sudras as well as to the 
higher classes (k). It may therefore be taken that on this 
point the law of Bengal differs from that of Madras. 


§ 139. Two persons cannot adopt the same boy, even if 
the persons adopting are brothers. It is, however, sug- 
gested by the author of the Dattaka Mimamsa that two 
brothers may jointly adopt the son of a third brother, 
so that he may be the dwyamushyayana, or son of both. 
Mr. W. MacNaghten expresses a strong opinion against 
the legality of such a proceeding (I). 


§ 140. FourtaH, THE CEREMONIES NECESSARY 0 AN ADOPTION 
are stated by Vasishtha as follows: ‘“ A person being about 
to adopt ason, should take an unremote kinsman, or the 
near relation of a kinsman, having convened his kindred, 


(t) Upendra Lal v. Rant Prasanna Mayi, 1 B. L. R. (A. C. J.) 221; 8. C. 10 
Suth. 847, Sub nomine, Opendur Lall v. Bromo Moyee; approved, Janokee 
v. Gopaul, 2 Cal. 865, and by Bombay H. Ct., Bhaskar Trimbak v. Mahadev 
Ramji, 6 Bom. H. C. (0. C. J.) 4. See obiter dictum of Jud. Committee, 
Nilmadhub v. Bishumber, 18 M. I. A. 100.8.C. 12 Suth. (P. C.) 29; S. C. 8 
B.L. R. (P.C.) 27. In a later case a man had three sons, one of whom died 
leaving a widow, who had adopted to her deceased husband. The High Court 
held that under these circumstances there was no objection to the adoption of 
the two surviving sons. Manik Chand v. Jagat Sattani, 17 Cal. 518, 636. 

(k) Manick Chunder v. Bhuggobutty, 3 Cal. 443. 

(1) Dattaka Mimamsa, i. § 80, ii. § 40—47; L W. MacN. 77. 
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and announced his intention to the king, and having offered 
a burnt offering, with recitation of the holy words in the 
middle of his dwelling” (m). A fuller ritual, which, however, 
is merely an enlargement of the above, is given by Gaunaka 
and Baudhayana, in passages which are referred to by 
writers as the leading authorities upon the subject (x). In 
these much stress is laid upon the giving and receiving of 
the boy. Upon this Baudhayana says, “‘ Then having per- 
formed the ceremonies beginning with drawing the lines on 
the altar, and ending with the placing of the water vessels, 
he should go to the giver of the child, and ask him, saying, 
Give me thy son. The other answers, I give him. He 
receives him with these words, I take thee for the fulfilment 
of my religious duties. I take thee to continue the line of 
my ancestors” (0). “ The expression ‘ king’ in these texts 
has been explained by commentators to signify the chief of 
the town, or village. They seem, however, agreed that the 
notice enjoined, and the invitation of kinsmen are no legal 
essentials to the validity of the adoption, being merely 
intended to give greater publicity to the act, and to obviate 
litigation and doubt regarding the succession” (>). 


§ 141. The giving and receiving are absolutely neces- 
sary ; they are the operative part of the ceremony, being 
that part of it which transfers the boy from one family into 
another (gq). According to some authorities nothing else 
isso essential, that the want of it will absolutely invalidate 
an adoption. Even the datta hoimam, or oblation to fire, 
though a most important part of the rite in the case of the 
three higher classes, has been held to be a mere matter of 
unessential ceremonial (r). On this point, however, there 





(m) Mitakshara, i. 11, § 18. 
(n) V. May., iv. 5, § 8, 86—42; Dattaka Mimamsa, v. § 2, 42; Dattaka 
Chandrika, iz. See, too, 2 Stra. H. L. 218; Steele, 45. 
- Ac) SERRE EDD, ii. § 7—9; Journ. As. Soc. Bengal, 1866, art. Caunaka 
mriti. 
oP Suth. Syn. 667, 675; 1 N.C. 117; as to assent of Government, ante, § 


(q) Mahashoya Shosinath v. Srimati Krishna, 7 I. A. 250, 8. C., 6 Cal. 

1; Ranganayakanma vy. Alwar Settt, 138 Mad. 214. 

(rv) Veerapermall v. Narrain Pillay, 1 N. ©. 91,117; 1 Stra. H. UL. 95; 8 
Dig. 244, 248 ; Singamma v. Venkatacharlu,4M. H.C. 165; per cur. Sootrogun 


Paras. 140-149.) CEREMONIES IN CASE OF SUDRAS. 


is a conflict of authority. The Dattaka Mimamsa, after 
reciting the ritual prescribed by Vasishtha and Caunaka, 
both of which include the oblation to fire, says, “'Therefore 
the filial relation of these five sons proceeds from adoption 
only with observance of the forms of either Vasishtha or 
Caunaka ; not otherwise” (s). And he winds up the chapter 
on the mode of adoption by saying, “It is, therefore, 


established that the filial relation of adopted sons is occasion- ~ 


ed only by the (proper) ceremonies. Of gift, acceptance, a 
burnt sacrament, and so forth, should either be wanting, 
the filial relation even fails” (t). So the Dattaka Chandrika, 
after giving the ritual of Baudhayana for the followers of the 
Taittiri Veda, which also includes thedatta homai, says, ‘* In 
case no form, as propounded, should be observed, it will be 
declared that the adopted son is entitled to assets sufficient 
for his marriage” (7). A Madras Pandit says, dutta homam 
is essential to Brahmans, but not to the other classes; and 
his opinion is stated to be correct by Mr. Colebrooke and 
Mr. Ellis (v). So Mr. Steele says, “ Sudras cannot perform 
any ceremonies requiring Muntras from the Vedas” (w). 
Judging from these passages, it would certainly scem that 
the sacrifice to fire was essential to those classes for whom 
it was prescribed, and probable that it was not prescribed 
for the Sudras. 


§ 142. After a good deal of conflict of decisions, it appears 
to be now settled that for Sudras, at all events, no religiofs 
ceremony is necessary ; whether this applies to the superior 
classes seems to be still unsettled. In 1834 the Judicial 
Committee said, “ Although neither written acknowledg- 
ments, nor the performance of any religious cercmonials, 
are essential to the validity of adoptions, such acknowledg- 
ments are usually given, and such ceremonies observed, and. 
notices given of the times when adoptions are to take pines 


v. Sabitra, 2 Kn. 290; 2 W. MacN. 199; 1 Gib. 93. See the native sathoritios 
cited, Jolly, § 159. 

(s) Dattaka Mimamaa, v. 50. (1) Dattaka ey a vy. 56. 

(u) Dattaka Chante ii. 16, 17, vi. 8; 2 W. MacN., 198 

(v) 2 Stra. H. L. 87—89 (w) Steele, 46 
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in all families of distinction, as those of Zemindars or opulent 
Brahmans ; so that wherever these have been omitted, it 
behoves the Court to regard with extreme suspicion the 
proof offered in support of an adoption” (a). It appears 
from the report of the case in Bengal that the parties were 
Brahmans. It was admitted that no religious ceremonies 
were performed. But both in the Sudder Court and in the 
Privy Council their absence was treated as merely a matter 
of evidence, and not as in itself invalidating the adoption. 
As a matter of fact both Courts found that the adoption had 
not taken place. In a much later case before the Privy 
Council, where a Sudra adoption was concerned, the High 
Court of Bengal had treated it as an open question whether 
or not a Sudra could be adopted without the performance 
of religious ceremonies, v71z., the offering of burnt sacrifice 
and the like. On appeal, the Judicial Committee said, “ In 
the case of Streemutty Joymonee v. Streemutty Sibosoonderee 
(Fult. 75), it was held by the Supreme Court in Calcutta 
that amongst Sudras no religious ceremony, except in the 
case of marriage, is necessary ” (y). In the view taken of 
the case by their Lordships the point did not arise, and was 
not decided. The next time the point arose in Bengal 
between Sudras the High Court decided, on the authority 
of a passage in the Dattaka Nirnaya, cited in the Vayavastha 
Darpana, that the performance of the datia homam was 
essential to an adoption even amongst Sudras, and as no 
such ceremony had been performed in the particular case, 
held the adoption invalid (z). In a later case, however, 
which was also between Sudras, the Court professed to 
treat this decision as having gone upon the special facts, 
which it certainly had not done; and drew a further distine- 
tion between the two cases, on the ground that ‘in the 


(w) Sootroqun v. Sabitra, 2 Kn. 287, 290; 8.C inthe Sudder Adawlut, Sub 
nomine, Sabitreea v. Sutur Ghun, 28. VD. 21 (26). | . : 

(y) Sreenarain Mitter v. Sreemutty Kishen, 11 B. UL. R. (P. C.) 171, 187 ; 
§. 0.19 Suth. 133; 8. C. 1. A. Sup. Vol. 149: in the High Court, 2 B. L. R. 
(A.C. J.) 279; S.C. 11 Suth. 196. 

(z) Bhairabnath v. Maheschandra, 4 B.1.. R. (A. C.J.) 162; 8.C. 18 Suth. 
168 cited and approved, Sayamalal v. Saudamini, 5 B. L. R. 866. 


Paras. 142 & 148.] CEREMONIES OF SUPERIOR CLASSES. 


present case, the adopted son is a brother’s son, a member 
of the same family, in regard to whom the mere giving and 
taking may be sufficient to give validity to the adoption”? (a). 
Finally, the express point was referred to a Full Bench. 
It was then found that the passage in the Dattaka Nirnaya, 
which had formerly been relied upon ‘as showing that a 
Sudra should adopt with the datta homam, proved exactly 
the opposite ; an essential part of the passage having been 
omitted. The Court accordingly answered the question put 
by saying, “ Amongst Sudras in Bengal no ceremonies are 
necessary in addition to the giving and taking of the child 
in adoption” (b). 


§ 143. Whether the same rule holds good in the three 
superior classes 18, of course, a different question. In 
Madras, it has been expressly decided that even among 
Brahmans the datta homam, or any other religious éere- 
mony, 1s unnecessary (¢). The same rule is certainly 
implied in the case in Knapp., cited in the last section, 
though not decided, and the opinion of Jagannatha is to the 
same effect (d). The ruling in the Madras case was affirmed 
in a later decision where the parties were Kshatrias (e). 
In a still later case, where the parties were Brahmans, 
the same Court doubted the authority of the ruling; 
but affirmed the adoption on the ground that the datta 
homam had in fact been performed, though at an interval 
of five years after the giving and receiving (f). In that 
case it would appear that the giving and receiving had 
been made with reference to a formal adoption to take place 
afterwards. ‘This adoption, when it took place, was duly 


(a) Nittianand v. Kishna Dyal, ae: L. R.1; S.C. 15 Suth. 300. Asto the 
Jast point suggested, see ante, § 129 

(b) Behari Lal v. Indramani, 13.8. 1. BR. 401; S.C. 21 Suth. 285 afd. i in P.C. 
Sub nomine, Indromoni v. Behari Lall, 71. A. "24; S. C. 5 Cal. 770, acc. Dya- 
moyee v. Rasbeharee, 8. D. of 1852, 1001 ; Perkash Chunder v. Dhuamonnee 
S. D, of 1858, 96; Alwar v. Ramasamy, 2 Mad. Dec. 67; Thangathanni v. 
Ramu Mudals, 5 Mad. 358. 

(c) Singamma v. Venkatachurlu, 4 Mad. H.C. 165; 1 Stra. H. L. 96; contra, 

Stra. H. L. 181. 
(d) 8 Dig. 244, 248 (e) Chandramala v. Muktamala, 6 Mad. 20. 
(f) Venkata v. Subhadra, 7 Mad. 548. See however the cases in § 144. 
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accompanied by the datta homam. It may be a question 
whether the decision would have been the same if the 
adoption had been completed without performing or intend- 
ing to perform the datta homam, and that ceremony had 
been appended at a later period, pro majori cauteld. In 
1884 a case arose in which a Brahman had adopted a boy 
of the same gotra as himself without the homam ceremony. 
The Court seemed to treat the case of Singammav. Venkata- 
charlu as of little weight, pointing out that it was not 
argued on both sides, and that Jagannatha, who was cited, 
was no authority in Southern India. They held that in 
this case the adoption was good, because both parties were 
of the same gotra, relying upon the authority of Mr. Ellis 
in 2 Strange’s Hindu Law, p. 155 (g). Both in this case and 
in the Jater one of Ianganayakumma v. Alwar Setit (h) the 
Judges relied on the dictum of the Judicial Committee in 
Mahashoys Shosinath v. Srimatr Krishna (1), where their 
Lordships say, ‘‘ All that has been decided is that amongst 
Sudras no ceremonies are necessary in addition to the 
giving and taking of the child in adoption. The mode of 
giving and taking a child in adoption continues to stand 
as Hindu Jaw and usage, and it is perfectly clear that 
amongst the twice-born classes there could be no such 
adoption by deed, because certain religious ceremonies, 
the datta homam in particular, are in their case requisite.” 
So the pandits in two Bengal cases seem to have Jaid down 
that the dutta homam was essential in the case of an adop- 
tion among the three superior classes (k), and the same 
statement was made very recently by Mr. Justice Mitter (f). 
It seems also to have been assuined that this was the 
general rulein a Bombay case. There it had been omitted 
in the case of an adoption of a brother’s son. The pandits 
held the adoption nevertheless valid under a special text of 


(9) Govindayyar v. Dorasami, 11 Mad. 5. 

(h) 13 Mad. 214, 219. (t) 7 J. A. 250, p. (256). 

(k) Alank Manjari v. Fakir Chand,5 8. D. 356 (418) ; Bullubakant 4 Kishen- 
prea, 6 8S. D. 219 (270) 


(lL) Luchmun v. Mohun, 16 Suth, 179; see, too, Thakoor Oomrao v, Thakoo- 
ranee, N. W. P., H.C. 1868, 1 103. 


Paras. 143 & 144.] INTENTIONAL OMISSION OF CEREMONIES. 


Yama. “Itis not expressly required that burnt sacrifice 
and other ceremonies should be performed on adopting the 
son of a daughter, or of a brother, for it is accomplished in 
those cases by word of mouth alone” (m). In! Allahabad, 
where a similar case arose among Dakhani Brahmans, the 
inclination of some of the members of the Court seems to 
have been to hold that no religious ceremonies were neces- 
sary. The decision, however, was limited to holding that 
when the boy was the son of a daughter or of a brother, a 
gift and acceptance was sufficient (7). 


So far as it is possible to reconcile these conflicting 
decisions, they seem to point to the conclusion that, among 
the twice-born classes, the datta homam is necessary, unless 
the adopted boy is of the same gotra as his adopter, or 
unless a usage to the contrary can be established. In 
Madras there is also high authority for limiting the appli- 
cation of the rule to Brahmans. 


§ 144. In any case it is quite clear that if the omission 
of the ceremonies has been intentional, with a view to leav- 
ing the adoption absolutely unfinished ; or, if from death, 
or any other cause, a ceremony which had been intended 
has not been carried out, no change of condition will take 
place, even though the ceremonies which have been omit- 
ted might lawfully have been left out. Because the mutual 
assent, which is necessary to a valid and completed adop- 
tion, has never taken place (0). And even in cases where 
giving and receiving are sufficient, there must be an actual 
giving and receiving. A mere symbolical transfer by the 
exchange of deeds would not be sufficient 


(m) Huebut Rao v. Govindrao, 2 Bor. 75, 87 [88]; Steele, 45. This isin accord- 
ance with many authorities cited by Dr. Jolly, § 159. See W. & B. 923, 1088. 
In Ravi Vinayakray v. Lakshmibai, 11 Bom. 381, (898), the Court while not 
deciding the point, expressed a strong opinion that the datta homam was essen- 
tiunl among Brahmans. 

(n) Ayma Ram v. Madho Rao, 6 All. 276. 

(0) 2 W. MacN. 197; Isserchunder v. Kasbeharee, 8. D. of 1852, 1001; Banee 
Pershad v. Moonshee Syud, 25 Suth. 192. 

(p) Sreenarain Mitter v. Sreemutty Kishen, 2B. L. R. (A. C. J.) 279; 8. C. 
ae uth. 196; Mahashoya Shosinath v. Srimati Krishna, 71. A. 250; 8. C. 6 
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In the Punjab and among the Jains, no ceremonial what- 
ever is required, the transaction being purely a matter of 
civil contract (q). Among the Moodelliars of Northern 
Ceylon the only ceremonial appears to be the drinking of 
saffron water by the adopting person (r). 


§ 144A. In many of the cases previously discussed, 
where it is necessary to admit that an adoption has been 
made in violation of a rule laid down by ancient authori- 
ties, an attempt has been made to support the adoption on 
the principle of Factum valet quod fiert non debuit. The 
existence of this rule in other districts than that of Bengal 
has been expressly affirmed by the Privy Council (s). The 
limits within which the rule can be applied have been 
much discussed in several cases in Bombay and in Allaha- 
bad. Inthe former Presidency it has been said of this 
rule “ That its proper application must be limited to cases 
in which there is neither want of authority to give nor to 
accept, nor imperative interdiction of adoption. In cases 
in which the Shastra is merely directory and not manda- 
tory, or only indicates particular persons as more eligible 
for adoption than others, the maxim may be usefully and 
properly applied, if the moral precept or recommended 
preference be disregarded” (é). 


In an Allahabad case (1) where all the previous deci- 
sions were reviewed by Mahmood, J., he said, “ In the case 
of adoption there are, of course, questions of formalities, 
ceremonies, preference, in the matter of selection, and 
other points which amount to moral and religious sugges- 
tions. Such matters, speaking generally, are dealt with 
in the texts in a directory manner, relating to what I may 
perhaps call the modus operandi of adoption. To such 





2 Punjab Customs, 82. Punjab Customary Law, IJI, 82. Lakmi Chand 
atto Bai, 8 All. 819. 


(r) Thesawaleme, ii. 
(s) Uma Deyi v. Gokoolanund, 57. A. 4° 58.8.C.38 Cal. p. 601 


(t) Lakshmappa v. Ramava, 12 Bom. H. Ct. .» p. 898, apnroved and followed ; 
per curiam, 8 Bom. 293; 10 Bom., 


p. 86. 
(u) Ganga Sahai v. Lekhraj Singh, 9 All. 253, pp. 296, 297. 


Paras. 144-144B.] DOOTRINE OF FACTUM VALET. 


matters, which do not affect the essénce of the adoption, 
the doctrine of factum valet would undoubtedly apply upon 
general grounds of justice, equity and good conscience, 
and irrespective of the authority of any text in the Hindu 
law itself. There may, indeed be codes where the express 
letter of the texts renders that which in other systems be 
regarded as a matter of form, a matter of imperative 
mandate or prohibition affecting the very essence of the 
transaction.” ‘ Adoption under the Hindu law being in the 
nature of gift, three main matters constitute its elements 
apart from questions of form. The capacity to give, the 
capacity to take; and the capacity to be the subject of 
adoption, seems to me to be matters essential to the validity 
of the transaction, and, as such, beyond the province of the 
doctrine of factum valet. 


§ 144B. In accordance with these rules, the principle of 
factum valet has been held to be ineffectual where the son 
was ‘given or received by a mother who was destitute of 
the necessary authority (v), or where the boy taken in 
adoption was one whose mother could not have been 
married by the adopting father (w). It has been held to be 
effectual where a preferential relation has been passed over 
in favour of the son of a stranger (x), or where the limit of 
age fixed by the Dattaka Mimamsa has been exceeded (y). 
On the other hand the above principles give no help in a 
case were it is possible to hold different views on the 
question, whether a particular direction is, or is not so 
imperative as to be of the essence of an adoption. For 
instance, not only different Courts, but the same Court 
at different times, have disagreed as to the applicability of 
the doctrine of factum valet in cases of the adoption of an 
only son (z), or of a member of the superior classes, where 


Rangabat v. Bhagirthibat, 2 Bom. 877 ; Narayan Babaji v. Nana Manohar, 
Bom. oh 0., A.C 153. 

(w) Gopal mS Hanmant Ganesh, 8 Bom. aie 

(2) Uma Deyi v. Gokoolanund, 51. A. 40 S. C. 8 Cal. 587. 

(y Ganga Sahat v. Lekhraj Singh, 9 All, 254. ms Ante '§§ 131—188. 
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the prescribed religious ceremonies were omitted (a). Of 
course completely different considerations arise where & 
direct prohibition has been worn away by conflicting usage. 
Probably no Court except one governed by the authority 
of the Mayukha, and of the practices recognized by it, 
would give effect to the adoption of a married Brahman (6). 


§ 145. Firru, THE EVIDENCE OF AN ADOPTION.—There 18 no 
particular evidence required to prove an adoption. Those 
who rely on it must establish it like any other fact, whether 
they are plaintiffs, or defendants (c). In one respect they 
are in a favourable position ; that is in consequence of the 
peculiar religious views of Hindus. The probability is that 
a sonless Hindu will contemplate adoption ; and this proba- 
bility is increased if he is advanced in years, or sickly ; if 
he has property to leave behind, as regards which he would 
naturally wish for a lineal successor ; and still more if, from 
family dissensions, the person who would otherwise be his 
successor is a person whom he would not be likely to desire. 
In countries governed by the Mitakshara law the further 
circumstance would arise that his widow, supposing him to 
leave one, would be dependent for her maintenance on a 
collateral, perhaps a distant, member of the family. If, 
therefore, he was on affectionate terms with her, he would 
naturally wish to leave her in the more advantageous posi- 
tion of mother and guardian of an adopted son (d). Simi- 
larly, un opposite state of things, such as the youth of the 
adopting father, the probability of his having issue by his 
wife, or the like, would render the fact of the adoption 
unlikely (e). No writing is necessary ; though, of course, 








(a) Ante§ 148. (b) Dharma Daguv. Ramkrishna Chimnaji, 10 Bom. 80. 

(c) Tari Charan v. Saroda Sundari, 8 B. L. R. (A. C. J.) 146; 8.0.11 
Suth, 468; Hur Dyal Nag v. Roy Krishio, 24 Suth. 107. 

(d) 1 Hyde, 249; Huradhun v. Muthoranath, 4M. 1. A. 414; 8.0.7 Suth. 
(P.C.)71; where the P. C. reversed concurrent decisions of the Lower Courts, 
finding against the adoption ; Soondur Koomaree v. Gudadhur, 7 M.1. A. 64; 
8S. 0, 4 8uth. (P.C.) 116; Raghunadha v. Brozo Kishoro, 81. A. 177; 8.0.1 
Mad. 69; 8. C,25Suth. 291. See as to force of presumption in favour of adop- 
tion, per Mitter, J., Rajendro Narain v. Saroda, 15 Suth. 548, Harman Chul 
Singh v. Koomar Gunsheam, 2 Kn., p. 220. 

(e) Mt. Sabitreea v, Sutur Ghun, 28. D. 21 (26); affirmed, 2 Kn. 287, 


Paras. 1448-146.) EVIDENCE OF ADOPTION. 


in case of a large property, or of a person of high position, 
the absence of a writing would be a circumstance which 
would call for strict scrutiny, and for strong evidence of the 
actual fact (f). Nor is it even in all cases necessary to pro- 
duce direct evidence of the fact of the adoption ; where it 
has taken place long since, and where the adopted son has 
been treated as such by the members of the family and in 
public transactions, every presumption will be made that 
every circumstance has taken place which is necessary to 
account for such a state of things as is proved, or admitted, 
to exist (9). 


§ 146. It has been held that a decision in favour of an 
adoption, in a suit in which it was in dispute, is primd facte 
evidence of the fact of the adoption, even as against persons 
who were no parties to the suit (h). It has even been held 
that a valid regular judgment of a competent Court upon 
the status of an alleged adopted son is a judgment in rem, 
which is binding and conclusive as against the whole world, 
unless.fraud, or collusion, can be made out ; and that a sum- 
mary adjudication of the same nature, though not conclusive, 
is prumad facie evidence of the facts adjudicated upon, suffi- 
cient to throw the burthen of disproving the same upon the 
opposite party (7). But this doctrine is now over-ruled. 
The binding character of judgments of the Courts of India 
upon questions of personal status was exhaustively examined 
by Mr. Justice Holloway in a Madras case, where a decree 
upon a question of division was relied upon as a judgment 
m rem (k), and later in a Bengal case, where the point 
decided in 3 Suth. 14, was referred to a Full Bench. It 
had been held upon the authority of that decision, where a 





(f) 2 Kn, 290; Ondy Kadaron v. Aroonachella, Mad. Dec. of 1857, p. 53, 
(g) Perkash Chunder v. Dhunmonnee, 8.D. of 1858, 96; Nitttanand vy. Kriehna 
Dyal, 7 B. L. R.1; 8. C. 15 Suth. 800; Rajendro Nath v. Jogendro Nath, 14 
M.I.A. 67; 8.C.15Suth. (P.C.)41; Hur Dyalv. Roy Krishto, 24 Suth. 107 ; 
Sabo Bewa v. Nuboghun, 11 Suth. 380; 8.0.2 B. L. R. Appx. 51. 

(h) Seetaram v. Juggobundoo, 2 Suth. 168. 

(s) Kistomonee v. Coll. of Moorshedabad, 8S. D. of 1859, 550; Rajkristo v. 
Kishoree, 8 Suth. 14. 

(k) Yarakalamma v. Anakala, 2 Mad. H.C, 276. See also Gopalayyan y, 
Raghupati Aiyyan, 8 Mad, H.C. 217. 
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reversioner had brought a suit against a widow as heiress). 
to set aside alienations by her, and to establish his title as, 
reversioner, and the Court had found that, her husband had. 
been adopted, and therefore that the plaintiff was next heir, 
that this finding was conclusive against a person who was 
no party to that suit, and who denied the adoption. Pea- 
cock, C. J., after referring to Mr. Justice Holloway’s judg- 
ment, said, “I concur with him entirely in the conclusion 
at which he arrived; viz., that a decision by a competent 
Court that a Hindu family was joint and undivided, or upon 
a question of legitimacy, adoption, partibility of property, 
rule of descent in a particular family, or upon any other 
question of the same nature in a suit inter partes, or, more 
properly speaking, in an action in personam, is not a judg- 
ment im rem or binding upon strangers, or, in other words, 
upon persons who were neither parties to the suit nor 
privies. I would go further, and say that a decree in such 
a case is not, and ought not to be, admissible at all as evi- 
dence against strangers” (J). 


But though the decree itself might neither be conclusive, 
nor admissible, as evidence, the proceeding in which the 
decree took place might be very important. For instance, 
when the fact of any adoption at all having taken place 
was in dispute, 1t would be most important to show that 
the alleged adopted son had put forward his title as owner 
of, or interested in, the property, by preferring or defend- 
ing suits, or proceedings in the revenue or Magisterial 
Courts, relating to the property ; just as his failing to do 
so would be important the other way. Again if those who 
now denied his title were shown to have been cognisant 
of, or to have joined him in, such transactions, the evidence 
would be still stronger in his favour. 





(l) Kanhya v. Radha Churn, 7 Suth. 388; 8.0. B. L. R. 2: 
followed in Jogendro Deb v. Funindro, 14M. 1. A. 867; sO. i PW. ee 
8, C. 17 Suth. 104; Katama Nachiar v. Rajah of Shiva unga,9 M.I.A. 530; 
as res Suth. (P. 0.) 81; Jumoona Dassya v. Bamasoonderat, 81. A. 72, 84; 8. 
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§,147. Lapse of time may operate in two ways. Juret, 
as strengthening the probability of an adoption. Secondly, 
as barring any attempt to set it aside. In the first cage it 


goes to show that the adoption was valid; in the second. 


case, it prevents the results which would follow from hold- 
ing that it was invalid. 


First, it is evident that where a length of time has 
elapsed since an alleged adoption, and that adoption has 
been treated by the family, and by the society in which the 
family moves, as a valid and subsisting one, this is in itself 
strong evidence of the opinion of those acquainted with the 
facts that everything had taken place necessary to a valid 
adoption. It is like that repute which is always so much 
relied on in cases of disputed marriage, or legitimacy (m). 
But it is evident that the force of the testimony lies in 
repute prevailing through a long period of time, not 
upon the time itself. If, therefore, it appears that the 
adoption was kept a secret, or that being asserted on one 
side it was simply ignored on the other, and that no action 
was ever taken upon it, nor any course of treatment pursued 
in respect to the alleged adopted son, different from that 
which would have prevailed if no adoption had been set up, 
then there is no repute, and the longer the time during 
which such a state of things lasts the greater is the evi- 
dence against the adoption. 


Second/y, such repute can have no effect whatever when 
the admitted facts show that there has been no valid adop- 
tion ; ¢.g., in the case of the adoption of a sister’s son by a 
Brahman, or of a son by a man who had one living. But 
there might be facts, or a course of dealing which, though 
they could not render the adoption valid, would prevent 
certain persons from disputing it. A bar of this sort would 
arise in two ways: 1, by way of estoppel; 2, by way of 
the Statute of Limitations. 


(m) Rajendro Nath v. Jojendro Nath, 14M. 1. A. 67; 8. C. 15 Suth. (P.C.). 


41;8.0.7B.L. BR. 216; Anandrav Sivaji v. Ganesh Eshvant, 7 Bom. H.C, 
Appx, 38. 
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§ 148. Frest.—A merely passive acquiescence by one 
person in an infringement of his rights by another person, 
or in an assertion of an adverse right by another person, 
will not prevent the former from afterwards maintaining 
his own strictly legal right in a Court of law, provided he 
does so within the period of limitation fixed by the law. 
The reason is that the law gives him a specified period 
during which he may, if he choose, submit with impunity 
to an encroachment on his rights, and there is nothing 
inequitable in his availing himself of this period. But it is 
different if his acquiescence amounts to an active consent 
to conduct on the part of another of which he might justly 
complain. If by his own behaviour he encourages another 
to believe that he has not the right which he really pos- 
sesses, or that he has waived that right; or if by repre- 
sentations, or acts, he induces another to enter upon a 
course which he would not otherwise have entered on, or 
leads him to believe that he may enter on that course with 
safety, then he will not afterwards be allowed to assert any 
rights which are inconsistent with, or infringed upon by, 
that new state of things which he himself has been in- 
fluential in bringing about. And this is equally so whether 
the right he is asserting 1s a legal, or an equitable, right. 
For it would be unjust that after he had by his own conduct 
induced another to alter his position, he should afterwards 
be allowed to complain of the very thing which he had 
himself brought about (n). This doctrine has been applied 
in India to cases of invalid adoption. In one, the adoption, 
being that of a sister’s son by a Brahman, was held to be 
absolutely invalid. In another, in Western India, being 
the case of a Brahman adopted after uwpanayana and mar- 
riage, the Court declined to decide the question of invali- 
dity. In both cases they were of opinion that the objecting 


(n) Rama Rauv. Raja Rau, 2 Mad. H.C. 114; Pecans aty v.N. Timma 
Reddy, ib. 270; Rajan v. Basuva Chetti, ib. 428, where the English cases are 
examined, and the distinction between legal and equitable rights and the mode 
in which they ave barred, is pointed out; Taruck Chunder v. Huro Sunkur, 29 
Sutb. 267. Indian Evidence Act, § 115, 
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party was estopped from disputing the adoption, since he 
had himself not only acquiesced in it, but in one case had 
encouraged it, and concurred in it, at the time it took place ; 
and in another had, by treating the adopted son as a mem- 
ber of the family, induced him to abandon the right in his 
natural family which he might otherwise have claimed (0). 
In a later case, however, the High Court of Madras, while 
admitting the general principle, limited its application to 
instances where one party had knowingly and intentionally 
produced upon the mind of the other a false belief as to 
some definite fact. Where all parties erroneously believed 
a particular adoption to be valid, no estoppel arose which 
would prevent a person claiming under the adopter from 
impugning its validity (yp). ‘The application of this doctrine 
when so limited is peculiarly just in cases of adoption. 
Even if the invalidity of the adoption was such that the 
person adopted was not legally excluded from his natural 
family, he would necessarily be driven to legal proceedings 
to effect his return into it; he might be met by the Statute 
of Limitations, and so completely defeated ; or might find 
that from change of circumstances his position, when 
restored to his natural family, was very different from 
what it would have been if he had never left it (gq). It 
must, however, be remembered that estoppel is purely 
personal, and that it cannot affect any one who claims by 
an independent title, and who is not bound by the acts of 
the person estopped (r). 


§ 149. Smconpty.—The Statute of Limitations will also 


(0) Gopalayyan v. eo oon weet 7 Mad. H.C. 250; Sadashiv v. Hari 
Moreshvar, || Bom. H Ravji Venayakrav v. Lakshmibai, 11 Bom. 38}, 
896 ; Pillari Setti v. Rama Lakshmama, ad. Dec. of 1860, 92; ‘Appuaiyan v. 
Rama Subbaiyan, Mad. Dec. of 1860, 54. See Sukhbasi v. Guman, 2 All. 366; 
where it is not clear whether the Court meant to lay down that a valid adop- 
tion once made could not be cancelled, or that a person, who had once deliber- 
ator mane an adoption, was estopped from asserting that it was originally 
invali 

(p) Vishnu v. Krishnan, 7 Mad 

(q) See per cur., Rajendro Nath. Jojendro Nath, 14M.1. A.77; 8. C. 15 
Gath. (P. C0.) 41; S OTB LBD 216. 

(r) Lala Parbhu Lal v. My/lne, 14 Cal. 401. 
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‘be # bar in some cases to an attempt to set aside a disputed 


adoption ; that is, it will bar a suit to recover property held 
under colour of an adoption. The important question here 
will be, from what time does the statute run? The answer 
will be, from the time the party seeking to set it aside is in- 
juriously affected by it. Where a person would be entitled 
to immediate possession, but for the intervention of one 
claiming as adopted son, of course the statute must run at 
the very latest from the time at which the title to posses- 
sion accrues; because from this time, at all events, the 
possession of the adopted son must be adverse. But there 
are cases of greater difficulty, where an adopted son is in 
possession, but the person whose rights would be affected 
by the adoption is a reversioner, who is not entitled to im- 
mediate possession. An instance of this sort is the case of 
an adoption by a widow who is in as heir to her husband. 


§ 150. On this point there was a direct conflict of autho- 
rity. In several cases previous to 1869 it was held that 
the statute ran from the time at which the adopted son was 
put in possession as such, with the cognisance of those 
whose rights would be affected by his adoption, and in such a 
public manner as to call upon them to defend their rights (8). 
The whole series of authorities, however, was reviewed 
in a case which was referred to the decision of the Full 
Bench of the High Court of Bengal. There the ancestor 
died leaving a widow, who adopted in 1824, and survived 
him till 1861. In 1866 the suit was commenced by the 
daughter’s son of the ancestor, who claimed the property, 
alleging that the adoption was invalid. It was admitted 
that the adopted son and his son, the then defendant, had 
been in possession by virtue of the adoption since 1824. The 
plaintiff’s suit was dismissed as barred by limitation. But 
this decision was reversed by the Full Bench, who held 
that the statute did not begin to run till the death of the 


(8) Bhyrub Chunder v. Kalee Kishwur, 8. D. of 1850, 369, followed in various 
other cases which were examined ii the one next cited. 
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widow (t). That decision was given under the Limitation 
Act XIV of 1859. Act IX of 1871, Sched. II, contained the 
following provision Art. 129: “To establish or set aside an 
adoption—twelve years from the date of the adoption, or 
(at the option of the plaintiff) the date of the death of the 
adoptive father.”” A suit was brought to recover property 
held adversely to the claimant by a person who had been 
admittedly adopted by the widow of the last male holder. 
Much more than 12 years had elapsed since the death of 
the husband, or since the adoption, but much less since the 
death of the widow. ‘The adopted son had admittedly been 
placed in open adverse possession more than 12 years before 
suit and had been recognized by the plaintiffs themselves as 
legally in possession in such capacity. Tho plaintiffs con- 
tended that they were entitled to sue for possession within 
12 years of the death of the widow, exactly as if she had 
made an alienation to the defendant. The latter contended 
that the suit was barred under Art. 129, inasmuch as the 
plaintiff could not recover without setting aside the adoption, 
and in fact the only issue recorded was as to its validity. 
The Judicial Committee, reversing the judgment of the 
Bengal High Court, held that the suit was barred, as the 
expression to “set aside an adoption” had been for many 
years applied m the ordinary language of Indian lawyers to 
proceedings which bring the validity of an alleged adoption 
under question, and applied indiscriminately to suits for pos- 
session of land and to suits of a declaratory nature. The pre- 
sent Limitation Act XV of 1877, § 118 provides a period of 
Bix years for a suit “ to obtain a declaration that an alleged 
adoption is invalid, or never in fact took place,” the statute 
to run from the time “ when the alleged adoption became 
known to the plaintiff.’ Their Lordships declined to say 
whether the alteration of language in the later Act denoted 
a change of policy, or how much change of law it affected. 
They proceeded, however, to express themselves strongly 


(t) Srinath Gangopadhya v. Mahes Chandra, 4 B. L. R. (F. B.) 88. C. 12 
Suth. (F. B.) 14 Sub Nomine, Sreenath Gangooly v. Mohesh Chunder. 
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against the probability that the same statute would apply 
two different periods of limitation for a suit declaring the 
invalidity of an adoption, and a suit to recover possession 
of land founded on such invalidity. Should the same ques- 
tion arise under the new statute, the argument that a similar 
construction is to be placed upon it will be at least a plau- 
sible one (uv). The Allahabad High Court, however, has 
recently expressed its opinion that § 118 of Act XV of 
1877 only applied to suits for a declaration of right, and 
that suits for possession of property were governed by a 
different period of limitation (v), and a similar decision 
has been still more recently given by the High Court of 
Calcutta (w). 


§ 151. It may be necessary to remark that neither the 
law of Estoppel nor the Statute of Limitations can make a 
person an adopted son if he is not one. They can secure 
him in the possession of certain rights, which would be his 
if he were adopted, by shutting the mouths of particular 
people, if they propose to deny his adoption ; or, by stop- 
ping short any suit which might be brought to eject him 
from his position as adopted. But if it becomes necessary 
for the person who alleges himself to have been adopted, to 
prefer a suit to enforce rights of which he is not in posses- 
sion, he would be compelled strictly to prove the validity 
of his adoption, as against all persons but the special 
individuals who were precluded from disputing it. 


§ 152. Srxta.—Tue Resvit or Aportion may be stated 
generally to be, that it transfers the adopted son out of his 
natural family into the adopting family, so far as regards 
all rights of inheritance, and the duties and obligations 
connected therewith. But it does not obliterate the tie of 
blood, or the disabilities arising from it. Therefore, an 
adopted son is just as much incapacitated from marrying 


(u) Jagadamba Chowdhrani v. Dakhina Mohun, 13 1. A. 84, 94,—explaining 
Raj Bahadur v. Achumbit Lal, 61. A. 110; per curiam, 11 Bom. p. 896. 

(v) Basdeo v. Gopal, 8 All. 644, 

(w) Lala Parbhu Lal v. Mylne, 14 Cal. 401, 
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in his natural family as if he had never left it. Nor can he 
himself adopt a person out of his natural family, whom he 
could not have adopted if he had remained in it. 


Questions of inheritance arise, first ; where there is only 
an adopted son: secondly ; where there is also legitimate 
issue of the adoptive father. Under the first head, succes- 
sion is either to the paternal line, lineally or collaterally, 
or to the maternal line. 


§ 158. Where there is only an adopted son, properly 
constituted, he is beyond all doubt entitled to inherit to 
his adoptive father, and to the father and grandfather and 
other more distant lineal ancestors, of such adoptive father, 
just as if he was his natural-born son (z). But there has 
been considerable discussion as to whether he was entitled 
to inherit to collaterals. A reference to the table of son- 
ship (y) will show that eight of the fourteen authorities 
referred to place the adopted son beyond the sixth in 
number. Now, all of these say that the first six sons 
inherit to the father, and to collaterals; the last six only 
to the father. From this it is argued by those who rely on 
the eight, that he only succeeds lineally ; by those who 
rely on the remaining six, that he inherits collaterally also. 
The real fact, of course, is that the two sets of authorities 
represent different historical periods of the law of adoption ; 
the former relating to a period when the adopted son had 
not obtained the full rights which he was recognized as 
possessing at a later period. The Dattaka Chandrika as 
usual tries to make all the passages harmonise by saying: 
“In the same manner the doctrine of one holy saint that 
the son given is an heir to kinsmen—and that of another 
that he is not such heir—are to be reconciled by referring 
to the distinction of his being endowed with good qualities 

(z) Dattaka Mimamea, vi. §8,8; Dattaka Chandrika, v. § 26, iii. § 20; Gour- 
bullub v. Jugqenoth, F. MacN. 159. Mokundo v. Bykunt, 6 Cal. 289. Sir F. 
MacNaghten was of opinion that an adopted son in Bengal was even in a better 
position than wu naturul-born son, as having an indefeasible right to his father’s 


pais a natural-born son would not have. F. MacN. 157, 228. Sed 
quere 


(y) Ante, § 66. 
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or oth erwise,”’ and concludes the controversy by saying, that 
wherever a legitimate son would succeed to the estate of a 
brother or other kinsmen, the adopted son will succeed in 
the absence of such legitimate son (z). The Mitakshara 
follows Manu, who places the adopted among the first class 
of sons, and, of course, makes him a general and not merely 
a special heir, while it explains away the conflicting texts as 
being founded on the difference of good and bad qualities (a). 
The Daya Bhaga on the other hand follows Devala, who 
has been supposed to make the adopted son only heir to his 
father, and not to collaterals (Lb). But it seems that is a 
misapprehension. Devala no doubt enumerates the differ- 
ent sons so as to bring in the adopted son as ninth. But 
then he goes on, ‘“‘ These twelve sons have been propounded 
for the purpose of offspring, being sons begotten by a man 
himself, or procreated by another man, or received for 
adoption, or voluntarily given. Among these the first six 
are heirs of kinsmen, and the other six inherit only from 
the father.” Now, if the words “ the first six” refer, not 
to the original enumeration, but to the new arrangement 
by classes, the adopted son comes within the first six (c) 
Jagannatha, after appearing to rest the claim of an adopted 
son to collateral succession upon endowment with transcend- 
ant good qualities, finally states the present practice to be 
‘for a son given in adoption, who performs the acts pre- 
scribed to his class, to take the inheritance of his paternal 
uncles and the rest” (d). This is also the opinion of Sir 
F. MacNaghten, of Mr. W. MacNaghten, of Sir Thomas 
Strange, and of Mr. Sutherland (e). The right has also 
been affirmed by express decision. In two cases, the right 
of an adopted son to succeed to another adopted son was 
declared (f). In other cases, the adopted son was held en- 


(z) Dattaka Chandrika, : § 22—24. (a) Mitakshara, i, 11, § 830—34. 

(b) Daya Bhaga, x. $7, 8 
‘ aren See D. Bh. x. 7, note, per curiam; Puddo Kumaree v. Juggut Kishore, 

a 

(d) Dig. 270, 272; F. MacN. 162. 

(e) F. MucN. 128, 13 32; 1 W. MacN. 78; 2 W. MacN. 187; 1 Stra, H. .97; 
2S8tra. H. L. 116; Such. Syn. 668, 677. 

(f) Shamchunder v. Narayni, 1 S. D. 209 (279); affirmed 8 Kn. 55. (So 
much of this decision as allowed a second adoption to take place during the life 
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titled to share an estate of his adoptive father’s brother (9). 
In a later case, the adoptive son was held entitled to 
share in the property of one who was first cousin to his 
grandfather by adoption. And he takes exactly the same 
share as a legitimate son, when he is sharing with all other 
heirs than the legitimate son of his adoptive father (h). 
And so do his descendants, whether male or female (2). 
In the latest case upon the point, the right of an adopted 
son was maintained to succeed to all his adoptive father’s 
sapindas, whether the latter were related to the former 
through males only or through females (k). 


§ 154. Another question as to which there was, till lately, 
a singular conflict of opinion, is as to the right of an adopted 
son to succeed to the family of his adoptive father’s wife, or 
wives. Prima fucie one would imagine that he must neces- 
sarily do so. The theory of adoption is that it makes the 
son adopted to all intents and purposes the son of his father, 
as completely as if he had begotten him in lawful wedlock. 
The lawful son of a father is the son of all his wives, and 
would, therefore, I presume, be the heir of all or any of 
them (J). And so it has been laid down that a son adopted 
by one wife becomes the son of all, and succeeds to the 
property of all (m). The same result must follow where the 
son is adopted, not by the wife, but by the man himself. 
The authors of the Dattaka Chandrika and Dattaka Mimamsa 
seems to lay the point down with the most perfect clearness. 
The former states that ‘‘ where there may be a diversity of 


of the first adopted son must be taken as bad. Buta note states that it was 
considered as settling the right of an adopted son to inherit from the collaterals 
of his adoptive father.) Gourhurvree v. Mt. Rutnasuree, 6 S. D. 208 (250); Joy 
Chundro v. Bhyrub Chundro, 8. D. of 1849, 461. See also the Judgment of 
Hobhouse, J., in the Full Bench case of Guru Gobind v. Anand Lal,5 B. L.B. 
15; 8. C. 13 Sutb. (i. B.) 4 

(g) Lokenath v. ies S. D. of 1858, 1868; Kishenath v. Hur. 
reegovbind, S. D. of 1859, 18; Gooroopershad v. Rasbehary, S. D. of 1860, i. 411. 

(h) Taramohun v. Kripa "Moyee, Y Suth. 423. 

(4) 8. D. of 1858, 1863 ; of 1859, 18. 

(k)} Puddo Kumaree v. Juggut Kishore, - oe 615 affd. Sub nomine Pudma 
Coomari v. Ct. of Wards, in P. GC. & 

@) Nir rep ix. § 183; Dattaka ae ii § 69; Dattaka Chandrika, i, 


tay Tis y. Dinonath, 8 Suth. 49, 
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mothers, the sires of the natural mothers are first designated 
by a son, who is son to two fathers, at the funeral repast in 
honour of the maternal grandsires ; subsequently the sires 
of her who is the adoptive mother. But the absolutely 
adopted son presents oblations to the father and to the other 
ancestors of his adoptive mother only ; for he is capable of 
performing the funeral rites of that mother only” (n). And 
the latter says, ‘“ The forefathers of the adoptive mother 
only are also the maternal grandsires of sons given and the 
rest; for the rule regarding the paternal is equally appli- 
cable to the maternal grandsires of adopted sons (0) ; and 
in an earlier chapter (I. § 22) Nanda Pandita says, “In 
consequence of the superiority of the husband, by his mere 
act of adoption, the filiation of the adopted, as son of the 
wife, is complete in the same manner as her property in 
any other thing accepted by her husband.” So Mr. Suther- 
land states as the effect of these passages that— He like- 
wise represents the real legitimate son in relationship to 
his adoptive mother, whose ancestors are his maternal 
grandsires” (p). To the same effect is a futwah recorded 
by Mr. MacNaghten, where the adopted son of a sister was 
held to be an heir to that sister’s brother, that is to say, he 
inherited to his adoptive mother’s family (gq). On the 
other hand Mr. W. MacNaghten himself decides against 
the right of an adopted son to succeed to property, which 
the wife of the adopting father had received from her 
relations. For this he refers to a case in Bengal, where he 
says the point was determined (r). This, however, was a 
mistake, as has been repeatedly pointed out. There was 
no decision of the Sudder Court such as Mr. MacNaghten 
supposed, but there was an unnecessary opinion of the 
pandits, which itself rested only upon an irrelevant text of 
the Daya Bhaga. Upon this supposed decision, however, 
to express rulings, negativing the right of the adopted 
son to succeed to property ex parte maternd, were subse- 

(n) Dattaka Chendrils: iii. § 16,17. fo) teh ee merae, vi. § 50—62. 


(p) Suth. Syn. 66 yeas 
(r) 1 W. MacN. 78, citing Gunga Mya v. Kishen ‘Kishore, 8S. D. 128 (170). 
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quently given in Bengal and in Madras (s). Yet, in direct 
conflict with the only principle which could have justified 
such a decision, it was settled that the next-of-kin of an 
adoptive mother would be the heirs of her adopted son (é), 
and that an adopted son would succeed to the stridhanum 
of his adoptive mother (uw). Finally it was decided by the 
Allahabad High Court, that an adopted son had all the rights 
of a natural-born son in the maternal line as well as in the 
paternal line, and would therefore succeed to property 
which his adoptive mother had inherited from her father (v). 
This decision was followed by the High Court of Bengal in 
a case where the plaintiff claimed property which had 
devolved upon the son of A, by virtue of his adoption by 
the daughter of A. In their judgment the former Bengal 
decision and that which followed it in Madras were for- 
mally over-ruled, and the general principle laid down by the 
Allahabad High Court was approved and adopted to the 
fullest extent. This ruling was supported on appeal by 
the Judicial Committee, and has finally settled a controversy 
which had lasted for upwards of eighty years (w). In con- 
formity with it, the adopted son of a daughter has been held 
to share equally with the natural-born son of another daugh- 
ter the inheritance left by his maternal grandfather (2). 


§ 155. Cases where a legitimate and an adopted son exist 
together can only occur lawfully where a legitimate son has 
been born after an adoption. The adoption of a son by one 
who had male issue would be absolutely invalid (§ 97), and 
the son so adopted would be entitled to no share whatever. 
It may be suggested, on the authority of a text ascribed to 
Manu, that he would be entitled to have his marriage cere- 
mony performed, which I suppose includes maintenance 


(8s) Marun ae v. Bejoy, Suth. Sp. No. 121; Chinna Ramakristna v. 
Minatchi, 7 Mad. H. C. 245. 

(t) Gunga Persad v. Brojessaree, 8. D. of 1859, 1091. 

(uw) Teen Cowrte . Pleas 8 Suth. 49, and so laid down by the Pandits in 
Bombay, W. & B.5 

(v) Sham Kuar v. er a,1 All. 2 

(w) Uma Sunker v. Kali Komul B Cal. 256. Afd.101.A. 188,8.C. 10 Cal. 389. 

() Surjokant Nundi v. Mohesh Chunder, 9 Cai. 70, 
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also. But the text, if in force at all at present, seems to me 
to relate rather to informal than to wholly invalid adoptions, 
which would create no change of status (y). Where, how- 
ever, a legitimate son is born after an adoption, which was 
valid when it took place, the latter is entitled to share along 
with the legitimate son, taking a portion which is sometimes 
spoken of as being one-fourth, and sometimes as being one- 
third of that of the after-born son (z). Dr. Wilson says 
that the variance is only apparent, and that all the texts 
mean the same thing, viz., that the property should be 
divided into four shares, of which the adopted son gets 
one. That is to say, he gets one-fourth of the whole, or 
one-third of the portion of the natural-born son (a). What- 
ever may have been the original meaning of the texts, a 
difference of usage seems to have sprung up, according to 
which the adopted son takes one-third of the whole in 
Bengal, and one-fourth of the whole in other Provinces 
which follow Benares law (b). The Madras High Court, 
however, have decided on the authority of the Sarasvati- 
Vilasa, that the fourth which he is to take is not a fourth 
of the whole, but a fourth of the share taken by the legiti- 
mate son. Consequently, the estate would be divided into 
five shares, of which he would take one, and the legitimate 
son the remainder. A similar construction has been put 
upon the texts in Bombay (c). Nanda Pandita suggests a 
further explanation, that he is to take a quarter share ; 1.e., 
@ fourth of what he would have taken as a legitimate son, 
that is to say a fourth of one-half, or one-eighth (d). 
Where there are several after-born sons, of course the 
shares will vary according to the principle adupted. Sup- 
posing there were two legitimate sons, then, upon the 
principle laid down by Mr. MacNaghten, the estate would 
be divided into seven shares in Benares, and into five 





EL TAS RE Ata 


(y) Dattaka Mimamaa, vi. §1, 2; Dattaka Chandrika, vi. § 3 

(z) Dattaka Mimamaa, x. §1; Dattaka Chandrika, v. 816,17; ; Mitakshara, i. 
11, § 24, 25; Daya Bhaga, x; §9; 3 Dig. 154, 179, 290; V. May., iv. 5, § 25; 
2 W. MacN. 184. 

(a) Wilson’s Works, v. 52. 

(b) D. K. 8. vii. § 28; 1W MacN. 70; 2W. MacN. 184; F. MacN. 137; 
Taramohun v. Kripa Moyee, 9 Suth. 423; 1 Stra H. L. 99. 

(c) Ayyavu v. Niladatchi, 1 Mad. H. C. 45; W. & B. 878. 

(d) Dattaka Mimamaa, v. § 40; Suth Syn. 678. 
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shares in Bengal. According to the Sarasvati-Vilasa it 
would be divided into nine shares, the adopted son taking 
one share in each case. According to Nanda Pandita he 
would take one-twelfth (e). Among various castes in 
Western India the rights of the adopted son vary from one- 
half, one-third, and one-fourth, to next to nothing, the 
adoptive father being at liberty, on the birth of a legiti- 
mate son, to give him a present and turn him adrift (/). 


According to a text of Vriddha Gautama, an adopted 
and an after-born son share equally. This text is said in 
the Dattaka Chandrika to apply only to Sudras, and in 
the Dattaka Mimamsa it is explained away altogether, as 
referring to an after-born son destitute of good qualities. 
The High Court of Madras, following Mr. W. MacNaghten 
and Sir Thomas Strange, say it is in force among all 
Sudras in Southern India, and M. Gibelin says it is the 
rule among all classesin Pondicherry. It is the rule still in 
Northern Ceylon. Baboo Shamachurn says that. in Bengal 
this rule only applies to the lower class of Sudras (q). 


§ 156. A curious question, as to which there has been a 
decision in Calcutta (i), is, whether the inferiority of an 
adopted son for purposes of inheritance is limited to the 
case of the subsequent birth of natural sons to the adopting 
father, or whether it applies also for the benefit of the 
brothers of such adopting father and their issue. In the 
particular case the pedigree was as follows :— 


A. 
B. GC. D. 
l | r one 
i area S Shur 
i'deft. 2deft. sdeft. 4 4e%- ecpeert a 


The family was governed by Mitakshara law. The 


(e) F. MacN. 151; 1 MacN. 70; Jolly, Lect. 182. (f) Steele, 47, 186. 
(g) Dattaka Mimamaa, v. § 48; Dattaka Chandrika, v. § 32; 1 Stra. H. L 
99; 1W. MacN. 70, ».; 1 Gib. 82; Thesawaleme, 11.82; V. Darp., 979. Raja 
v. Subbaraya, 7 Mad. 258. A son-in-law affilinted in the Illatom form, which is 
in uge in some of the Telugu speaking districts of Madras takes an equal share 
with a natural-born son Hanumantamma v. Rami Reddi, 4 Mad. 272. 
h) Raghubanand Doss v. Sadhu Churn, 4 Cal, 425. 
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plaintiff sued for a partition after the deaths of A, B, 
C,and D. In the Original and Appellate Courts the only 
points taken were to establish that he was not entitled to 
any share. The defendants being defeated in this conten- 
tion urged an appeal to the High Court that his share 
would not be one-third but one-sixth. The High Court 
affirmed this view, relying upon the Datta Chandrika V. 
24 & 25. Markby, J., pointed out that Mr. Sutherland’s 
translation of § 24 omitted some lines, and that the two 
sections really ran as follows :—‘ 24. ‘Therefore by the 
same relationship of brother and so forth, in virtue of 
which the real legitimate son would succeed to the estate 
of a brother or other kinsman, the adopted son of the same 
description obtains his due share. And in the event of the 
ancestor having other sons, a grandson by adoption whose 
father is dead obtains the share of an adopted son. Where 
such son may not exist, the adopted son takes the whole 
estate even.’ The words in italics are omitted by Mr. 
Sutherland. 


“There is no dispute between the parties to this appeal 
that this emendation of Mr. Sutherland’s translation ought 
to be made. 


“ Paragraph 25 is as follows :—‘ Since it is a restrictive 
rule that a grandson succeeds to the appropriate share of 
his own father, the son given, where his adopter is the real 
legitimate son of the paternal grandfather, is entitled to 
an equal share even with a paternal uncle, who is also such 
description of son: therefore a grandson who is an adopted 
son may (in all cases) inherit an equal share even with an 
uncle. This must not be alleged (as a general rule). For 
there would be this discrepancy where the father of the 
grandson were an adopted son, he would receive a fourth 
share : but the grandson, if he were such son (of him) would 
receive an equal share (with an uncle in the heritage of the 
grandfather) and accordingly, whatever share may be estab- 
lished by law for a father of the same description as himself, 


Paras. 156 & 157.) ADOPLION AND AFTER-BOKN SONS. 


to such appropriate share of his father does the individual 
in question (viz., the adopted son of one adopted) succeed. 
Thus, what had been advanced only is correct. The same 
rule is to be applied by inference to the great-grandson 
also.’ The words, viz., ‘the adopted son of one adopted’ 
do not occur in the original. But even if we strike out these 
words, and take the two paragraphs according to their 
more correct version, they clearly enunciate that, upon 
partition, an adopted son and the adopted son of a natural 
son stand exactly in the same position, and that each takes 
only the share proper for an adopted son,—.e., half of the 
share which he would have taken had he been a natural 
son.” 


The learned Judge then proceeded to deal with the objec- 
tion, that under Mitakshara law the plaintiff’s adoptive 
father D acquired by birth a vested interest in one-third 
of the estate, and that the whole of this interest descended 
to the plaintiff by right of representation. This he answered 
by pointing out (p. 430), that under Mitakshara law no 
definite share vested in any member of the family so long 
as it remained joint, and that the share of each must be 
determined by the state of the family, and the position of 
each individual member at the time of partition. If then 
the sole adopted son of a natural-born son was only entitled 
to half the share that a natural-born son of the same father 
would have been entitled to, it made no difference that his 
father, if he had sought for a partition earlier, would have 
obtained twice that share, and that the whole share so 
obtained would have descended to him. It came back again 
to the same question, what were his own personal rights at 
the time of partition. 


§ 157. The text of Vasishtha upon which all the authori- 
ties rely is as follows (XV. 9) “when a son has been 
adopted, if a legitimate son be afterwards born, the given 
son shares a fourth part.” ‘To which the author of the 
Dattaka Mimamea adds (X. 1) “on the default of him 
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he is entitled to the whole.” That is to say, to the whole of 
the property of his adoptive parent. This is quite intelligi- 
ble. An adopted son is a substitute for a natural-son, and 
cannot come legally into existence if there is a natural son. 
But a man may adopt under the belief that he will never 
have a natural son, and find himself mistaken. Then 
justice is done by giving a larger share to the natural son, 
and a smaller to the son who would never have been adopt- 
ed, if it could have been foreseen how matters would really 
have turned out. But is there anything in the wording or 
principle of the rule to suggest that a person who has 
become by adoption the sole son of his adopter shall have 
his rights in the family diminished, because other legiti- 
mate sons have been born, not to his adopter but to the 
brothers of that adopter? It is admitted that no authority 
can be found for such a position in the text of Vasishtha 
itself, or in any commentary except that of the Datta 
Chandrika as cited. But the latter seems to me to bear a 
very different interpretation. The clauses 24 and 25 relate 
to the general rights of all adopted sons, not to the special 
position of an adopted son where there are after-born 
legitimate sons of his adoptive parent. The author is com- 
menting not only on the text of Vasishtha, but on texts of 
Manu and others, some of which lay down that an adopted 
son only inherits to lineals, others that he inherits to lineals 
and collaterals also. He reconciles these by the usual 
formula that a son with good qualities is meant in the 
latter case (§ 153). It seems to me that § 24 merely states 
the general principle that, however distant from the com- 
mon ancestor, an adopted son has the full rights of an 
adopted son as such; not merely of an adopted son who 
is driven to share with legitimate sons. The commence- 
ment of § 25 lays down explicitly that the adopted son of 
one natural son inherits equally with the natural born 
brother of such son. Then the author meets the question 
whether every grandson by adoption would inherit in the 
same manner. ‘lo this he answers, not necessarily. If an 
adopted son himself adopted, then his son could take no 
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more than himself; 7.¢., if there were legitimate sons along 
with the first adopted son he himself would only take one- 
fourth, and therefore his son by adoption could take no 
more. Or as the Smriti Chandrika expresses it “the indi- 
vidual in question (an assumed grandson by adoption) will 
only take whatever share may be established for a father 
of the same description as himself’’ (a son by adoption). 
What share that is would depend upon whether legitimate 
sons were afterwards born to the first adopting father or 
common ancestor. If there were, he would only take one- 


fourth, and his son, whether natural or adopted, could 
take no more. 


§ 158. When the legitimate and adopted son survive the 
father, and then the legitimate son dies without issue, it has 
been held in Madras that the adopted son takes the whole 
property by survivorship (7). Of Course, it would be 
different in Bengal, if the legitimate son left a widow, 
daughter, &c. 


§ 159. By adoption the boy 1s completely removed from 
his natural family as regards all civil rights or obligations. 
He ceases to perform funeral ceremonies for those of his 
family for whom he would otherwise have offered oblations, 
and he loses all rights of inheritance as completely as if he 
had never been born (%). And, conversely, his natural 
family cannot inherit from him (1), nor is he liable for their 
debts (m). Ofcourse, however, if the adopter was already a 
relation of the adoptee, the latter by adoption would simply 
alter his degree of relationship, and, as the son of his 


nee 


(t) 1 Mad. H. C. 49, note. - 

(k) Manu, ix. 142; Dattaka Mimamsa, vi. § 6—8; Dattaka Chandrika, ul. 
§ 18—20; Mitakshara,i.11,§82; V. May.,iv. 5,§21. See contra, 1 Gib. 95, as 
to Pondicherry. In parts of the Punjab the rights of the adopted son in his 
natural family take effect if his natural father dies without leaving legitimate 
sons, Punjab Customary Law, 111.83. A son-in-law, affiliated by the Custom of 
Ilatom which prevails among some classes of Sudras in Madras, does not loge his 
rights in his natural family. Balaranw v. Pera, 6 Mad. 267; Hanumantamma 
v. Rami Reddi, 4 Mad. 272. : 

(lt) 1 W. MacN. 69; Rayan v. Kuppanayyangar, 1 Mad. H, C. 180. 

(m) Pranvullubh v. Deocristin, Bom. Sel. Rep.4; Kasheepershad v. Bunsee- 

dhur, 4 N.-W. P, (8. D.) 3438, 
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adopting father, would become the relative of his natural 
parents, and in this way mutual rights of inheritance might 
still exist. The rule is merely that he loses the rights which 
he possessed, gud natural son. And the tie of blood, with 
its attendant disabilities, is never extinguished. Therefore, 
he cannot after adoption marry any one whom he could 
not have married before adoption (n). Nor can he adopt 
out of his own natural family a person whom, by reason of 
relationship, he could not have adopted had he remained 
in it (0). He is equally incompetent to marry within his 
adoptive family within the forbidden degrees (p). 


§ 160. An exception to the rule that adoption severs a 
son from his natural family exists in the case of what 1s 
called a dwyamushyayana, or son of two fathers. This term 
has a two-fold acceptation. Originally it appears to have 
been applied to a son who was begotten by one man upon 
the wife of another, but for and on behalf of that other. 
He was held to be entitled to inherit in both families, and 
was bound to perform the funeral oblations of both his 
actual and his fictitious fathers (q). This is the meaning in 
which the term is used in the Mitakshara, but sons of this 
class are now obsolete (r). Another meaning is that of a 
son who has been adopted with an express or implied 
understanding that he is to be the son of both fathers. 
This again seems to take place under different circum- 
stances. One is what is called the Anitya, or temporary 
adoption, where the boy is taken from a different gotra, 
after the tonsure has been performed in his natural family. 
He performs the ceremonies of both fathers, and inherits in 
both families, but his son returns to his original gotra (s.). 
This form of adoption seems now to be obsolete. At all 


(n) Dattaka Mimamea, vi. §10; Dattaka Chandrika, iv. §8; V. Muy., iv. 5, 


(0) Moottia Moodelly v. Uppon, Mad. Dec. of 1858, p. 117. 
(p) Dattaka Mimamaa, vi. § 25, 38. 
(q) Baudhayana, ii. 2, § 12; Narada, 18, 8 28; Dattaka Chandrika, ii. § 35. 
(r) Mitakshara, i. 10; 2 Stra. H. L. 82, 1 
(s) 2Stra. H.L.120; 1 W. MacN.71. see futwah of Pandits in Shumshere 
v. peas D. 169 (216); Dattaka Mimames, vi. §41—48; Dattaka Chandrika, 


ii, § 87 


Paras, 159-161. } SON OF TWO FATHERS. 


events I know of no decided case affirming its existence, 
Another case is that of an adoption by one brother of 
the son of another brother. He is already for certain 
purpose considered to be the son of his uncle. When he 
is the only son, the law appears to reconcile the conflicting 
principles that a man should not give away his only son, 
and that a brother’s son should be adopted, by allowing 
the adoption, but requiring the boy so adopted to perform 
the ceremonies of both fathers, and admitting him to 
inherit to both in the absence of legitimate issue. It is 
stated by Mr. Strange in his Manual that the dwyamushya- 
yana in this sense also is obsolete. And so it was laid 
down in one Madras case. But the weight of authority in 
opposition to that statement seems to be overwhelming (¢). 
Among the Nambudri Brahmans of the West Coast (§ 42) 
the dwyamushyayana form prevails generally without any 
special circumstances, as the ordinary incident of an adop- 
tion (u). 


§ 161. Where a legitimate son is born to the natural 
father of a dwyamushyayana, subsequently to the adoption, 
the latter takes half the share of the former ; if, however, 
the legitimate son is born to the adopting father, the 
adopted son takes half the share which is prescribed by 
law for an adopted son, exclusively related to his adoptive 
father, where legitimate issue may be subsequently born to 
that person (v), that is half of one-fourth or one-third, 
according to the doctrines of different schools (§ 155). 
The Mayukha, however, seems only to allow him to inherit 
in the adoptive family, if there are legitimate sons subse- 
quently born in both, and then gives him the share usual 
in such a case where the adoption has been in the ordinary 
form, that is, one-fourth or one-third (w). It lays down no 

(t) Stra. Man. § 99; Mud. Dec. of 1859, p. 81; Dattaka Chandrika, v. § 88; 
. May, iv. 5, § 22, 25; Dattaka Mimamsa, vi. § 34—36, 47, 48. And see 
authorities cited ante, §182. Mr. V.N. Mandlik says that whatever the theory 
may be, such adoptions are in practice obsolete, p. 506. In the N.-W. Pro. 


vinces adoptions of this character are said to be very common, Jolly, Lect. 166. 
(u) 11 Mad. 167, 178. (v) Dattaka Chandrika, v. § 83, 34, 


(w) V. May., iv. 5, § 25. 
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rule for the case of legitimate sons arising in one family 
only. 


§ 162. It is probable that the rule which deprived an 
adopted son of the right to inherit in his natural family, 
originated, not from any fiction of a change of paternity, 
but simply from an equitable idea, that one who had been 
sent to seek his fortunes in another family, and whose ser- 
vices were lost to the family in which he was born, ought 
not to inherit in both. This is the view taken of the matter 
in the Punjab, where it is said that if the natural father dies 
without heirs, the village custom would be in favour of the 
child’s double succession (x). In Pondicherry, a boy, not- 
withstanding adoption. preserves his rights of inheritance in 
his natural family, if he has not found a sufficient fortune in 
his acquired family, and in all cases if his natural father and 
brothers have died without issue. This doctrine, however, 
is based not upon any special usage, but upon the view 
which the French jurists have taken of the Hindu texts (y). 
The Thesawaleme merely states that “an adopted child, 
being thus brought up and instituted as an heir, loses all 
claim to the inheritance of his own parents, as he is no 
longer considered to belong to that family, so that he may 
not inherit from them.” It is not stated whether his right 
would revive if there were no heirs in his natural family. 
But he only forfeits rights to the extent to which he acquires 
others ; therefore, if his adoption is only by the husband, he 
continues to inherit to his natural mother ; if it is only by 
the wife, he continues to inherit to his natural father (z). 


§ 163. A question of very great importance, which seems 
plain enough in theory, but which appears to be still unset- 
tled, is as to the effect of an invalid adoption. Prima facte 
one would imagine that it would confer no rights in the 
adoptive family, and take away no rights in the natural 


(ce) Punjab Cust., 81. Punjab Customary Law, III. 

(y) 1 Gib. 95, citing Dattaka Mimamaa, i. § 81, 88; vi. §9; Mitakshara, i, 10, 
§ 1 note, § 32, note. 

(z) Thesawaleme, ii. § 2. 
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family. The claim to enforce rights in the former family, 
or to resist them in the latter, must depend upon a change 
of status, and if the adoption, upon which such change 
depended, were invalid, it would seem as if no change 
eould have taken place. But there certainly is much 
authority the other way. I have already (§ 126) noticed 
the texts which award maintenance to a son adopted out of 
an inferior class, and suggested that they are merely a 
survival from a time when such adoptions were in fact valid, 
though less efficacious than others (a). A text is also 
ascribed to Manu which lays down that “‘ He who adopts a 
son without observing the rules ordained, should make him 
a participator of the rites of marriage, not a sharer of 
wealth.” This text seems to be interpreted as applying to 
a person who makes an adoption without observing the 
proper forms (b). Sir Thomas Strange cites these texts, as 
establishing that a person may be adopted under circum- 
stances which will deprive him of his rights in one family, 
without entitling him to more than maintenance in the other. 
But he questions the proposition in a note, and refers to 
Mr. Sutherland as being of opinion that if the adoption 
were void, ‘the natural rights would remain (c). In one 
old case the pandits of the Sudr Court of Madras laid it 
down, that an adoption of a married man over thirty 
years of age, and with three children, was invalid, but 
that he was entitled to maintenance in the family of his 
adopting father. The proposition was cited before the 
High Court, and approved of. The approval, however, 
was extra-judicial, as the High Court considered that, they 
were bound by former decrees to treat the adoption as 
valid, and actually awarded the plaintiff his full rights as 
adopted son (d). In a later case, where a boy had been 
adopted by a widow without any authority, it was held 
that the adoption was wholly invalid, and gave the boy no 
right to maintenance. The Court said: “in reason and 


omen wee ne ema ee ete Geo a ee eee 


(a) See per cur. aaacy. ‘Anbabayk 1 Mad. H C. 367. 
(b) Dattaka Mimamaa, v. § 45; Dattaka Chandrika, ii. § 17; vi. § 8 
(ec) 1 Stra. H. L. 82. (d) Ayyavu v. Niladatchi, 1 Mad. IL. C. 45. 
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good sense it would hardly seem a matter of doubt that 
where no valid adoption, in others words, no adoption, 
has taken place, no claim of right in respect of the legal 
relationship of adoption can properly be enforced at law.” 
The Court also expressed their opinion that the natural 
rights of the plaintiff remained quite unaffected (e). 


Bengal. § 164. In Bengal the case has twice arisen incidentally, 
though in neither instance in such a manner as to require 
a decision. In the first case, which was before the 
Supreme Court, Colvile, C.J., said, “It has been said on 
one side and denied on the other (neither side producing 
either evidence or authority in support of their contention) 
that a Dattaka, or son given, would forfeit the right to 
inherit to his natural father, even though he might not, for 
want of sufficient fower, have been duly adopted into the 
other family. This proposition seems to be contrary to 
reason, but for all that may be very good Hindu law. 
But from the enquiries we have made, we believe the true 
state of the law on the subject to be this. There may 
undoubtedly be cases in which a person, whose adoption 
proves invalid, may have forfeited his right to be regarded 
as a member of his natural family. In such a case some of 
the old texts speak of him as a slave, entitled only to 
maintenance in the family into which he was imperfectly 
pepenns 08 pet adopted. But one very learned person has assured me, 
ormance of ce- ° eee ‘ . . 
remonies. that the impossibility of returning to his natural family 
depends, not on the mere gift or even acceptance of a son, 
but on the degree in which the ceremonies of adoption have 
been performed ; and that there is a difference in this 
respect between Brahmans and Sudras. A Brahman being 
unable to return to his natural family if he has received 
the Brahmanical thread in the other family ; the Sudra, if 
not validly adopted, being able to return to his natural 
family at any time before his marriage in the other family. 


(e) Bawani v. Ambabay, 1 Mad. H.C. 868. Approved by Westropp, C. J. 
Lakshmappa v. Ramava, 12 Bom. H. C., p. 897. Pp y PP, 
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Even if it be granted that a person, merely because he is 
a Datiaka, or son given, apart from the performance of any 
further ceremony, becomes incapable of returning to his 
natural family, that rule would not govern the case of an 
adoption that was invalid because the widow had not power 
to adopt. For to constitute a Dattaka, there must be both 
gift and acceptance. A widow cannot accept a son for her 
husband unless she is duly empowered to do so, and, there- 
fore, her want of authority, if it invalidates the adoption, 
also invalidates the gift” (/). 


§ 165. In the above passage, the words “ ceremonies 
after adoption” ought apparently to be substituted for the 
words “ceremonies of adoption.” The principle of the 
rule suggested seems to be, that a man cannot take his 
place in his natural family unless the essential ceremonies 
have been performed in it, and that if performed in a wrong 
family, they cannot be performed over again in the right 
one. But that where no such ceremonies have followed 
upon the adoption, he can return, if there has not been a 
valid giving and receiving. Where there has been a valid 
giving and receiving, then, apparently, he could not return, 
even though, in consequence of some other defect, the 
adoption may have been so far invalid, as not to invest the 
person taken with the full privileges of an adopted son. 


§ 166. In the other Bengal case, the Court refused to 
enforce specific performance of a contract to give a boy in 
adoption in consideration of an annuity. They said that 
this would be a Kritaka adoption which is now invalid, 
therefore that the contract, “if it were capable of being 
carried out, and were recognized by the Court, would in- 
volve an injury to the person and property of the adopted 
son, inasmuch as if it could be proved that the boy was 
purchased and not given, it is very probable that the adop- 
tion would be set aside ; and if such adoption were set aside, 


Cf ) Sreemutty Rajcoomaree v. Nobocoomar, 1 Boul., 187; 8. C. Sevest., 641, 
no e 
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he would not only lose his status in the family of his adopt- 
ing father, but also lose his right of inheritance to his 
natural parents” (g). In this case there would have been 
a complete giving and acceptance. But if the mode of 
doing so had ceased to be lawful, it is difficult to see how 
there could be a valid giving and acceptance, any more 
than if the son had been a self-given or a castaway. It 
may be suggested whether the whole theory of imperfect 
adoptions is not a relic of the times when some sorts of 
adoption were falling into disfavour, though still practised 
and permitted. The view taken by the Madras High 
Court, that an adoption must either be effectual for all 
purposes, or a nullity, has the merit of being practical and 
intelligible, while doing substantial justice to all parties. 


Validity of gift | § 167. The validity of an adoption often becomes material 
tices aieghibs as determining the validity of a gift or of a bequest. Sup- 
is invalid. pose a gift made to a person who is believed to be an 
adopted son, but whose adoption turns out to be invalid ; is 
the gift to fail or to stand good? The answer to this 
question does not depend upon any special doctrine of Hindu 
law, but upon general principles applicable to all similar 
cases. Where a gift is bestowed upon a person who is 
described as possessing a particular character or relation- 
ship, the gift may be to him absolutely as an individual, 
the addition of his supposed character or relationship being 
simply a matter of description. In this caso, if the identifi- 
cation is complete the gift prevails, though the description 
is incorrect. For instance a bequest to Charles Millar 
Standen and Caroline Elizabeth Standen, legitimate son 
and daughter of Charles Standen. It appeared that they 
were really illegitimate, but their claim was supported (h). 
So where a will was to this offect, “I declare that I give 
my property to Koibullo whom I have adopted. My wives 
shall perform the ceremonies according to the Shastras and 


(9) Eshan Kishor v. Haris Chandra, 13 B.L.B., Appe. 42; 8.C. 21 Suth. 8&1, 
(h) Standen vy. Standen, 2 Ves. Jun. "589, 
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bring him up.” Then followed a clause showing that no 
other adoption was to be made till after his death. It was 
held in the Privy Council that even if the widows never 


performed the contemplated ceremonies, or performed them ° 


ineffectually, the bequest was valid (i). So a foster child, 
that 1s, one who has been taken into the family of another, 
nurtured, educated, married and put forward in life as his 
son, but without the performance of an actual adoption, 
does not obtain any rights of inheritance thereby (kk). But 
a gift made to such a person by his foster-father, if in other 
respects valid, will not be made void, merely because he 
was under the mistaken belief that the foster-son would be 
able to perform his funeral obsequies (0). 


§ 168. Again a gift may be made to a porson who 1s 
supposed to possess some special relationship, in such a 
manner that the existence of the relationship is a condition 
precedent to the coming into operation of the gift, or is an 
essential limitation as determining the person who is to 
benefit by it. Here if the relationship does not exist the 
gift cannot take effect. A Hindu made an adoption under 
circumstances which were held not to justify him in making 
any adoption. At the same time he executed in favour of 
the boy so adopted an angikar-patra, which, after reciting 
the adoption, provided as follows: “ I authorize you by this 
angtkar-patra to offer oblations of water and pinda to me 
and my ancestors after my death, by virtue of your being 
my adopted son. Moreover you shall become the proprietor 
of all the movable and immovable properties which I own 
and which I may leave behind.” The Judicial Committee 
held that the gift failed with the adoption, as it was evi- 
dently the intention of the donor to give his property to 
the boy as his adopted son, capable of inheriting by the 
adoption (m). So where a testator left an annuity to his 
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(t) Nidhoomoni Debya v. Saroda Pershad, 3 1. A. 258; 8. O. 26 Suth. 91. 
jh at trad H. L. 111, 118; Steele, 184; Bhimana v. Tayappa, Mad. Dec. of 

(y Abhachart v. Ramachendrayya, 1 Mad. H. C 

(m) Fanindra Deb v. Rajeswar Dass, 121. A. 72, S 6. 11 Cal. 463; Doorga 
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wife, “So long as she shall continue my widow and un- 
married.” After the date of the will, and before his death 
she obtained a divorce ab initio on the ground of nullity of 
marriage. It was held that she could not take the annuity, 
as it was only capable of being held by a person who 
occupied the position of widow of the testator (n). 


§ 169. An intermediate state of things is where the sup- 
posed character of the donee is the motive, but not neces- 
sarily the only motive, for the disposition in his favour. 
If a man makes a gift to one whom he erroneously supposes 
to be his son or his wife, he does so, partly because it is 
his duty to provide for such near relations, partly because 
feelings of affection have arisen in reference to them. 
Here the gift will be valid though the relationship never 
existed ; a fortiori if the relationship had existed at the 
time the gift was made, though it had ceased before the 
gift came into effect (0). Where however “a legacy is 
given to a person under a particular character which he 
has falsely assumed, and which alone can be assumed to be 
the motive for the bounty, the law will not permit him to 
avail himself of it, and therefore he cannot demand the 
legacy.” Hence a bequest to a person who had fraudu- 
Jently induced the testator to contract a bigamous marriage 
with him or her, the testator being ignorant of the facts, 
is invalid (p). 


§ 170. The case of an adoption made by a widow to her 
husband, after her husband’s death, raises special consider- 
ations, owing to the double fact that the person adopted 
has in general a better title than the person in possession, 
while on the other hand the title of the person so in pos- 





Sundari v. Surendra Keshav, 12 Cal. 686. Karsandas v. Ladkavahu, 12 Bom. 
185. Shamavahoo v. Dwarkadas, ib. 202; Patel Vandravan Jekisan v. Manilal, 
15 Bom. p. 573. 

(n) In re Boddington, 22 Ch. D. 597, affd., 25 Ch. D. 685. = 

(0) Re Boddington ub. sup. Bullnore v. Wynter, 22 Ch. D. 619; Wilkineon 
v. Joughin, 2 Eq. 319. See however, re Morrisson, 40 Ch. D. 80. 

(p) Per Lord Cottenham, 5 Myl. & Cr. 150, following Kennel v. Abbott, 
Vee. 802; Welkinson v. Joughin, ub, sup. 
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session has been a perfectly valid title up to the date of 
adoption. Questions of this sort arise in two ways. First, 
with regard to title to an estate ; secondary, with regard to 
the validity of acts done between the date of the husband’s 
death and the date of adoption. 


§ 171. It has already been pointed out (q) that a widow 
with authority to adopt cannot be compelled to act upon it 
unless she likes. Consequently, the vesting of the inherit- 
ance cannot be suspended until she exercises her right. 
Immediately upon her husband’s death it passes to the next 
heir, whether that heir be herself or some other person, and 
that heir takes with as full rights as if no such power to 
adopt existed, subject only to the ‘possibility of his estate 
being devested by the exercise of that power. But as soon 
as the power is exercised, the adopted son stands exactly in 
the same position as if he had been born to his adoptive 
father, and his title relates back to the death of his father 
to this extent, that he will devest the estate of any person in 
possession of the property of that father to whom he would 
have had a preferable title, if he had been in existence at 
his adoptive father’s death. One of the most common cases 
is an adoption by a widow, who is herself heir to her hus- 
band. The result of such an adoption is that her limited 
estate as widow at once ceases. The adopted son at once 
becomes full heir to the property ; the widow’s rights are 
reduced to a claim for maintenance ; and if, as would gener- 
ally happen, the adopted son is a minor, she will continue 
to hold as his guardian in trust for him (7). Where there 
are several widows, holding jointly, one who has authority 
from her hushand to adopt would, of course, by exercising 
it, devest both her own estate and that of her co-widows. 
And in the Mahratta country, were no authority is required, 





(q) Ante, § 107. 

(r) ates 8 Das Pandey v. Mt. Shama Soondri, 8M.1.A.229; 8.C.6 Suath. 
(P.0 ) 48. Of course, the adopted son does not take any of the property which 
ia held by the widow as her Stridhana, W. & B. 1174, The Court in award- 
ing the property to the adopted son will take all necessary steps for determining 
and securing the maintenance of the widow. Vrandivandas v. Yamunabai, 13 
Bom. H. C. 229; Jamnabai v. Raychand, 12 Bom. 235. 
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it is held that the elder widow may of her own accord adopt, 
and thereby destroy the estate of the younger widow, with- 
out obtaining her consent. The Courtsaid, “ It would seem 
to be unjust to allow the elder widow to defeat the interest 
of the younger by an adoption against her wish. But, on 
the other hand, if the adoption is regarded as the perform- 
ance of a religious duty and a meritorious act, to which the 
assent of the husband is to be implied wherever he has not 
forbidden it, it would seem that the younger widow is 
bound to give her consent, being entitled to a due pro- 
vision for her maintenance, and if she refuses, the elder 
widow may adopt without it” (s). It was not decided, but 
it seems to be an inference from the language of the Court, 
that they did not think the junior widow would have had the 
same right. Of course, an adoption would « fortiori devest 
all estates which follow that of the widow, such as the 
right of a daughter, or a daughter’s son (t). 


§ 172. An adoption will equally devest the estate of one 
who takes before the widow, provided he would take after 
the son. For instance, where, in the Madras Presidency, 
an undivided brother succeeded to an impartible Zemindary 
in Berhampore, on the decease of his brother, the last 
holder, it was held that his estate was devested by an adop- 
tion made by the widow of the latter after his death, and 
under his authority (vu). On the other hand, if the estate 
has once vested in a person who would have had a prefer- 
able title to that of a natural-born son, an adoption will 
not defeat his title or that of his successor, whether male 


(8) Rakhmabai v. Radhabai, 5 Bom H.C. (A. C.J.) 181, 192. Per curiam, 
18 Cal. p. 74. See post § 177. 

(t) Ramkishen v. Mt. Sri Mutee, 8S. D. 367 (489). 

(wu) Raghunadha v. Brozo WKishoro, 31 A. 154; 8.0. 1 Mad. 69; 8. C. 35 
Suth. 291. The facts of this case seem to have been misunderstood by the High 
Court of Bengal, in Kally Prosonno v. Gocool Chunder, post, § 179, where they 
say (2 Cal. 309), ‘“‘ The property in dispute in that case was not. a joint family 
property, and the surviving members of the joint family unjustly too poeion 
of it, by excluding the widow of the owner, who was entitled by the Mitakshara 
law to succeed to it.’? The property was joint though impartible, and it waa 
ndmitted that, as the brothers were undivided, the widow had no right to 
anything beyond maintenance. Surendra Nandan v. Sailaja, 18 Cul. 385, p. 
393; Mondakina v. Adinath Dey, ib. 69; Chandra v, Gojrubat, 14 Bom. 468. 
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or female, unless the successor be herself the widow who 
makes the adoption. Both branches of this rule are illus- 
trated by decisions of the Privy Council. In the first case, 
Gour Kishore, a Zemindar in Bengal, died leaving a widow 
Chundrabullee, and a son, Bhowanee. Previous to his death 


he executed a document whereby he directed his wife to’ 


adopt a son in the event of failure of her own issue. 
Bhowanee succeeded to the Zemindary, married, came to 
full age and died, leaving no issue, but a widow, Bhoobun 
Moyee. Chundrabullee then adopted Ram Kishore under 
her authority. He sued the widow of Bhowanee for the 
estate. It will be remembered that under the law of 
Bengal a widow is the heir of her husband, dying without 
issue, even though he has an undivided brother. The 
Judicial Committee held that the plaintiff’s suit must be 
dismissed, since his adoption gave him no title that was 
valid against Bhowanee’s widow. They said, “In this 
case Bhowanee Kishore had lived to an age which enabled 
him to perform, and it is to be presumed that he had per- 
formed, all the religious services which a son could perform 
for a father. He had succeeded to the ancestral property 
as heir: he had full power of disposition over it ; he might 
have alienated it: he might have adopted a son to succeed 
to it if he had no male issue of his body. He could have 
defeated every intention which his father entertained with 
respect to the property. On the death of Bhowanee Kishore, 
his wife succeeded as heir to him, and would have equally 
succeeded in that character in exclusion of his brothers, if 
he had had any. She took a vested estate, as his widow, 
in the whole of his property. It would be singular if a 
brother of Bhowanee Kishore, made such by adoption, 
could take from his widow the whole of his property 
when a natural-born brother could have taken no part. 
If Ram Kishore is to take any of the ancestral property, 
he must take all he takes by substitution for the natural- 
born son, and not jointly with him. Whether under his 
testamentary power of disposition Gour Kishore could 
have restricted the interest of Bhowanee in his estate to a 
26 
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life interest, or could have limited it over (if his son left no 
issue male, or such issue male failed) to an adopted son of 
his own, it 18 not necessary to consider ; it is sufficient to say 
that he has neither done, nor attempted to do, this. The 
question is, whether, the estate of his son being unlimited, 
and that son having married and left a widow his heir, and 
that heir having acquired a vested estate in her husband’s 
property as widow, a new heir can be substituted by adop- 
tion, who is to defeat that estate, and take as an adopted 
son what a legitimate son of Gour Kishore would not have 
taken. This seems contrary to all reason, and to all the 
principles of Hindu law, as far as we can collect them. It 
must be recollected that the adopted son, as such, takes by 
inheritance and not by devise. Now the rule of Hindu law 
is, that in the case of inheritance, the person to succeed 
must be the heir of the last full owner. In this case 
Bhowanee Kishore was the last full owner, and his wife 
succeeds, as his heir, to a widow’s estate. On her death 
the person to succeed will again be the heir at the death of 
Bhowanee Kishore. If Bhowanee Kishore had died unmar- 
ried, his mother, Chundrabullee would have been his heir, 
and the question of adoption would have stood on quite dif- 
ferent grounds. By exercising the power of adoption, she 
would have devested no estate but her own, and this would 
have brought the case within the ordinary rule; but no 
case has been produced, no decision has been cited from 
the text books, and no principle has been stated, to show 
that by the mere gift of a power of adoption to a widow, 
the estate of the heir of a deceased son, vested in posses- 
sion, can be defeated or devested”’ (v). 


§ 173. The case suggested by their Lordships at the 
close of the above quotation, was the case which actually 
came before them for decision in 1876. There a Zemindar 
in Guntur in the Madras Presidency died, leaving a widow, 
an infant son, and daughters. The son was placed in 


aH oo Moyee v. Ram Kishore, 10 M. J. A. 279, 310; S. C, 8 Suth. 
(P. C.) 15. 
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possession, but died a minor, and unmarried. His mother 
was then placed in possession, and adopted a son, without 
any authority from her deceased husband, but with the 
consent of all the husband’s sapindas. This was before the 
decision in the Ramnaad case (§ 109), and the Government 
refused to recognize the adoption, and the adopted son 
was never put in possession. On the death of the mother, 
the Collector placed the daughters in possession, apparently 
treating the heirship as one which had still to be traced to 
their father, the last full-aged Zemindar. The Madras 
High Court treated the adoption as invalid, on grounds 
which have been already discussed. On appeal, the Privy 
Council maintained the adoption, and the right of the 
adopted son to take usheir. They held that in the Madras 
Presidency the consent of the sapindas was as efficacious 
for the purpose of enabling a widow to adopt in lieu of a 
son who had died without issue, as it admittedly was where 
there never had been issue at all. As to the effect of the 
adoption they proceeded to say, “If, then, there had been 
a written authority to the widow to adopt, the fact of the 
descent being cast would have made no difference, unless 
the case fell within the authority of that of Chundrabullee, 
reported in 10 Moore, in which it was decided, that the 
son having died leaving a widow in whom the inheritance 
had vested, the mother could not defeat the estate which 
had so become vested by making an adoption, though in 
pursuance of a written authority from her husband. That 
authority does not govern the present case, in which the 
adoption is made in derogation of the adoptive mother’s 
estates; and indeed expressly recognizes the distinc- 
tion” (w). 


§ 174. Both in Chundrabullee’s case and in the Guntur 
case just cited, it seems to have been assumed by the Judi- 
cial Committee, that an adoption made by a woman on 





(w) Vellanki v. Venkata Rama, 41.A.1; S.C. 1 Mad, 174; 8. O. 26 Suth. 21, 
Boicunt Money v. Kishen Soonder, 7 Suth. 892, 
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behalf of her deceased husband would always devest her 
own estate, whether she held as widow of the person to 
whom she adopted, or as mother of the son of that person. 
But in a more recent appeal before the Privy Council, it was 
suggested that there might be a difference in that respect 
between the two cases. In the former case, the adoption 
produces a son who takes as heir to his own father, and as 
such heir is prior to the widow. But in the latter case the 
adoption produces a son who is brother to the last male 
holder, and it is to the last male holder that descent is 
traced. Now a mother ranks before a brother as heir to 
her own son. Why then should he destroy her estate? If 
the adoption could be treated as relating back to the life 
of the deceased, then it would have given him an undivid- 
ed brother, who would take by survivorship in preference 
to the mother. But it would seem that no such fiction is 
now admitted, (§ 181). In the particular instance it was 
unnecessary to decide the point, but it is well worthy of 
attention («). When the adoption in Chundrabullee’s case 
came again before the High Court of Bengal, the Judges 
seemed to think that the son so adopted would only take 
in his proper place and order after the mother (y). Ina 
still later case the High Court of Bombay treated the Guntur 
case as evidencing the opinion of the Judicial Committee, 
that an adoption by a mother would devest her estate, and 
ruled in accordance with that opinion (z). 


§ 175. It will be observed that in both the Madras cases, 
in which the right of the adopted son was affirmed by the 
Privy Council, the property had descended lineally from the 
person to whom the adoption was made. In the Berham- 
pore case (§ 172), the last male holder was the person 
to whom the adoption was made. In the Guntur case 
(§ 173), there had been an intermediate descent to his own 





(e) Ramasawmy v. Venkatramien, 6 I. A. 196, 208.‘ 

(y) Puddo Kwmaree v. Juggut Kishore, 5 Cal. 615, 644; reversed on another 
point, §1. A. 229. 

(s) Jamnabatv. Raychand, 7 Bom. 225; followed, Ravji Vinayakrav v. Laksh- 
midat, 11 Bom, 881, 89/7, 
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son, and on his death without issue the Zemindary had 
reverted to the person making the adoption, who was at 
once his mother and his father’s widow. Two different 
cases, however, have arisen. First, where the property has 
descended to A. the son of B. to whom the adoption is 
made, as in the Guntur case, but has passed at his death 
to a person different from the widow who makes the adop- 
tion. Secondly, where the property has descended from 
A., and the adoption has been made to B., a collateral rela- 
tion of A. Let it be assumed that the adopted son of B. 
would in each case have been the heir to A., if he had been 
adopted previously to the death of A. The question arises, 
whether, if he is adopted subsequently to the death, he 
will devest the estate of the person who has taken as heir 
of A. It has been held that he will not. 


§ 176. The first point was decided in a Madras case. 
There N. had died, leaving a widow the first defendant, and 
a son, Sitappah, by another wife. Sitappah died unmarried, 
and thereupon his stepmother, the first defendant, adopted 
Munisawmy, who was the son of one Bali. Bali sued as 
guardian of his son to establish the adoption. Its validity 
was conceded by the High Court. It seems to have been 
admitted in argument that the first defendant, as step- 
mother, was not the heir of Sitappah, and that Bali was his 
heir. Upon this the High Court held that the adoption 
conveyed no title to the property. They said, “ Even if it 
be considered that N.’s widow possessed or acquired in 1870 
(the date of Sitappah’s death) power to adopt a son to her 
husband, it has to be determined whether, according to 
Hindu law, any adoption could then be lawfully made by 
her. The principle of the decision of the Privy Council in 
the case reported in 10 Moore’s Indian Appeals, 279, (ante, 
§ 172) appears to us to govern this case, and show that it 
could not. Chinna Sitappah had inherited his father’s 
property ; “He had full power of disposition over it; he 
might have alienated it; he might have adopted a son to 
succeed to it, if he had no male issue of his body. He 
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could have defeated every intention which his father enter- 
tained with respect to the property.” On the death of 
Chinna Sitappah, the next heir, it is here admitted, was Bali 
Reddy, who is the natural father of the minor plaintiff, and 
who has also other sons. The inheritance having passed in 
1870 to Bali Reddy, still remains in him; and we must hold 
upon the authority cited, that the estate of the deceased 
son, thus vested in possession, cannot be defeated and 
devested”’ (a) 


second point arose both in Bombay and in 
Bengal. In the Bombay case the facts were as follows :-— 


A. 
Anandram Sobharam 
= Sarjabai, = Rakhmabai. 
| adopts 
Badridas. 


Anandram and Sobharam were undivided brothers, who 
died leaving widows but no male issue. Anandram died 
first, therefore his whole interest passed to Sobharam, and 
on the death of the latter the entire property vested in his 
widow Rakhmabai. After the death of Sobharam, Sarjabai, 
widow of Anandram, adopted a son. Thereupon.a creditor 
raised the question, whether he took the estate of Sobharam. 
It was argued that the case in 10 M. I. A. 279 (ante, § 
172) established that an adoption can never be held valid, 
which has the effect of devesting an estate once vested. 
Upon that however Melvill, J. remarked, “In that case 
A claimed, by virtue of adoption, an estate which B. had 
inherited from C. Even if A had been a natural-born son, 
B. and not A. would have been the heir of C.; and it was 
held that under such circumstances A. could not defeat B.’s 
estate. There would seem to be no room for doubt on this 
point, and the decision in that case certainly does not 


(a) Annamah v. Mabbu Balt Reddy, 8 Mad. H.C., 108; followed, Doobomoyee 
v. Shama Churn, 12 Cal. 246; Keshar Ramkrishna v. Govind Ganesh, 9 Bom, 
Chandra v. Gojrabat, 14 Bom. 468, 
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support the argument (which is moreover at variance with 
the decision in Rakhmabai v. Radhabat) (b), that an adop- 
tion can in no case operate to defeat an interest once 
vested.” The same Judge, however, expressed a strong 
opinion that the adoption would not be valid on the ground 
suggested by the Judicial Committee in the Ramnaad 
case (c). He summarised their views as follows :—“ In 
other words, when the estate is vested in the widow, she 
may adopt without the consent of reversioners, but when 
the estate is vested in persons other than the widow, and 
the immediate effect of an adoption would be to defeat the 
interest of those persons, then justice requires that their 
consent should be obtained. This proposition seems very 
reasonable and just.” He distinguished the case from 
that of Rakhmabai v. Radhabai by saying: ‘The two 
widows being equally bound to take the measures neces- 
sary to secure their husbands’ future beatitude, the 
younger widow, who by withholding her consent, ignores 
the religious obligation imposed upon her, has no right to 
complain of injustice if the adoption be made by the elder 
without her consent. But it does not follow that the plea 
of injustice is to be equally disregarded where it is put 
forward by a person who is under no such religious obli- 
gation. In Rakhmabai v. Radhabai it was certainly laid 
down in the broadest terms that in the Mahratta country a 
Hindu widow may, without the consent of her husband’s 
kindred, adopt a son to him, if the act is done by her 
in the proper and bond fide performance of a religious duty, 
and neither capriciously nor from a corrupt motive. But 
the Judges by whom that case was decided were not dealing 
with an adoption which would have had the effect of 
devesting an estate vested in a relative other than a 
widow, nor in any of the decided cases on which they 
relied was the validity of such an adoption in issue. It 
does not appear to me that the authorities quoted would be 
(b) 5 Bom. H.C. (A. C. J.) 181, ante, § 171. 


(c) Collector of Madura v. Moottoo Ramalinga, 12 M. I. A. 897; 8. C. 1B. 
L, R.(P. C0.) 1; 8. C. 10 Suth, (P. C.) 17, ante, § 110. 
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sufficient to support the validity of an adoption working 
such manifest injustice” (d). 


§ 178. Asa matter of fact, the Court found that Sob- 
haram’s widow had given her consent to the adoption, so the 
whole of the above discussion was extra-judicial. It will, 
of course, be observed that the Madras and the Bombay 
Courts went upon different grounds. The Madras Court 
considered that the question was decided by the authority of 
the Privy Council. But there was this difference between 
the two cases, that in Chundrabullee’s case, the adopt- 
ed son, if natural-born, would not have been heir to the 
property he claimed. In the Madras case he certainly 
would have been. This was pointed out by the Bombay 
High Court (e). Their judgment proceeded upon the 
ground that the adoption itself was invalid. No objection 
of that sort could be taken in the Bengal case, and there 
the judgment went upon different grounds from those taken 
in either of the cases last cited. The facts of it were as 
follows :— 


§ 179. B. and B. named in the annexed table were undi- 
vided brothers, who held their property in the quasi- 
severalty of the Bengal law. P. by his will bequeathed his 


A. dies 1825. 
| Sree ae ~ ‘ 
P. dies 1851 B. dies 1845 
= B. D. dies 1864, | 
K. dies 1855 
daughter == Bamasoondery 
dies childless after her who in 1876 adopta 
father and before her mother. KALLY PRosONNo, the plaintiff. 


share to his widow B. D. for life, and after her to the sons 
of his daughter, if any, subject to trusts, legacies and annui- 
ties. The daughter died without issue during the widow’s 





(d) Rupchand v. Rakhmabai, 8 Bom. H.O. (A.C. J.) 114 This reasoning 
was followed in the case of Ramji v. Ghaman, 6 Bom. 498; Dinker v. Ganesh, 
a ee ; Aca Miipelbahied ede v. Manilal, 15 Bom. 565. 

é} See also the remarks made upon it by the Bengal High Coort i 
Soondur v. Surbanee Dossee, 22 Suth, 12), eee enters 


Paras. 177-179.) DEVESTING OF PREVIOUS ESTATE. 


life, and at her death the widow made a will, bequeathing 
the property to the defendant as executor, for religious pur- 
poses. K. died in 1855, leaving to his widow authority to 
adopt. If she had exercised that authority prior to the 
death of B. D., there can be no doubt that the son adopted 
to K. would have been the heir of his grand-uncle P., and 
would have been entitled to set aside the will of B. D., and 
to claim the property of P., so far as he had not disposed of 
it by his will. But the power was not exercised till 1876. 
When the suit was brought by the adopted son, the Court 
held that he covld not succeed. At the death of B. D. the 
whole property of P. must have vested in some one who 
was then the heir of P.; or if there was no such heir in 
existence, it must have passed to Government by escheat. 
The Court held, upon a review of all the cases, that there 
was no authority for holding that an estate, which had once 
vested in a person as heir of the last full owner, could be 
subsequently devested by the adoption of a person who 
would have been a nearer heir, had his adoption taken place 
previously tothe death. They considered that the inherit- 
ance could not remain in a sort of latent abeyance, subject 
to be changed from one heir to another, on the happening 
of an event which might never take place, or only at some 
indefinite future time (f). Some passages in the judgment 
are more broadly expressed than they would have been if 
the Court had not misconceived the facts of the case in the 
Privy Council from Berhampore (g). But the decision 
itself, coupled with the other cases cited, seems to lead to 
the following conclusions: First, where an adoption is made 
to the last male holder, the adopted son will devest the 
estate of any person, whose title would have been inferior 
to his, if he had been adopted prior to the death. Secondly, 
where the adoption is not made to the last male holder, 


(f) Kally Prosonno v. Gocool Chunder, 2 Cal. 295, followed in a luter case 
when it was held that it made no difference that the delay in udoption had 
arisen from the fraud of the person who took the estate in default of adoption. 
Nilcomul v. Jotendro, 7 Cal. 178. Affd. Bhubaneawari y. Nilkomul, 12 1. A. 
187, 8. C. 12 Cal. 18. 

(g) See ante, § 172, note. 
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but is made by the widow of any previous holder, it 
will perhaps devest her estate, subject, however, to the 
doubt suggested in§ 174. Thirdly, under no other circum- 
stances will an adoption made to one person devest the 
estate of any one who has taken that estate as heir of 
another person. All these rules seem to be consistent with 
natural justice. In the first case, the object of an adoption 
is to supply an heir to the deceased. That heir, when 
created, properly takes precedence over any one who is a 
less remote heir. Further, the services which he renders to 
the deceased are fitly rewarded by the estate. In the second 
case, the widow who makes the adoption exercises a 
discretion which may be intended to produce a preferable 
heir to herself. Naturally she takes the consequences. 
But in the third case, there can be no reason why an 
adoption which is intended to benefit A. should disturb 
the succession to the estate of B., who receives no benefit 
from it, and who has not been consulted upon it, or been 
instrumental in bringing it about (hf). 


§ 180. In Bengal, where a father has the absolute 
power of disposing of his property, he may couple with 
his authority to the widow to adopt, a direction that the 
estate of the widow shall not be interfered with during her 
life, or indeed any other condition derogating from the 
interest which would otherwise be taken by the adopted 
son (2). In provinces governed by the Mitakshara law, 
where a son obtains a vested interest in his father’s 
property by birth, a person who has once made a complete 
and unconditional adoption could not derogate from its 
operation either by deed during his lifetime or by will. 
But where a man made a disposition of part of his property 
which was valid when made, and as part of the same 
transaction took a boy in adoption, the father of the 
adopted boy being aware of the provisions of the will, and 


(h) Approved and followed per curiam, 18 Cal. 74, 898. 
(t) Radhamonee v. Jadubnarain, 8. D. of 1855, 1389; Prosunnomoyee v. Ram. 
soonder, S. D. of 1859, 162; Bepin Behari v. Brojonath Mookhopadya, 8 Oal. 857. 
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assenting to them, and knowing that the testator would 
not have made the adoption without such assent, it was 
held that the will was valid against the adopted son (k). 
If, however, a will disposed of the whole of the testator’s 
property, making no provision for an adopted son, it 
would probably be held that a subsequent adoption operated 
as a revocation of the will (l). It has been held in 
Bombay, that if the parent of the boy, when giving him in 
adoption, expressly agree with the widow that she shall 
remain in possession of the property during her lifetime, 
and she only accepts the boy on those terms, the agree- 
ment will bind him, as being made by his natural guardian, 
and within the powers given to such guardian by law (m). 
In a later case, however, before the Privy Council the 
effect of a similar agreement was much discussed, and not 
determined. The Committee refused to decide more than 
that such an agreement was not absolutely void, and there- 
fore might be ratified by the youth on arriving at full age (n). 
A fortiort, an agreement by the adopted son himself when 
of full age, waiving his rights in favour of the widow, 
would be valid (0). And he may after adoption renounce 
all rights in his adopted family, but this will not restore 
him to the position he has abandoned in his natural family. 
Upon his renunciation the next heir will succeed (p). 


§ 181. The second question which arises in the case of an 
adoption by a widow after her husband’s death, is as to the 
date at which the rights of the adopted son arise. It has 
been suggested that a son so adopted must be considered 


(k) Lakshmi v. Subramanya, 12 Mad. 490; Narayanasami v. Ramasami, 14 
Mad. 172; Vinayek Narayan v. Govindrav Chintaman, 6 Bom. H. Ct., A. 0. 224. 

{ ay Con J.,6 Bom. H.Ct. A. C., p. 230, citing futwah of a pundit ; 
6 M.I. A., p. 820. 

(m) Chitho Raghunath v. Janaki, 11 Bom. H.C.199; followed Raryt Vinaya- 
krav v. Laksmibat, 11 Bom. 881, p. 898. 

(n) Ramasawmi v. Vencutaramaiyan, 6 I. A. 196; S.C. 2 Mad. 91. The 
Madras High Court subsequently expressed a strong opinion that such av agree- 
ment by the father of the boy would not bind him; Laksmana Rau v. Lakshmi 
Ammal, 4 Mad. 160; Nurainah v. Savoobhady, Mad. Dec. of 1854, 117 ; and see 
per curiam, 161. A. 59. 

(0) Mt. Tara Munee v. Dev Narayun, 88. D. 387 (516); 2 W. MaoN. 188; 
Mt. Beugonuety v. Chowdhry Bholanath, 15 Suth. 68. 

(p) Ruvee Bhudr v. Roopshunker, 2 Bor. 656, 662, 665, [718]. 
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as a posthumous son, and that his rights would relate back 
to the death of the father when he ought to be considered 
as having been born, or even to the date of the authority 
to adopt, when he ought to be considered as having been 
conceived. The whole of the authorities on the point were 
examined in an elaborate judgment of the Sudder Court of 
Bengal, which was appealed against, and adopted in its 
entirety by the Privy Council, and which may be consi- 
dered as having settled the question (q). The point for 
decision in the case was, whether a widow, who had 
received an authority to adopt, was thereby debarred from 
suing for her husband’s estates in her own right. It was 
argued that she must be considered as a pregnant widow, 
and could only sue on behalf of the son whom she was 
about to bring forth. The Court refused to act upon any 
such fanciful analogy, and laid it down that although a 
son, when adopted, entered at once into the full rights of a 
natural-born son, his rights could not relate back to any 
earlier period. Till he was adopted, it might happen 
that he never would be adopted; and when he was 
adopted, his fictitious birth into his new family could 
not be ante-dated. It must not, however, be supposed that 
an adopted son would necessarily have to acquiesce in 
all the dealings with the estate between the death of his 
adoptive father and his own adoption. The validity of 
How far he may those acts would have to be judged of with reference to 
dispute previous : ; 
acts of widow. their own character, and the nature of the estate held by 
the person whom he supersedes. Where that person, as 
frequently happens, 1s a female, either a widow, a daughter, 
or a mother, her estate is limited by the usual restrictions 
which fetter an estate which descends by inheritance from 
amantoa woman. These restrictions exist quite independ- 
ently of the adoption. The only effect of the adoption is 
that the person who can question them springs into exist- 
ence at once, whereas in the absence of an adoption he 
(q) Bamundoss v. Mt. Tarinee, 8. D. of 1850,588; 7M. 1. A.169. See cases 


collected, 8 M. Dig. 186; Narain Mal v, Kooer Narain, 5 Cul. 261; Rambhat 
y. Lakshman, 5 Bom. 680. 
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would not be ascertained till the death of the woman. If 
she has created any incumbrances, or made any alienations 
which go beyond her legal powers, the son can set them 
aside at once. Ifthey are within her powers, he is as much 
bound by them as any other reversioner would be (r). And 
he is also bound, even though they were not fully within 
her powers, provided she obtained the consent of the 
persons who, at the time of the alienation, were the next 
heirs, and competent to give validity to the transaction (s). 
One case goes a good deal beyond this. A widow adopted 
a son under the authority of her husband. She succeeded 
him as his heir, and made an alienation, and then adopted 
another son. The Court held that the alienation was good as 
against the second adopted son (t). ‘The decision was given 
without any inquiry as to the propriety of the alienation, 
and was rested on the authority of Chundrabullee’s case (u). 
It does not seem to have occurred to the Court that a 
mother had no more than a limited estate, which, upon the 
authority of the case cited, was devested by the adoption. 
The son then came in for all rights which had not been 
lawfully disposed of, or barred, during the continuance of 
that estate (v). 


_ 182. I am not aware of any case which has raised the 
same question, where the person whose estate was devest- 
ed by adoption, was a male, and therefore a full owner. 
But I conceive the same rule would apply. Until adoption 
has taken place he is lawfully in possession, holding an 
estate which gives him the ordinary powers of alienation of a 
Hindu proprietor. No doubt he is hable to be superseded ; 


(r) Kishenmunnee v. Oodwunt, 3S. D. 220 (804) ; Ramiktshen v. Mt. Strimutee, 
38. D. 867 (489), explained, 7 M.1.A.178; Doorga Soonduree v. Goureepersad, 
8. D. of 1856, 170 ; Sreenath Roy v. Rutéunmulla,8.D. of 1859, 421; Mantkmulla 
v. Parbuttee, ib. 515; Lakshmana Raw v. Lakshmt Ammal, 4 Mad. 160; per 
curiam, 8M. 1. A., p. 443; Lakshman Bhau v. Radhabai, 11 Bom. 609. 

(s) Rajkristo v. Kishoree, 3 Suth. 14. 

(t) Gobindonath v. Ramkanay, 24 Suth. 183, approved percur., Kally Prosonno 
v. Gocool Chunder, 2 Cal. 307. See per curiam, 11 Bom, 614. 

(u) Bhoobum Moyee v. Ram Kishore, 10 M. 1. A. 279; S.C. 3 Suth. (P. C.) 
18; ante, § 172. ; 

(v) See ns to the effect of acts done during the estate of u woman, post, § 578 ; 
as to the effect of a decree passed aguinst a widow before the adoption, see Hart 
Saran Moitra v. Bhubaneswart, 15 1. A. 195; S.C. 16 Cal. 40. 
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but on the other hand he never may be superseded. It 
would be intolerable that he should be prevented from 
dealing with his own, on account of a contingency which 
may never happen. When the contingency has happened, 
it would be most inequitable that the purchaser should be 
deprived of rights which he obtained from one who, at the 
time, was perfectly competent to grant them. Accordingly, 
where the brother of the last holder of a Zemindary was 
placed in possession in 1869, and subsequently ousted by 
an adoption to the late Zemindar, the Privy Council held 
that he could not be made accountable for mesne profits 
from the former date. Their Lordships said, “ At that time 
Raghunada was, in default of a son of Adikonda, natural 
or adopted, unquestionably entitled to the Zemindary. 
The adoption took place on the 20th November, 1870, and 
the plaint states that the cause of action then accrued to the 
plaintiff. The plaint itself was filed on the 15th December, 
1870, and there 1s no proof of a previous demand of pos- 
session. Their Lordships are of opinion that the account 


of mesne profits should run only from the commencement 
of the suit” (w). 


§ 183. It is hardly necessary to say that as under the 
ordinary Hindu law an adoption by a widow must always be 
to her husband, and for his benefit, an adoption made by 
her to herself alone would not give the adopted child any 
right, even after her death, to property inherited by her 
from her husband (#). Nor, indeed, to her own property, 
however acquired, such an adoption being nowhere recog- 
nized as creating any new status, except in Mithila, under 
the Kritrima system. But among dancing girls it is 
customary in Madras and Western India to adopt girls to 
follow their adoptive mother’s profession, and the girls so 
adopted succeed to their property. No particular ceremonies 


(w) Raghunadha v. Brozo Kishoro, 31. A. 154, 198; S. C. 1 Mad. oo S.C, 
25 Gath, 291. As to alienations by the father himself, see post, 


§ 31 
(2) Chowdhry Pudum v. Koer Oodey, 12 M. I. A. 850: oO: 13 Bath. P.C. 
1;8.C.2B.1,B.(P.C)101. een 
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are necessary, recognition alone being sufficient (y). In 
Calcutta and Bombay, however, such adoptions have been 
held illegal (z). A recent attempt by a Brahman in Poona 
to adopt a daughter who should take the place of a natural- 
born daughter, was held to be invalid by general law, 
and not sanctioned by local usage (a). 


§ 184. Krirrima apoption.—According to the Dattaka 
Mimamsa, the Kritrima form is still recognized by the 
general Hindu law, since the modern rule which refuses to 
recognize any sons except the legitimate son and the son 
given includes the Kritrima under the latter term (b). 
But the better opinion seems to be that this form is now 
obsolete, except in the Mithila country, where it is the 
prevalent species (c), and among the Nambudri Brahmans 
of the West Coast where it exists along with the usual 
form (d). The cause of its continuance in Mithila is attri- 
buted by Mr. MacNaghten to the rule which exists there, 
which forbids an adoption by a widow even with her hus- 
band’s authority. As the tendency of man is to defer an 
adoption until the last moment, the form which could be 
most rapidly and suddenly carried out, naturally found 
most favour (e). This cannot be the reason for the exist- 
ence of this form among the Nambudri Brahmans, who 
allow a widow to adopt without her husband’s consent (f). 
Probably in each case the Kritrima has maintained a suc- 
cessful competition with the dattaka form as being laxes in 
its rules, and therefore easier of application. 


§ 185. The Kritrima son is thus described by Manu (9): 


(y) Venkatachellum v. Venkatasawmy, Mad. Dee. of 1856, 65; Stra. Man. 
§ 98,99; Steele, 185, 186. In the absence of a special custom, and on the 
analogy of an ordinary adoption, only one girl can be adopted, Venku v, Maha- 
linga, 11 Mad. 398; Muttukannu v. Pavanasani: 12 Mad. 214. 

(z) Hencower v. Hanscower, 2M. Dig. 188; Mathura v. Esu, 4 Bom. 845; 
but see Tara Natkin v. Nana Lakshman, 14 Bom. 90. 

(2) Gangabai v. Anant, 18 Bom. 690. (b) Dattaka Mimamaa, ii. § 65. 

(c) Suth, Syn. 663, 674; 3 Dig. 276; 2 Stra. H. L. 202; note to Sutputtee 
v. Indranund, 28. D.178 (221); Madhaviya, § 82. Mr. Sarvadhikari says (526) 
that this form of adoption is still practised in Behar, Benares and other places, 
citing the note to Srtkant Sarma v. Radhakant, 18. D. A. 15 (19.) 

(d) 11 Mad. 174, 176, ante § 42. (e) 1 W. MacN. 97. 

(f) 11 Mad. 174, 176. (g) Man,, ix. § 169, 
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‘He is considered as a son made (or adopted) whom a man 
takes as his own son, the boy being equal in class, endued 
with filial virtues, acquainted with (the) merit (of perform- 
ing obsequies to his adopter) and with (the) sin (of omit- 
ting them).””? The Mitakshara adds the further definition 
“being enticed by the show of money or land, and being 
an orphan without father or mother ; for, if they be living, 
he is subject to their control” (h). 


§ 186. The consent of the adoptee is necessary to an 
adoption in this form (7), and the consent must be given 
in the lifetime of the adopting father (k). This involves 
the adoptee being an adult. Consequently there appears 
to be no limit of age. The initiatory rites need not be per- 
formed in the family of the adopter, and the fact that 
those rites, including the upaniyana, have already been 
performed in the natural family is no obstacle (J). Even 
marriage can be no obstacle, for it is stated by Keshuba 
Misra in treating of this species of adoption that a man 
may even adopt his own father (m). 


§ 187. Thegreat distinction between this species of adop- 
tion and the dattaka, appears to be that the fiction of a 
new birth into the adoptive family, with the limitations 
consequent upon that fiction, donot exist. A Kritrvmason 
“ does not lose his claim to his own family, nor assume the 
surname of his adoptive father; he merely performs obse- 
quies, and takes the inheritance” (n). Hence any person 
may be adopted who is of the same tribe as his adopter, 
even a father as above stated, or a brother. In one case, 
from the Mithila district, it was stated by the Pandits and 
held by the Court that an adoption of an elder brother by 


(h) Mitakshara, i. 11, § 17. 

(i) Suth. Syn. 678; Baudhayana, ii. 2,14; 2 W. MacN. 196. 

(k) Sutputtee v. Indranund, 28. D. 178 (221); Durgopal v. Roopun, 6 8. D. 
271 (840); Luchman v. Mohun, 16 Suth. 179. 

(l) 2 Stra. H. L. 204; 2 W. MacN. 196; Shibo Koeree v. Joogun, 8 Suth. 155, 
8.0.4 Wym. 121. 

(m) 1 W. MaoN. 76; Chowdree v. Hunooman, 68. D. 192 (285); Ooman Dut 
v. Kunhia, 88. D. 145 (192). 

(n) 8 Dig. 276, n.; 1 W. MacN. 76, 
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the younger was invalid (0). But Mr. MacNaghten points 
out that the authorities relied upon in that case related 
exclusively to the datiaka form. A daughter’s son may be 
adopted, and so may the son of a sister (p). For the same 
reason, the prohibition against adopting an only or an eldest 
son does not apply toa Kritrima adoption (q). It has been 
held in the case last cited, that where a brother’s son exists, 
no other can be adopted. But the opinion of the Pandits 
was principally founded upon texts applying to the datiaka 
form, and which, with reference to that form, have been 
long since held to be no longer in force. It is probable, 
therefore, that they would be held inapplicable to the 
Kritrima form, which is so much laxer in its rules. 


§ 188. As regards succession, the Kritrima son loses no 
rights of inheritance in his natural family. He becomes the 
son of two fathers to this extent, that he takes the inherit- 
ance of his adoptive father, but not of that father’s father, 
or other collateral relations, nor of the wife of his adoptive 
father, or her relations (r). Nor do his sons, &c., take any 
interest in the property of the adoptive father, the relation- 
ship between adopter and adoptee being limited to the con- 
tracting parties themselves, and not extending further on 
either side (s). Among the Nambudri Brahmans (ante, § 42) 
where it is desired to perpetuate the line of the adopter, 
the adopted son receives a special appointment to marry 
and raise up issue for the wllam or line of the adopter (¢). 


§189. It has already been stated that in Mithila a woman 
cannot adopt to her husband, after his death, whether she 
has obtained his permission or not. But she is at liberty to 





(0) Runjeet Singh v. Obhya, 2S. D. 245 (815). See l W. MacN. 76, n. 

(p) Ooman Dut v. Kunhia, 8 8. D. 144 (192); Chowdree v. Hunooman, 6 8 
D. 192 (235). 

(q) Ooman Dut v. Kunhta, 88 D. (197); 2 W. MucN. 197, where however 
the opinion of the pandits waa based upon the fact that the adopter wus the 
uncle of the adoptees. 

(r) See note to Srinath Serma v. Radhakaunt, 1 8. D. 15 (19); 1 W. MacNN. 
78; Deepoo v. Gowreeshunker, 3 8. D. 807 (410) ; Sreenarain Rai v. Bhya Jha, 
28. D. 28 (29, 84); Shsbo NKoeree v. Jugun, 8 Suth. 155; S.C. 4 Wyma. 121. 

(8) Jaswant Doolee, 25 Suth. 255. (t) 1) Mad. 158, 175, 179. 
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do in Mithila, what she can do nowhere else, viz., adopt 
a son to herself, and this she may do either during her 
husband’s life, or after his death. And husband and wife 
may jointly adopt ason, or each may adopt separately. “ If 
& Woman appoint an adopted son, he stands in the relation 
to her of a son, offers to her funeral oblations, and is heir to 
her estate ; but he does not become the adopted son of her 
husband, nor offer to him funeral oblations, nor succeed to 
his property. If a husband and wife jointly appoint an 
adopted son, he stands in the relation of son to both, and is 
heir to the estate of both. If the husband appoint one, and 
the wife another adopted son, they stand in the relation of 
sons to each of them respectively, and do not perform the 
ceremony of offering funeral oblations, nor succeed to the 
estate of the husband and wife jointly” (vw). 


§ 190. No ceremonies or sacrifices are necessary to the 
validity of a Kritrima adoption. ‘The form to be observed 
is this. At an auspicious time, the adopter of a son having 
bathed, addressing the person to be adopted, who has also 
bathed, and to whom he has given some acceptable chattel, 
says, “Be my son.” He replies, “I am become thy son.” 
The giving of some chattel to him arises merely from custom. 
It is not necessary to the adoption. The consent of both 
parties is the only requisite : and a set form of speech is not 
essential” (v). 


It is a curious thing that this form of adoption, which 
now only exists in Mithila and among the Nambudris of 
Western India is almost identical in its leading features 
with that at present practised in Jaffna. There is the same 
absence of religious ceremonies, the same absence of any 
assumed new birth, and the same right of adoption both by 
husband and wife, followed by the same results of heirship 

(w) Futwah of pandits, Sree Narain Rai v. Bhya Jha, 28. D. 28 (29, 84); 1 
W.MacN. 101; Collector of Tirhoot v. Huropershad,7 Suth. 500; Shibo Koeree 
v Jugun, 8 Suth. 155; 8. O. 4 Wym. 121. 


(v) Rudradhara, cited note to Mitakshara, i. 11,§ 17; 1 W. MacN. 98; Kul. 
lean v. Kirpa,1S8.D.9 (11); Durgopal v. Roopun, 6 8. D. 271 (340). 


Paras. 189-190A.] ILLATAM ADOPTION. 


only to the adopter (w). The explanation given by Mr. 
MacNaghten (§ 184) may account for the survival of the 
Kritrima adoption: but it does not explain its origin. It 
seems plain that both the Mithila and the Ceylon form arose 
from purely secular motives, and existed anterior to, and 
independent of, Brahmanical theories. The growth of 
these put the Kritrima form out of fashion. But the 
similar type continued to flourish in Ceylon, where no such 
influence prevailed. An enquiry into the usages of the 
Tamil races in Southern India would probably disclose the 
existence of analogous customs. 


§ 190A. A custom known as that of Illatam adoption 
prevails among the Redd caste in the Madras Presidency. 
It consists in the affiliation of a son-in-law, in consideration 
of assistance in the management of the family property. 
No religious significance appears to attach to the act. It 
seems uncertain whether such an affiliation can take place 
where there is already a son, or whether the person so 
affiliated can claim a partition during the life of his adopt- 
ing father. After the death of the adopter he is entitled to 
the full rights of a son, even as against natural sons subse- 
quently born (x). As between himself and his own de- 
scendants he takes the property as self-acquisition, and 
therefore free from all restraints upon alienation (y). The 
property so taken descends to his relations, not to the 
heirs of the adopter (z), while he himself loses no rights of 
inheritance in his natural family (a). 





(w) Thesawaleme, il. (x) Hanwmantamma v. Rani Reddi, 4 Mad. 272, 
(y) Chella Papi v. Chella Koti, 7 Mad. H.C, 25. 

(3) Ramakristna v. Subbakka, 12 Mad. 442. 

(a) Balarami v. Pera, 6 Mad. 267. 
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FAMILY RELATIONS. 


Minority and Guardianship. 


Period of § 191. Minority under Hindu law terminates at the age 
menor of sixteen. There was, however, a difference of opinion as 
to whether this age was attained at the beginning, or at 
the end, of the sixteenth year. The Hindu writers seem 
to take the former view (a), and this was always held to 
be the law in Bengal (b). The latter limit is stated to be 
the rule in Mithila and Benares, and was followed in 
Southern India and apparently in Bombay (c). Different 
periods were also fixed for special purposes by statutes, 
which it does not come within the scope of this work to 


‘ discuss. These variances will soon loose all importance in 
consequence of Act IX of 1875, which lays down as a 


general rule for all persons domiciled in British India or the 
Allied States, that in the case of every minor or whose person 
or property a guardian has been, or shall be, appointed 
by any Court of Justice, and of every minor under the 
jurisdiction of any Court of Wards, minority terminates 
at the completion of the twenty-first year; in all other 
cases, at the completion of the eighteenth year (d). Where 
a guardian has once been appointed by a Court of Justice, 





(a) 1 Dig. 293; 2 Dig. 115; Mitakshara on Loans, cited V. Darp., 770; Daya 
Bhaga, iii. 1, § 17, note; Dattaka Mimamaa, iv. § 47. 

(b) LW. MacN. 103; 2 W. MacN. 220, 258, note; Callychurn v. Bhugqobutty, 
10 B. L. R. 231; S. C. 19 Suth. 110; Mothoor Mohun v. Surendro, 1 Cal. 108. 

(c) W. MacN. ubt. sup.; 1Stra. H. L. 72; 2 Stra. H. L. 76,77; Lachman v. 
Rupchand, 6 S. D. 114 (1386); Shivt v. Datu, 12 Bom. H. C. 281, 290. 

(d) Khwahish v. Surju, 8 All. 598; Reade v Krishna, 9 Mad. 3¥1. As to 
whether the appointment is complete until a certificate has actually been issued, 
see under Bombay Minors Act XX of 1864, Yeknath v. Warubai, 18 Bom. 285; 
under Bengal Act XI. of 1858, Mungniram v. Mohunt Gursahat, 161, A. 195, 
8.0.17 Cal. 847. A Collector cs gers under Act XL of 1858, s. 7 is a guar- 
dian within the meaning of Act 1X of 1575, s. 8, but one appointed under a. 12 
is not. 17 Cal. p. 948. 
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minority will last till 21, whether the guardian so appointed 
continues to act or not, or has, or has not taken out a 
certificate (ce). But where the Court of Wards has assumed 
jurisdiction, the disability of minority only continues so 
long as the Court of Wards, retains charge of the minor’s 
property, and no longer (f). The Act is not to affect any 
person in respect of marriage, dower, divorce, or adoption. 


§ 192. GuarpiansHip.—The Hindu law vests the guar- 
dianship of the minor in the sovereign as parens patric. 
Necessarily this duty is delegated to the child’s relations. 
Of these the father, and next to him the mother, is his 
natural guardian. In default of her, or if she is unfit to 
exercise the trust, his nearest male kinsmen should be ap- 
pointed, the paternal kindred having the preference over 
the maternal (g). Of: course, in an undivided family, 
governed by Mitakshara law, the management of the whole 
property, including the minor’s share, would be vested in 
the nearest male, and not inthemother. It would be other- 
wise where the family was divided (h). But this would 
not interfere with her right to the custody of the child 
itself (4). The husband’s relations, if any exist within the 
degree of a sapinda, are the guardians of a minor widow, 
in preference to her father and his relations (k). A mother 
loses her right by a second marriage (1), and a father loses 





(e) Rudra Prokash v. Bholanath Mukherjee, 12 Cal. 612; Girish Chunder vy. 
Abdul Selam, 14 Cal. i5. 

(f) Birjmohun Lal v. Rudra Perkash, 17 Cal. 944. 

(g) Manu, viii. § 27; ix. § 146, 190, 19); 3 Dig. 549—544; F. MacN. 25; 
1 Stra. H. L.71; 2 Stra. H. L. 72—75: Gungama v. Chendrappa, Mad. Dec. of 
1859, 100; 1 W. MacN. 108; Mooddookrishna v. Tandavaroy, Mad. Dec. of 
1852, 105; Muhtaboo v. Gunesh, S. D. of 1854, 329. Under Mithila law, 
however, it has been held that the mother is entitled to be guardian of the 
lars of her minor son in preference to the father. Jussodav. Lallah Nettya, 

Cal. 48. As to the claim of the step-mother, see Lukmee v. Umurchund, 2 
Bor. 144 [168] ; Rum Bunsee v Soobh Koonwaree, 7 Suth. 821; S.C. 8 Wym. 
219; §.C.2 In. Jur. 198, Baee Sheo v. Ruttonjee, Morris, Pt. 1.108. Aa to the 
Punjab, see Punjab Customary Law, II. 133. 

(h) Alimelanunal v. Arunachellam, 3 Mad. H.C. 69; Bissonauth v. Doorga- 
persad, 2M. Dig. 49; Gourahkoert v. Gujadhur, 5 Cal. 219. But she can sue 
on his behalf if the proper guardian refuses to do so, Mokrund Deb v. Ranee- 
Bissessuree, 8. D. of 18538, 159. 

(t) Kooldeep v, Bajbunsee, 8. D. of 1847, 557. 

(k) Khudiram Mookerjee v. Bonwari, 16 Cal. 584. 

(l) Baee Sheo v. Ruttonjee, Morris, Pt. I. 108, 
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his right by giving his son in adoption (m). And, of course, 
any guardian, however appointed, may be removed for 
proper cause (n). Little is to be found on the subject of 
guardianship in works on Hindu law. The matter is princi- 
pally regulated by statute (0). 


§ 193. The right of the guardian to the possession of 
the infant is an absolute right, of which he cannot be de- 
prived, even by the desire of the minor himself, except 
upon sufficient grounds. In the case of parents, especially, 
it is obvious that the custody of their child is a matter of 
greater moment to them than the custody of any article of 
property. Cases, however, have frequently occurred in the 
Indian Courts, where the right of a parent to recover his 
child has been contested, on the ground that the parent had 
changed his religion, and was therefore no longer a fit 
guardian for his child; or that the child had changed its 
religion, and was no longer willing to live with its parent. 
On the former point it has been decided, that the fact that 
a father has changed his religion, whether the change be 
one to Christianity or from Christianity, is of itself no reason 
for depriving him of the custody of his children. It would 
be different, of course, if the change were attended with 
circumstances of immorality, which showed that his home 
was no longer fit for the residence of the child (p). But the 
case of a change of religion by the mother might be different. 
The religion of the father settles the law which governs 








(m) Loakshmibat v. Shridur, 3 Bom. 1. 

(n) Alimelanmmal v. Arunachellam, 8 Mad. H. C. 69; Gourmonee v. Bama- 
soonderee, 8. D. of 1860, i. 582; Skinner v. Orde, 14.M.1 A. 809; S.C. 10 B. 
L. E 125; 8.0.17 Suth. 77; Kanahi v. Biddya, 1 All. 549; Abasi v. Dunne, 
1 All. 598. 

(0) See Ct. of Wards Acts, Beng. Reg. XXVI of 1798, LII of 1803, V1 of 
1822; Mad. Reg. V of 1804; Act XX of 1864; Bengul Act, 1V of 1870. Minors 
not under Court of Wards, Act XL of 1858, IV of 1872. Education and mar. 
riage of minors, Acts XX VI of 1854, XX1 of 1855, XIV of 1858. Ram Bunsee 
v. Soobh Koonwaree, 7 Suth. 821; 8.C. 3 Wym. 219; 8. C. 2 In. Jur. 198; 
Ramchunder v. Brojonath, 4 Cal. 929. Seeas to Procedure, Act 1X of 1861; 
Guardian and Ward Act, XIII of 1874, VIII of 1890. Where the Law requires 
the appointment of a guardian under any statute, no greater powers can be 
exercised by a guardian de facto than would have been vested in him by 
Ache Pi he had been duly appointed. Abhasei Begam v. Rajroop Koonwar, 
(p) B. v. Bezonjs, Perry, O. C. 91. 


Paras. 192-194. CUSTODY OF MINOR. 


himself, his family, and his property. “From the very 
necessity of the case, a child in India, under ordinary cir- 
cumstances, must be presumed to have his father’s religion, 
and his corresponding civil and social status ; and it is, there- 
fore, ordinarily, and in the absence of controlling circum- 
stances, the duty of a guardian to train his infant ward in 
such religion.” Therefore, where a change of religion on 
the part of the mother would have the effect of changing 
the religion, and therefore the legal status of the infant, the 
Court would remove her from her position as guardian. 
And the asserted wish of the minor, also, to change his 
religion, in conformity with that of the mother, would not 
necessarily alter the case; unless, perhaps, where the 
advanced age of the minor, and the settled character of 
his religious convictions would render it improper, or im- 
possible, to attempt to restore him to his former position (q). 
The rights of a father to direct the religion in which his 
children shall be brought up is so inseparable from his 
character as parent that he cannot be bound by an agree- 
ment renouncing the rights, even though the agreement 1s 
made before marriage and was a sine quad non to the 
marriage taking place (r). But where the father has 
allowed his agreement to be acted on during his life, and 
has died without expressing any contrary wish, these 
circumstances will be taken into consideration as showing 
that he had abandoned any desire that his children should 
be brought up in his own religion, especially if it appears 
that it would be for their temporal benefit to continue in 
the religion of their mother (s). 


§ 194. The case of a child voluntarily leaving its parents 
has frequently occurred where there has been a conversion 
to Christianity. It seems at one time to have been the 
practice of the Courts of Calcutta and Madras to allow the 


(q) Skinner v. Orde, 14M.1.A.3809;8.C 10B.L R. 125; 8.C.17 Suth. 77. 
_(r) Re Agar Ellis, 10Ch. D.49 ‘This right of the father continues in Nngland 
till the child is 21. Re Agar Ellis. 24 Ch. D. 817. 
(3) Re Clarke, 21 Ch. D. 817; Re Violet Nevin, 2 Ch. (1891) 299. 
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child to exercise his discretion, if, upon a personal examin- 
ation, they were satisfied that his wish was to remain away 
from his parents, and that he was capable of exercising an 
intelligent judgment upon the point. The contrary rule 
was for the first time laid down by the Supreme Court of 
Bombay, when they directed a boy of twelve years old to be 
given back to his father, and refused to examine him as to 
his capacity and knowledge of the Christian religion, or as 
to his wish to remain with his Christian instructors (t). 
This course was approved by Mr. Justice Patteson, to whom 
Sir Erskine Perry referred the point (wu). That decision was 
followed in the Supreme Court of Madras in 1858, in the 
case of Cuiloor Narrainsawmy (v), when Sir Christopher 
Rawlinson and Sir Adam Bittleston decided that a Hindu 
youth of the age of fourteen, who had gone to the Scottish 
missionaries, should be given up to his father, though he 
had become a convert to Christianity, and was most anxious 
to remain with his new protectors. A similar decision was 
given in Calcutta in 1868, by Sir Mordaunt Wells, where a 
boy of fifteen years and two months had voluntarily gone to 
reside with the missionaries (w). All these cases were lately 
examined and affirmed by the Madras High Court, which 
held that under Act IX of 1875 the period of parental 
contro] and custody lasted until 18 (#). It may also be 
observed, that it is a criminal offence under the Indian 
Penal Code, to entice from the keeping of its lawful guar- 
dian a male minor under the age of fourteen, or a female 
minor under the age of sixteen (y). 


§ 195. The mother is the natural guardian of an illegiti- 
mate child. But where she has allowed the child to be 


(t) R. v. Nesbitt, Perry, O. C. 108 (u) 1b., p. 109. 

(v) Not reported. I was counsel for the missionaries in the case.—J. D. M. 

(w) Re Himnauth Bose, 1 Hyde, 111. 

(2) Reade v. Krishna, 9 Mad. 891. Noagreement by which a parent surrenders 
to another the right to the custody of the child is binding, and in this respect 
the mother of an illegitimate child is in the same position as the father of one 
that is legitimate. Reg. v. Burnardo, A, O. (189)) $88. 

(y) 1. P.C. § 361, 863. The consent, or wish, of the minor is quite im- 
eas See cases cited sul loco. Mayue’sa Commentaries on the Indian 

end e, 
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separated from her and brought up by the father, or by 
persons appointed by him, the Court will not allow her to 
enforce her rights. Especially if the result would be dis- 
advantageous to the child, by depriving it of the advantages 
of a higher mode of life and education (z). Her own 
continued immorality would of itself be a sufficient reason 
against handing over to her a child which was otherwise 
properly provided for (a). 


§ 196. Contracts made by a minor himself are, at the 
utmost voidable, not void. If made for any necessary pur- 
pose they are absolutely binding upon him, and they can 
always be ratified by him after he attains full age, either 
expressly, or impliedly by acquiescence, and taking the 
benefit of them (b). He will also be bound by the act of 
his guardian, in the management of his estate, when bond 
fide and for his interest, and when it is such as the infant 
might reasonably and prudently have done for himself, if 
he had been of full age (c). But not where the act appears 
not to have been for his benefit (d), unless he has ratified 


(z) R.v. Fletcher, Perry, O. C. 109; Mittibhay: v. Kottekarati, Mad. Dec. 
of 1860, 154; Lal Das v. Nekunjo, 4 Cal. 374. 

(a) Venkamma v. Savitramma, 12 Mud. 67. 

(b) Rennie v. Gunganarain, 8 Suth. 10; Botddonath v. Ramkishore, 18 Suth. 
166; Doorga Churn v. Ram Naratn, tb. 172. 

(c) Cauminany v. Perumma, Mad. Dec. of 1855, 99; Temmakal v. Subham- 
mal, 2 Mad. H. C. 47; Manishankar v. Bat Muli, 12 Bom. 686; Nathuram v. 
Shoma Chhagan, 14 Bom, 562; Kumurooddeen v. Shaikh Bhadoo, 11 Suth. 134; 
Makbul v. Srimati Masnad, 8 B. L. BR. (A. C. J.) 54; 8. C. 11 Suth. 396; 
Gooroopersad v. Muddun, 8. D. of 1856, 980; Soonder Narain v. Bennud Ram, 
4Cal.76; Roshan Singh v. Har Kishan, 8 All. 585; Stkher Chund v. Dulputty, 
5 Cal. 868; Nirvanaya v. Nirvanaya, 9 Bom. 865. See as to a guardian’s 

wer of leasing, Nubokishen v. Kaleepersad, S. D. of 1859, 607 ; Gopeenath v. 

amjeewun, ib. 918; Beebee Sowlutoonisa v. Robt. Savi, ib. 1575. See also ne 
to contracts requiring statutory sanction, Debi Dutt v. Subodra, 2 Cal. 288. 
Manji Ram v. Tava Singh, 8 All. 852; Doorga Persad v. Kesho Persad, 91. A. 
27, 8.C. 8 Cal. 656; Rai Balkrishna v. Mt. Masuma Bibi, 91. A. 182; 8. C, 
& All. 142; Dunput Singh v. Shoobudra, 8 Cul. 620; Harendra Narain v. 
Moran, 16 Cal. 40 ; Bhupendro Narayan v. Nemye Chand, 15 Cal. 627; Girraj 
Baksh v. Kasi Hamid, 9 All. 840. Documents executed by a Hindu widow who 
described herself as ‘‘ mother of A, minor,’’ were held in the absence of evi- 
dence to the contrary, to be executed by her in her capacity as guardian of the 
infant, Watson v. Sham Lal Mitter, 141. A. 178, 8. C. 15 Cal. 8. 

(ad) Sambasivien v. Kristnien, Mad. Deo.. of 1858, 252; Nawab Syud Ashru. 
fooddeen v. Mt. Shama Soonderee, 8. D. of 1858, 581; Nubokishen v. Kaleaper- 
sad, 8S. D. of 1859, 607; Lalla Bunseedhur v. Koonwur Bindeseree, 10 M.1. A. 
454. A guardian may pay debts barred by statute if fairly due, Chowdhry 
Chuttersal v. Government, 8 Suth. 57. 


225 


Effect of con- 
tracts. 


226 


MINORITY AND GUARDIANSHIP. (Chap. VI, 


it on reaching his majority (e). And where the act is done 
by a person who is not his guardian, but who is the mana- 
ger of the estate in which he has an interest, he will equally 
be bound, if under the circumstances the step taken was 
necessary, proper, or prudent (f). In all cases the power 
of the guardian or manager is limited to the disposal of the 
estate with which he is entrusted. He cannot bind the 
minor by any purely personal covenant. For instance, a 
guardian in order to pay off a charge upon the estate sold 
part of it, and was held to have acted properly in so doing. 
The part was sold as free of all Government claim for 
revenue, and naturally fetched a higher price on that 
account. The conveyance contained a covenant binding the 
minor and his heirs to indemnify the purchaser against 


any claims for revenue which the Government might make 


at any future time, and provided that the amount of such 
indemnity should be a charge upon the unsold portion of 
the estate, and should also be payable personally by the 
vendor and his heirs. After the termination of the minority 
Government assessed the land, and an action was brought 
upon the covenant by the purchaser. The Privy Council 
held that the personal covenant was not binding on the minor 
after he attained majority, such a covenant being beyond 
the guardian’s powers. They thought that possibly it might 
bind the land, as the result of the covenant was to save 
part of the land which would otherwise have to be sold. 
It was unnecessary to decide this point, as under a special 
statute the land was made free from incumbrance (g). 


Where the act is done by a person in possession of 


(e) Chetty Colum v. Rajah Rungasawmy, & M. I. A. 819; S. ©. 4 Suth. 
(P.C)71. Golaub Koonwurree v. Hshan Chunder,8 M.I A.447; 8. C. 2 S8uth. 
(P.C.) 47. Kumurooddeen v. Shaikh Bhadoo, 11 Suth. 134; Bhobanny v. 
Teerpurachurn, 2M. Dig. 100; Mongooney v. Goorooperaad, ib. 188. See as to 
carrying out, after the removal of a perscual disability, a contract which was 
agreed upon while the disability lasted, Gregson v. Aditya Deb, 161. A. 221. 8. 
C. 17 Cal. 228. A ratification will be of no effect, if the property has already 
passed away from the person who ‘ratifies the transaction, Lallah Rawuth v. 
Chadee, 8. D. of 1858, 312. 

(f) Hunoomanpersaud v. Mt Bubooe, 6M I. A. 398. 

(9) Waghela Raj Sanjiv. Shekh Masludin, 141. A. 89; 11 Bom. 68}. 
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property, who does not profess to be acting on behalf of the 
minor, but who claims to be independent owner, and to be 
acting on his own behalf, it will not bind the infant who 1s 
really entitled (h). 


Of course the objection to an act on the ground of 
minority must be taken by the minor himself. Those who 
deal with him are always bound, though he may not be (1). 


Where a minor on coming of age sues to set a sale aside, 
he is bound to refund the purchase money, when his estate 
has benefited by it, or to hold the property charged with 
the amount of debt from which it has been freed by the 
sale (i). 


§ 197. A minor, who is properly represented in a suit, 
will be bound by its result, whether that result is arrived 
at by hostile decree, or by compromise or by withdrawal (1). 
But the Court will not make a decree by consent without 
ascertaining whether it is for the benefit of the infant. 
Without such approval by the Court, the compromise will not 
bind the infant, and the decree passed in accordance there- 
with will be set aside at hisinstance (m). Where a decree 
binding on a minor has once been obtained, the creditor 
will not be deprived of the benefit of his decree, because 
he has by mistake taken out execution against the guardian 


(h) Bahur Ali v. Sookeea, 18 Suth. 68. 

(1) Canaka v. Cottavappah, Mad. Dec. of 1835, 184 Hanmant Lakshman v. 
Juyarao, 12 Bom. 50; Mihamed Arif v. Saraswati Debya, 18 Cal. 259. 

(k) Bukshun v. Doolhin, 12 Suth. 387; 8.C.3 B.L. R. (A.C. J.) 423; Paran 
Chandra v. Karunamayi, 7 B. L. K. 90; 8. C. 15 Suth. 268; Bat Kesar v. Bai 
Ganga, 8 Bom. H.C. (A.C. J.) 81; Mirza Pana v. Saiad Sadik, 7 N.-W. P. 
aay Kuvarji v Moti Haridas, 3 Bom. 284; and see Gadgeppa v. Apaji, 3 Bom. 


(l) Kamaraju v. Secretary of State, 11 Mad. 809; Chengal Reddi v. Venkata 
Reddi, 12 Mad. 483; Tarinee Churn v. Watson, 12 Suth. 414; 8.C.8B.L. R. 
(A. C. J.) 487; Modhoo Soodun v. Prithee Bullub, 16 Suth. 281; Jungee Lall 
v. Sham Lall, 20 Suth. 120; Lekraj v. Mahtadb, 14 M.1. A. 393; S.C. 10. B L. 
R. 85; 8.C.17 Suth. 117; Mrinamoyi v. Jogo Dishurt, 5 Cal. 450. And the 
guardian may equally compromise claims before suit ; Gopeenath v. Ramjeewun, 
8. D. of 1859, 918. As to effect of withdrawal of suit, Eshan Chunder v. Nunda- 
mont, 10 Cal. 857. 

(m) Ram Churn v. Mungul, 16 Suth. 282. Civil Procedure Code, Act XIV of 


be Rajagopal v. Muttupalem, 8 Mad. 108; Karmali vy, Rahimbhoy, 18 
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by name instead of against the minor as represented by the 
guardian (n). And the mere fact that a proceeding was 
partly conducted through the intervention of a Civil Court 
—as for instance, a decree on a foreclosure—does not give 
it any additional validity against a minor, unless he is 
properly made a party to the proceeding at a stage when 
he can question it on its merits (0): Of course a compromise 
or a decree can always be set aside if obtained by fraud (p). 
Cases might arise in which a guardian by mere carelessness, 
amounting to gross neglect of duty but without fraud, 
failed properly to support the interests of his ward, and 
thereby failed in a suit which he ought to have won. 
Whether the ward in attaining full age might set aside the 
decree against him is a point which has been raised, but 
not decided. (q). 


The natural father of an adopted son is not his guardian, 
unless specially so appointed, so as to bind him by his con- 
duct of a suit in his behalf (vr). And although the minor 
may properly be represented by the manager of the undi- 
vided family, the mere fact that the suit is conducted or 
defended by the manager is not in itself sufficient to show 
that the minor is adequately represented (s). If, however, 
the Court has in fact given permission to any one to repre- 
sent the minor, his acts will not be invalid for want of a 
certificate under Act XL of 1858, though the absence of 
such certificate may, if not rebutted, be evidence that there 
never has been such a permission (¢). A mere want of 
form in the mode of describing the minors will not affect 





(n) Hari v. Narayan, 12 Bom. 427. 

(o) Buzrung v. Mt. Mautora, 22 Suth. 119. 

(p) Lekraj v. Mahtab, 14M. 1. A. 898; 8. C. 10 B. L. R. 385; 8.C. 17 Suth. 
117; Bibee Solomon v. Abdul Axzees, 6 Cal. 687 ; Eshan Chunder v. Nundamoni, 
10 Cal. 857; Raghubar Dyal v. Bhikya Lall, 12 Cal. 69. 

(q) Mungniram v. Mohunt Gursahai, 161. A., p. 204, 8. C. 17 Cal. p. 361. 

(r) Srinarain Mitter v. Sreemutty Kishen, 11 B. L. R. 171. (P. ©.) 

(8) Padmakar Vinayek v. Mahadev Krishna, 10 Bom. 21. Doubting Gan Savant 
v. Narayen Dhond, 7 Bom. 467; Vishnu Keshav v. Ramchandra, 11 Bom. 180. 

(t) Jogi Singh v. Behari Singh, 11 Cal. 509; Alim Bukeh v. Jhalo Bibi, 12 
Cal. 48; Durgopershad v. Kesho Pershad, 91. A. 27; 8.C. 8 Cal. 656; Suresh 
Chunder v. Jugat Chunder, 14Cal. 204; Parmeshar Das v. Bela, 9 All. 508. As 
to suits brought on behalf of a minor without the sanction of the Court of 
Wards, see Dinesh Chunder v. Golam Mostapha, 16 Cal. 89. 
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the validity of the decree, if they have been really repre- 
sented and sued (1). 


A decree in a suit in which a minor is properly represent- 
ed may be liable to set aside for fraud or other reasons, 
but till set aside it binds him, and proceedings to get rid 
of it must be commenced within a year from the date of 
the decree or from the termination of the minority (v). 
Where the minor has not been properly represented the 
decree is a nullity, as far as he isconcerned. He need take 
no notice of it, and may proceed to enforce his rights 
within the period of limitation which would be applicable 
if no decree had been passed (w). 


A guardian is hable to be sued by his ward for damages 
arising from his fraudulent or illegal acts (x). For debts 
due by the ward, the guardian of course is only liable to the 
extent of the funds which have reached his hands (y). 





(u) Jogi Singh v. Behari Singh, ub. sup., Bhaba Pershad v. Secretary of State, 
14 Cal. 159; Suresh Chunder v. Jugat Chunder, 14 Cal. 204; Natesvayyan v. 
Narastmmayyar, 18 Mad. 480: Hari Saran Mottrav. Bhubaneswari Debs, 15 I. 
A. 195. 8. C. 16 Cal 40. 

(v) Act XV of 1877, Sched. II, Art. 12. Mungniram Marwari v. Mohunt 
Gursahat, 161. A. 208. 8.C. 17 Cal. 347. As to the mode of setting aside such 
a decree, see Mirali Rahimbhoy v. Rehmoobhoy, 15 Bom. 594. 

(w) Dajt Himat v. Dhirajram, 12 Bom. 18. 

(w) Issur Chunder v. Ragab, 8. D. of 1860, 1, 849. 

(y) Shetkh Azeemooddeen v. Moonshee Athur, 3 Suth. 187. 
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EARLY LAW OF PROPERTY. 


§ 198. THE student who wishes to understand the Hindu 
system of property, must begin by freeing his mind from 
all previous notions drawn from English law. They would 
not only be useless, but misleading. In England owner- 
ship, as a rule, is single, independent, and unrestricted. 
It may be joint, but the presumption will be to the contrary. 
It may be restricted, but only in special instances, and 
under special provisions. In India, on the contrary, joint 
ownership is the rule, and will be presumed to exist in each 
individual case until the contrary is proved. If an indi- 
vidual holds property in severalty, it will, in the next 
generation, relapse into a state of joint tenancy. Absolute, 
unrestricted ownership, such as enables the owner to do 
anything he likes with his property, isthe exception. The 
father is restrained by his sons, the brother by his brothers, 
the woman by her successors. If property is free in the 
hands of its acquirer, it will resume its fetters in the hands 
of his heirs. Individual property is the rule in the West. 
Corporate property is the rule in the East. And yet, 
although the difference between the two systems can now 
only be expressed in terms of direct antithesis, it is pretty 
certain that both had a common origin (a). But in India 
the past and the present are continuous. In England they 
are separated by a wide gulf. Of the bridge by which 
they were formerly connected, a few planks, only visible to 
the eye of the antiquarian, are all that now remain. 





(a) See Maine, Village Communities, 82, 


Paras. 108-200. ] VILLAGE COMMUNITIES. 231 


§ 199. Three forms of the corporate system of property Different forms 
exist in India ; the Patriarchal Family, the Joint Family and aaa Be 
the Village Community. The two former, in one shape or 
other, may be said to prevail throughout the length and 
breadth of India. The last still flourishes in the north-west 
of Hindostan. Itis traceable, though dying out, in Southern 
India. It has disappeared, though we may be sure it for- 
merly existed, in Bengal and the upper part of the penin- 
sula. In some regions, such as among the Hill tribes and 
the Nairs of the Western Coast, it appears never to have 
arisen at all. The analogy between the two latter forms is 
complete. The Village Community is a corporate body, of 
which the members are families. The Joint Family is a 
corporate body, of which the members are individuals. The 
process of change which has been undergone both by Village 
Communities and Families is similar, and the causes of this 
change are generally identical. It seems a tempting gene- 
ralisation to lay down, that one must have sprung from the 
other ; that the Village Community has grown out of the 
extension of the Joint Family, or that the Joint Family has 
resulted from the dissolving of the larger body into its 
component parts. But such a generalisation would be un- 
safe. T'hé same causes have né doubt produced the Village 
system and the Family system. But it is certain that there 
are many Villages which have never sprung from the same 
Family, and many places where the Family system has 
shown no tendency to grow into the Village system. 

§ 200. The Village system of India may be studied with Village com- 
most advantage in the Punjab, as it is there that we find it Punjab. se 
in its most perfect, as well as in its transitional, forms. It 
presents three marked phases, which exactly correspond to 
the changes in an undivided family. The closest form of 
union is that which is known as the Communal Zemindari 
village. Under this system “ the land is so held that all the 
village co-sharers have each their proportionate share in it 
&8 common property, without any possession of, or title to, 
distinct portions of it ; and the measure of each proprietor’s 
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interest is his share as fixed by the customary law of inher- 
itance. The rents paid by the cultivators are thrown into a 
common stock, with all other profits from the village lands, 
and after deduction of the expenses the balance is divided 
among the proprietors according to their shares” (b). This 
corresponds to the undivided family in its purest state. 
The second stage is called the pattidari village. In it the 
holdings are all in severalty, and each sharer manages his 
own portion of land. But the extent of the share is deter- 
mined by ancestral right, and is capable of being modified 
from time to time upon this principle (c). This corresponds 
to the state of an undivided family in Bengal. The transi- 
tional stage between joint holdings and holdings in severalty 
is to be found in the system of re-distribution, which is 
still practised in the Pathan communities of Peshawur. 
According to that practice, the holdings were originally 
allotted to the individual families on the principle of strict 
equality. But as time introduced inequalities with reference 
to the numbers settled on each holding, a periodical transfer 
and re-distribution of holdings took place (d). This practice 
naturally dies out as the sense of individual property 
strengthens, and as the habit of dealing with the shares by 
mortgage and sale is introduced. The share of each family 
then becomes its own. The third and final stage is known 
as the bhatachari village. It agrees with the pattidari form, 
inasmuch as each owner holds his share in severalty. But 
it differs from it, inasmuch as the extent of the holding is 
strictly defined by the amount actually held in possession. 
All reference to ancestral right has disappeared, and no 
change in the number of the co-sharers can entitle any 
member to have his share enlarged. His rights have become 
absolute instead of relative, and have ceased to be measured 
by any reference to the extent of the whole village, and the 

Punjab Customs, 105, 161. This stage is the same as that described by 
Sir H. 8. Maine, as existing in Servia and the adjoining districts. Ancient 
Law, 267. See Evans, Bosnia, 44, 


(c) Punjab Customs, 106, 156. 
(2) Punjab Customs, 125, 170. See Corresponding Customs, Maine, Ano. 


Law, 267; Village Communities, 81; Lavaleye, ch. vi.; Wallace, Russia, i. 189. 
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numbers of those by whom it is held (e). This is exactly 
the state of a family after its members have come to a 
partition. 


§ 201. The same causes which have broken up the Joint 
Family of Bengal have led te the disappearance of the 
Village system in that province. In Western and Central 
India, the wars and devastations of Muhammedans, Mah- 
rattas, and Pindarries swept away the Village institutions, 
as well as almost every other form of ancient proprietary 
right (f). But in Southern India, among the Tamil races, 
we find traces of similar communities (g). The Village 
landholders are there represented by a class known as 
Mirasidars, the extent and nature of whose rights are far 
from being clearly ascertained. It is certain, however, that 
they have a preferential right over other inhabitants to be 
accepted as tenants by the Government, a right which they 
do not even lose by neglecting to avail themselves of it at 
each fresh settlement (h). They are jointly entitled to 
receive certain fees and perquisites from the occupying 
tenants, and to share in the common lands (2). Sume vil- 
lages are even at the present time held in shares by a budy 
of proprietors who claim to represent the original owners, 
and a practice of exchanging and re-distributing these 
shares is known still to exist, though it is fast dying out (k). 
In Madras the Government claim is made upon each occu- 
pant separately, not upon the whole village, as in the 
Punjab ; but the contrary usage must once have existed. 





(e) Punjab Cuatoma, 106, 161. 

(f) See speech of Sir J, Lawrence, cited Punjnb Customs, 188. 

(g) Elphinstone, India, 66, 249. 

(h) Ramanonjav, Peetayen, Mad. Dec of 1850, 121; Alagappa v. Ramasamy. 
Mad. Dee. of 1859, 101; 5th Report: House of Commons, cited Moottoopermall 
v. Tondaven, 1 N.C. 820. [275]. See Fakir Muhammad v. Tirumala Chariur, 
1 Mad. 205. 

(t) Mootoopermall v. Tondaven, 1 Stra. N.C. 800. [260] Koomarasaunny v. 
Ragava, Mad. Nec. of 1852, 38; Viswanadha v. Moottoo Moodely, Mad. Dec. of 
1854, 141; Muniappa vy. Kasturi, Mad. Dec. of 1862, 50. In the Punjab this 
right muy be retuined by a co-sharer, though he has ceased to possess any 
land in the village. Punjab Customs, 108. 

(k) Madara Manual, Pt. V. 12; Venkatasrami vy Subba Rau, 2 Mad. H.C. 
1,4; Anandayyan v. Devarajayyan, 1b. 17; Saminathuiyan v. Saminthaiyan, 
4 Mad. H. C. 159; Sittiaramiyer v. Alagiri, 8 Mad. Rev. Reg. 189. 
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Sir G. Campbell mentions an instance in which the Govern- 
ment supposed that they were receiving their revenue as 
usual, from the individual ryots. It was ascertained that 
the village had really taken the matter into its own hands, 
and regularly re-distributed the burthen according to 
ancient practice among the Several occupants (J). 


Tradition of § 202. The co-sharers in many of these Village Communi- 
common de. : 
scent. ties are persons who are actually descended from a common 


ancestor. In many other cases they profess a common 
descent, for which there is probably no foundation (m). 
In some cases it is quite certain there can be no common 
descent, as they are of different castes, or even of different 
religions (n). But it is well known that in India the mere 
fact of association produces a belief in a common origin, 
unless there are circumstances which make such an identity 
plainly impossible. I have often heard a witness say of 
another man that he was his relation, and then upon cross- 
examination explain that he was of the same caste. The 
ideas presented themselves to his mind, not as two but as 
one. An instance is given by Sir H. 8S. Maine, in which 
some missionaries planted in villages converts collected from 
all sorts of different regions. They rapidly adopted the 
language and habits of a brotherhood, and will no doubt 
before long frame a pedigree to account for their juxta-posi- 
tion (0). It is evident that an actual community of descent 
must depend upon mere accident. If a family settled in 
an unoccupied district, it might spread out till it formed 
one community, or several Village Communities. The 
same result might happen if a family became sufficiently 
powerful to turn out its neighbours, or to reduce them to 
submission. Where the country was more thickly peopled, 
several families would have to unite from the first for 


(lL) Land Tenures, Cobden Club, 197. 

(m) Punjab Customs, 136, 164; Maine, Vill. Com. 12, 175; Early Instit. 1, 
64; Lyall, Asiatic Studies, ch. vii; Hunter’s Orissn, ii 72; MeLennan, 214. It 
must be remembered that the co-sharers of a village are a much smaller body 
than the inhabitante. 

(n) Maine, Vill. Com. 176; Muniappa v, Kasturi, Mad Dec. of 1862, 60, 

(0) Maine, Early Instit. 238. 
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mutual protection, and would in time begin to account in 
the usual way for the fact that they found themselves united 
ininterest. Families which settled, or sprung up, in regions 
that were fully occupied never could form new communities 
based on the possession of land. 


§ 208. As it is certain that Village Communities have 
not always sprung from a single Joint Family, so it is 
equally certain that a Joint Family does not necessarily 
tend to expand into a Village Community. For instance, 
the Nairs, whose domestic system presents the most perfect 
form of the Joint Family now existing, never have formed 
Village Communities. Hach tarwad lives in its own man- 
sion, nestling among its palm trees, aud surrounded by 
its rice lands, but apart from, and independent of, its 
neighbours. ‘his arises from the peculiar structure of 
the family, which traces its origin in each generation to 
females, who live on in the same ancestral house, and not 
to males, who would naturally radiate from it, as separate 
but kindred branches of the same tree. In a lesser degree 
the same thing may be said of the Kandhs. Among them 
the Patriarchal Family is found in its sternest type. But 
though the families live together in septs and tribes, 
tracing from a common ancestor, and acknowledging a 
common head, and although their hamlets have a deceptive 
similarity to a Hindu village, they want the one element 
of union—there is no unity of authority, and no community 
of rights. Hach family holds its property in severalty, and 
never held it in any other way. It is absolute owner of the 
land it occupies ; and it ceases to have any interest in the 
land which it abandons. ‘he chieftain has influence, but 
not authority. The families live in proximity, but not in 
cohesion. They are not branches of one tree, but a collec- 
tion of twigs (p). This, again, seems to arise from the 
circumstances of their position. With them land is so 
abundant, and their wants so few, that it has never been 


(p) Huuter’s Orisea, ii, 72, 204, 
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necessary to restrain the individual for the benefit of the 
community. Where the common stock is limited, it is 
necessary to make rules for its enjoyment; but where all 
can have as much as they want, no one would take the 
trouble to make rules, and no one would submit to them if 
made. 


§ 204. The same causes which have prevented the Joint 
Family from extending into the Village Community, appear 
also to check the Patriarchal Family at the stage at which 
it would naturally expand into the Joint Family. For 
instance, among the Kandhs, at the death of the father, the 
family union, which previously was absolute, appears to dis- 
solve. The property is divided, and each son sets up for 
himself as a new head of a family (7). Among the Hill 
Tribes of the Nilgiris, and among the Kols, the same prac- 
tice prevails (r). 


§ 205. 1t would appear, therefore, that in tracing socicty 
backwards to its cradle, one of the earliest, if not the earliest, 
unit, is the Patriarchal Family. In the language of Sir H. 
S. Maine (s), “Thus all the branches of human society 
may, or may not, have been developed from joint families 
which arose out of an original Patriarchal cell; but, wher- 
ever the Joint Family is an institution of an Aryan race (t), 
we see it springing from such a cell, and, when it dissolves, 
we see it dissolving into a number of such cells.” 


§ 206. The Patriarchal Family may be defined as “a 
group of natural, or adoptive, descendants held together by 
subjection to the eldest living ascendant, father, grand- 


4 


ere eer 











(q) Hunter’s Orissa, ii, 79. 

(r) Breeke, Primitive Tribes of the Nilgiris, 9, 389, 42, 68. 

(s) Karly Inetitutions, 118. I have retained the following pages unaltered, 
notwithstanding the attack Iately made upon Sir H. 8 Muine’s views by Mr. 
McLennan. Patriarchal Theory, 1885. Fora reply to that work, so fur as it 
affects Hindu Law, eee an article by the present author in the Law Quarterly 
a I. 485. Fora general reply, see the London Quarterly Review, Jan, 


(t) This qualification was no doubt intended to exclude cases where the Joint 
Family is of a‘polyandrous type. 


Paras. 208-207.) ‘THK PATRIARCHAL FAMILY. 


father, or great-grandfather. Whatever be the formal pre- 
scription of the law, the head of such a group is always in 
practice despotic ; and he is the object of a respect, if not 
always of an affection, which is probably seated deeper than 
any positive institution” (wv). The absolute authority over 
his family possessed by the Roman father in virtue of this 
position is well known. A very similar authority was once 
possessed by the Hindu father. Manu says, ‘‘ Three persons 
a wife, a son, and a slave, are declared by law to have in 
general no wealth exclusively their own ; the wealth which 
they may carn is regularly acquired for the man to whom 
they belong” (v). And so Narada says of a son, “ he is of 
age and independent, in case his parents be dead ; during 
their lifetime he is dependent, even though he be grown 
old”’ (w). But this doctrine was not peculiar to the Aryan 
races. Among the Kandhs it is stated that “in each family 
the absolute authority rests with the house father. Thus, 
the sons have no property during their father’s lifetime ; 
and all the male children, with their wives and descendants, 
continue to share the father’s meal, prepared by the common 
mother” (wv). An indication of a similar usage still exists 
among the ‘lamil inhabitants of Jaffna, where all acquisi- 
tions made by the sons while unmarried, except mere 
presents given to them, fall into the common stock (y). As 
soon as they are married, 1t would appear that each becomes 
the head of a new family. 


§ 207. ‘The transition from the Patriarchal to the Joint 
Family arises (where it does arisc) at the death of the com- 
mon ancestor, or head of the house. If the family choose 
to continue united, the eldest son would be the natural 
head (z). But it is evident that his position would be very 
different from that of the deceased Patriarch. The former 








eee eae a a ee - eee. 


(wu) Karly Institutions, 116; Ancient law 188. Here seems to be the origin 
of the great Hiudu canon of inheritance, that the funeral cake stops at the 
third in descent. See post, § 474. 

(v) Manu, viii. § 416; Narada, v. § 39; Sancha & Lich., 2 Dig. 526. 

(w) Narada, i iii. § 38. See to Sancha & Lich., 2 Dig. 533. 

(») Hunter's Orissa, it. 72, 

(y) Thesawaleme, iv, 6. (2) Manu, ix. § 105. 
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archal andJoiut Was head of the family by a natural authority. The latter 


Family, 


Not in necessary 
sequence, 


can only be so by a delegated authority. He is primus but 
inter pares. Therefore, in the first place, he is head by 
choice, or by natural selection, and not by right. The 
eldest is the most natural, but not the necessary head, and 
he may be set aside in: favour of one who is better suited 
for the post. Hence Narada says (a), ‘‘ Let the eldest 
brother, by consent, support the rest like a father ; or let a 
younger brother, who is capable, do so; the prosperity of 
the family depends on ability.” Andso the old Toda, when 
asked which of his sons would take his place, replied, “ the 
wisest (b).” In the next place the extent of his authority is 
altered. He is no longer looked upon as the owner of the 
property, but as its manager (c). He may be an autocrat as 
regards his own wife and children, but as regards collaterals 
he is no more than the president of a republic. Even as 
regards his own descendants, it is evident that his power 
will tend gradually to become weaker. The property which 
he manages is property in which they have the same interest 
as the other members of the family. The restrictions which 
fetter him in dealings with the property as against collaterals, 
will, by degrees, attach to his dealings with it as against 
his own children. ‘They also will come to look upon him as 
the manager, and not as the father. The apparent conflict 
between many of the texts of Hindu sages as to the author- 
ity of the father, may, perhaps, be traced to this source. 
Those which refer to the father as head of the Patriarchal 
Family will attribute to him higher powers than those which 
refer to him as head of a Joint Family. 


§ 208. We have already seen (d) that the step from the 
Patriarchal to the Joint Family is one which, in some states 
of society, never takes place. Conversely the Joint Family 
is by no means necessarily preceded by the Patriarchal 
Family. For instance, the Nair system absolutely excludes 


(a) Narada, xiii. § 5. (c) See Maine, Early Institutions, 116, 
(6) Breeka, Primitive Tribes, 9. (a) Ante, § 204. 


Paras. 207 & 208.) MR. MoLENNAN’S THEORY. 


the Patriarchal idea. Its essence is the tracing of kinship 
through females, and not through males. Mr. McLennan 
considers that the Nair system was the necessary ante- 
cedent of the patriarchal form of relationship. According 
to his view, the loose relation between the sexes in early 
ages first settled into polyandry. Where it existed in its 
rudest shape, in which a woman associated with men un- 
related to each other, the only family group that could be 
formed would be that of the mother and her children, and 
the children of such of them as were females. This is the 
Nair type, and still exists in the Canarese and Malabar 
tarwids. Here kinship by females was alone possible. 
When the woman passed into the possession of several 
males of the same family, the circle of possible paternity 
became narrowed. The wife then lived in the house of her 
husbands, and the children were born in their home as well 
as hers. They could be identified as the offspring of some 
one of the husbands, though not with certainty as the 
offspring of any particular one. This was the first dawning 
of kinship through males. It is the species of polyandry 
that exists in Thibet, Ceylon, among the Todas on the 
Nilghiri Hills and elsewhere. Where the woman was the 
wife of several brothers, the eldest, to whom she was first 
married, would naturally have a special claim upon her, 
and could be ascertained to be the father of the children 
who were first born. By degrees this special claim would 
change into an exclusive claim, and so a system of absolute 
monandry would arise, and the Patriarchal Family become 
possible (e). Substantially the same view is put forward 
by Dr. Mayr in a less elaborate form (jf). Now, as the 





(e) McLennan, Studiesin Ancient History. Patriarchal Theory. See further 
discussion on the same subject in Spencer’s Principles of Sociology, 1, chaps. 
Ili—vili,; Fortnightly Review, May and June, 1877; and in Mr. Morgan’s 
** Ancient Society,’ Part IL. Mr. C. Staniland Wake, ‘ The development 
of marriage and kinship,’’ chapters ii, viii, ix, x. Mr. Edward Westermarck, 
“The History of Human Marvinge,”’? chapters iv. v., Maxime Kovalevsky, 
““Tableu des Origines et dei; Evolution de la Familie et de Ja Propriete,” 
Lecons i—v, 

(f) Ind. Erbrecht, pp. 72—76. He appears not to have been acquainted with 
Mr. MeLennan’s work on Primitive Marriage, and bases his theory on the 
cruder speculations of Sir J. Lubbock, as to the early prevalence of what the 
Jatter terms ‘‘Communal Marriage.” Lubbock, Origin of Civilisation, chap. iii, 
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tenure of property always moulds itself to the family rela- 
tions of the persons by whom it is held, the result would be 
that property would first be held by the entire tribe; next 
by those who claimed relationship to a common mother ; 
and next by a family, tracing either from several males, or 
froma single male. According to this theory, the Patriar- 
chal Family would always be evolved from a wider Joint 
Family, instead of the reverse. 


§ 209. It seems to me that the fallacy of these specula- 
tions consists in assuming that a cause, which 1s sufficient 
to produce a particular result, is the cause which has invari- 
ably produced that result. It is certain that polyandry, 
and the female group-system of property, has a tendency to 
change into monandry, and individual property. We have 
seen the process going on among the Kandyan chiefs of 
Ceylon, and the Todas evince the same tendency (g). I 
have been told that fidelity to a single husband is becoming 
common among the Nair woman of the better class (h). 
And it is certain that the Malabar tarwids would long since 
have broken up into families, each headed by a male, if our 
Courts had allowed them to do so. It is equally certain 
that the Patriarchal Family is capable of expanding, and 
has a tendency to expand into the wider Joint Family, for 
we see instances of it every day. Kvery Hindu who starts 
with nothing, and makes a self-acquired fortune, is a pure 
and irresponsible patriarch. But we know that in a couple 
of generations his offspring have ramified into a Joint 
Family, exactly, to use Mr. McLennan’s simile, like a banian 
tree which has started with a single shoot. It may possibly 
be that the Village Communities and undivided families of 
Southern India have originated among polyandrous tribes, 





(g) McLennan, 195; Breeks, Primitive Tribes,9. Mr Lewis Hf. Morgan gives 
numerous instances of the same transition among the American Indian tribes. 

(k) Mv. Wigram in his work on Malabar Law and Custom, Introduction iii. 
saya, ‘* Bat polyandry may now be said to be dead, and although the issue of a 
Nair marriage are atill children of their mother rather than of their father, 
marrivge may be defined ns x contract based on mutual conseut and dissoluble 
nt will, It has been well said that nowhere is the marriage tie, albeit informal, 
more rigidly observed or respected than it is in Malabar; nowhere is it more 
jetlously guarded, or its neglect more savagely avenged,” 


Paras, 208-210.)} EVOLUTION OF COMMUNAL RIGHTS. 


for we have evidence of the recent existence of polyandry 
among the Dravidian races (§ 59). But it is difficult to at- 
tribute to the same cause the existence of similar organiza- 
tions among the Aryan races of Northern India. We know 
that the village and family system in these races must be 


of enormous antiquity, because we find an exactly similar . 


system existing among the kindred races which branched 
off from them before history commenced. It is impossible 
to say that the ancestors of the common race were not poly- 
androus, but it is almost certain that their descendants 
neither are nor have been so during any period known to 
tradition (§ 60). It is difficult therefore to imagine that 
polyandry could have been the necessary antecedent of a 
system of property, which is able to flourish in every part 
of the world under exactly opposite conditions. 


§ 210. The following suggestions seem to me capable of 
accounting for all the known facts, and are equally applica- 
ble to any families, however formed. 


I assume that an original tribe, finding themselves in any 
tract of country, would consider that tract to be the property 
of the tribe; that is to say, they would consider that the 
tribe, as a body, had a right to the enjoyment of the whole 
of the tract, in the sense of excluding any similar body from 
a similar enjoyment (7). It would never occur to them that 
any individual member of the tribe had a right to exclude 
any other member permanently from any part of it; they 
would hunt over it and graze over it in common. When 
they came to cultivate the land, each would cultivate the 
portion he required. The produce would go to support 
himself and his family, but the land would be the common 
property of all. So long as the ratio between population 
and land was such as to enable any one to occupy as much 
as he liked, and when the land was exhausted, to throw it 
up and exhaust another patch, the community would have 





(t) This is the sort of right which the Red Indians are always asserting 
against the Americans. 
3] 
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no motive for restraining him in so doing. His rights would 
appear to be unlimited, merely because no one had an 
interest in limiting them. The same cause would produce 
the continual break-up of families. They might cling 
together for mutual protection ; but as soou as each fraction 
grew strong enough to protect itself, it would wander apart 
to seek fresh pasturage for its flocks, or virgin soil for its 
crops (k). This is the condition of the hill tribes of India 
at present. But it would be different when population 
began to press upon subsistence, either from the increase 
of the original tribe, or from the closing in of adjoining 
tribes. Then the unlimited use of the land by one would 
be a limitation of its use by another. An individual or a 
family might be sufficiently strong to enforce an exclusive 
possession, but every one could not encroach upon every 
oneelse. The community would assert its right to put each 
of its members upon an allowance. That allowance would 
be apportioned on principles of equality, giving to each 
family according to its wants. The mode of apportionment 
might be, either by throwing all the produce into a common 
stock, and then re-distributing it, as in a communal Zemin- 
dari village; or by allotting separate portions of land to 
each family, with reference to the number of its members, 
as in a patiidari village. In the latter case equality would 
probably be from time to time restored by an exchange and 
re-distribution of shares, as in the Russian Mir, and the 
Pathan communities. In time this periodical dislocation of 
society would cease: it would tend to die out when the 
members began to improve their own shares. In the Punjab 
it is found that community has died out in spots whose 
cultivation depends entirely upon wells (1). Gradually the 
shares would come to be looked upon as private property. 
The idea of community would be limited to a joint interest 
in the village waste, and a joint responsibility for the claims 
of Government. This is the bhaiacharry village. If Govern- 
ment chose to settle with each individual instead of with the 


(k) See the separation of Abraham and Lot, in Genesis, xiij. 
(1) Punjab Customs, 128 


Paras. 210-212,] RESTRIOTIONS ON ALIENATION. 943 


village, the members would be exactly in the same position 
as the Mirasidars of Southern India. 


§ 211. During the whole of this time the family system Progress of the 
might be going through a series of analogous changes. family. 
The same causes which led to the compression or disruption 
of the tribe would lead to the compression or disruption of 
the family. The same feeling of common ownership which 
caused the tribe to look upon the whole district as their 
joint property, would cause the family to look upon their 
allotment in the same way. ‘The same sense of individual 
property which led to the break-up of the village into shares, 
would lead to the break-up of the family by partition. But 
as the motives for union are stronger in a family than in a 
village, the union of the family would be more durable than 
that of the village. And this, in fact, we find to be the case. 


§ 212. The ancient Hindu writers give us little inform- ery Hindu 
ation as to the earlier stages of the law of property. So Writers. 
far as property consisted in land, they found a system in 
force which had probably existed long before their ancestors 
entered the country, and they make little mention of it, 
unless upon points as to which they witnessed, or were 
attempting innovations. No allusion to the village copar- 
cenary is found in any passage that I have met. Manu 
refers to the common pasturage, and to the mode of settling Limitation of 
boundary disputes between villages, but seems to speak of ‘milly rights. 
a state of things when property was alroady held in seve- 
ralty (m). But we do find scattered texts which evidence 
the continuance of the village system, by showing that the 
rights of a family in their property were limited by the 
rights of others outside the family. or instance, as long 
asthe land held by a family was only portioned out by 
the community for their use, it is evident that they could not 
dispose of it to a stranger without the consent of the general 
body. This is probably the real import of two anonymous 
texts cited in the Mitakshara: “‘ Land passes by six form- 


(m) Mann, viii, § 287—265. Jolly, Lect. 88, . 
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alities ; by consent of townsmen, of kinsmen, of neighbours 
and of heirs, and by gift of gold and water.” ‘In regard 
to the immoveable estate, sale is not allowed; it may be 
mortgaged by consent of parties interested” (n). This 
would also explain the text of Vrihaspati, cited Mitakshara, 
1., 1, § 30. ‘Separated kinsmen, as those who are unsep- 
arated, are equal in respect of immoveables, for one has not 
power over the whole, to make a gift, sale or mortgage.” 
It is evident that partition would put an end to further 
rights within the family, but would not affect the rights 
which the divided members, in common with the rest of the 
village sharers, might possess as ultimate reversioners. 
Consequently they would retain the right to forbid acts by 
which that reversion might be affected. And this is the 
law in the Punjab to the present day (0). Perhaps the 
text of Ucanas, who states that land was “ indivisible among 
kinsmen even to the thousandth degree” (p), may be re- 
ferred to the same cause. 


Right of pre- § 213. A further extension of the rights of co-sharers 

ia ‘ ‘ place, when each sub-division was saleable, but the 
members of the community had a right of pre-emption, so as 
to keep the land within their own body. This right exists, 
and is recognized at present by statute, in the Punjab (q). 
The existence of an exactly similar mght among the Tamil 
inhabitants of Northern Ceylon is recorded in the Thesa- 
waleme (r). 


§ 214. With the exception of these scattcred and doubt- 
ful hints, the Sanskrit writers take up the history of the 


(n) Mitakshara, i. 1, § 31, 82; sce to Vivada Chintamani, p. 809. It will 
be observed that here, as in other cases, Vijnaneswara gives the texts an expla- 
nation which makes them harmonize with the law aa known to him. But it, is 
more probable that they were once literal statements of a law which in his 
time had ceased to exist. See Mayr, 24, 30. 

(0) Punjab Customs, 73. (p) Mitakshara, i, 4, § 26. See Mayr, 81. 

(q) Punjab Customs, 186; Act XII of 1878, § 2. 

(r) Thesawaleme, vii. § 1, 2. The right of pre-emption is there said to 
extend to the vendor’s “‘heirs or partners, and to such of bis neighbours whose 
grounds are adjacent to his land, and who might have the eame in mortgage, 
should they have been mortgaged.” 
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family at a period when it had become an independent unit, 
unrestrained by any rights external to itself. As regards 
the rights of the members, inter se, their statements are 
very meagre. The status of the undivided family was, 
apparently, too familiar to every one to require discussion. 
They only notice those new conditions which were destined 
to bring about the dissolution of the family itself. These 
were Self-Acquisition, Partition and Alienation. 


§ 215. Ser-acquirED PROPERTY in the earliest state of 
Indian society did not exist (s). So where the family was 
of the purely Patriarchal type, the whole of the property 
was owned by the father, and all acquisitions made by the 
members of the family were made for him, and fell into the 
common stock (t). When the Joint Family arose, self- 
acquisition became possible, but was gradual in its rise. 
While the family lived together in a single house, supported 
by the produce of the common land, there could be no room 
for separate acquisition. The labour of all went to the 
common stock, and if one possessed any special aptitude for 
making clothes or implements of husbandry, his skill was 
exercised for the common benefit, and was rewarded by an 
interchange of similar good offices, or by the improvement 
of the family property, and the increased comfort of the 
family home. But as civilization advanced, and commerce 
arose, new modes of industry were discovered, which had no 
application tothe joint property. As the family had only a 
elaim upon its members for their assistance in the cultivation 
of the land, and the ordinary labours of the household, they 
eould not compel the exertion of any special form of skill, 
unless it was to meet with a special reward. It was re- 
cognized that a member, who chose to abandon his claims 
upon the family property, might do so, and thenceforward 
pursue his own special occupation for his own exclusive 
profit (vu). Butit might be for the advantage ofall to keep 





(s) See Mayr, 28 (t) Manu, viii. § 416; ante, § 206, 
(u) Manu, ix. § 207; Yajnavalkya, ii. $116; Mayr, 29, 48. 
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the specially gifted member in the community by allowing 
him to retain for himself the fruits of his special industry. 
On the other hand, an injury would be done to the family, 
if, while livinget its expense, he did not contribute his fair 
share of labour to its support, or if he used any appreciable 
portion of the family property for the purpose of producing 
that which he afterwards claimed as exclusively his own. 
The doctrine of self-acquired property sprung from a desire 
to reconcile these conflicting interests. 


§ 216. The earliest forms of self-acquisition appoar to 
have been the gains of science and valour, peculiar to the 
Brahman and the Kshatriya. Wealth acquired with a wife, 
gifts from relations or friends, and ancestral property, lost 
to the family, and recovered by the independent exertions 
of a single member, were also included in the list; and 
Manu laid down the general rule, “ What a brother has 
acquired by labour or skill, without using the patrimony, he 
shall not give up without his assent, for it was gained by 
his own exertion” (v). But we can see that self-acquisi- 
tions were at first not favoured, and that Manu’s formula 
was rather strained against the acquirer than for him. 
Katyayana and Vrihaspati refuse to recognize the gains of 
science as self-acquisition, when they were earned by means 
of instruction imparted at the expense of the family (w) ; and 
Vyasa similarly limits the gains of valour, if they were 
obtained with supplies from the common estate, such as a 
vehicle, a weapon, or the like, only allowing the acquirer to 
retain a double share (x). It would also seem doubtful 
whether the acquirer was originally entitled to the exclusive 
possession of the whole of his acquisitions. Vasishtha says, 
‘If any of the brothers has gained something by his own 
efforts, he receives a double share.” This text is supposed 
by Dr. Mayr to mark a stage at which the only benefit 
obtained by the acquirer was a right to retain, on partition, 





(v) Manu, ix. § 206—209; Gautama, xxviii. § 27, 28; Narada, xiii. § 6, 10, 
11; Vyasa, 8 Dig. 3388. ; 
(w) 3 Dig. 388, 840. (w) 8 Dig. 71; V. May, iv. 7, § 12, 
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an extra portion of the fruits of his special industry (y). If 
that be the correct explanation, the text of Vyasa just 
quoted shows a further step in advance. He restricts the 
rights of the acquirer, only in cases where assistance, how- 
ever slight, has been obtained from the family funds; as 
where a warrior has won spoil in battle, by using the family 
sword or chariot. In later times all trace of such a restric- 
tion had passed away. The text of Vasishtha had lost its 
original meaning, and was explained as extending Manu’s 
rule, not as restricting it; and as establishing that a mem- 
ber of a family, who made use of the patrimony to obtain 
special gains, was entitled to a double portion as his 
reward (z). This is evidently opposed both to the spirit 
and the letter of the ancient law. It has, however, come 
to be the present rule in Bengal, as we shall see hereafter 
§ (264). 


§ 217. It does not appear that an acquirer had from the Right over self- 
first an absolute property in his acquisition, to the extent of a aca 
disposing of it in any way he thought fit. Originally the 
benefit which he derived from a special acquisition seems to 
have come to him in the form of a special share at the time 
of partition (a). While the family remained undivided, he 
would be entitled to the exclusive use of his separate gains. 

If he died undivided, they would probably fall into the 
common stock (b). Probably he was only allowed to alienate, 
where such alienation was the proper mode of enjoying 
the use of the property. This would account for the dis- 
tinction which is drawn between self-acquired movables and 
immovables. The right to alienate the former is universally 
admitted by the commentators, but the Mitakshara cites 
with approval a text, which states that, “Though immova- 





(y) Vasishthn, xvii. § 51; Mayr, 29, 30; Dr. Burnell’s translation of Vara- 
drajah (p, 81) renders it, ‘If any of them hove self-acquired property, let him 
take two shares.’? The text seems to be similarly interpreted by Jimuta 
Vahann. Daya Bhaga, ii. § 41. See post, 265. 

(s) Mitakshara, i. 4, § 29; Daya Bhaga, vi. 1, § 24~29. 

reals xvii. § 1; Yajnavalkya, ii. 118—120, and texts referred to at 
note (v). 

(b) This is at present the case with the Nambudri Brahmans of the West 
Oouat (11 Mad. 162), as to whom, see ante, § 42. 
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bles or bipeds have been acquired by a man himself, a gift 
or sale of them should not be made without convening all 
the sons” (c). According to the existing Malabar law, a 
member of a tarwid may make separate acquisitions, and 
dispose of them as he pleases during his life; but anything 
that remains undisposed of at his death becomes part of 
the family property (d). According to the Thesawaleme a 
member of an undivided family appears to have more power 
of disposal over self-acquired than he has over ancestral 
property, but not an absolute power (e). 


Originally un- § 218. Partition of family property, so far as that pro- 
moe perty consisted of land, could not arise until the land pos- 
sessed by each family had come to be considered the abso- 
lute property of the family, free from all claims upon it by 
the community. Nor would there be any very strong rea- 
son for partition, as long as the bulk of the property con- 


sisted of land. It would furnish a better means of sub- 
sistence to the members when it remained in a mass, than 


when it was broken up into fragments. The influence of 
the head of the family, and the strong spirit of union which 
is characteristic of HKastern races, would tend to preserve 
the family coparcenary, long after the looser village bond 
had been dissolved. In Malabar and Canara, at the present 
day, no right of partition exists. In some cases, where the 
family has become very numerous, and owns property in 
different districts, the different branches have split into dis- 
tinct tarwads, and become permanently separated in estate. 
But this can only be done by common consent. No one 





(c) Mitakshara, i. 1,927. This text is ascribed by Mr. Colebrooke to Vyasa. 
In the Vivada Chintamani, p. 309, it is attributed to Prakusha, while Jagan- 
natha quotes it as from Yajnavalkya, 2 Dig. 110. How far this 1s still the law 
in Southern ludia appears unsettled. See post, § 318. The Viramitrodaya 
treats the consent of the sons to the alienation of self-acquired and immovable 
property, like that of separated members to the alienation of separated im- 
movable property as being desirable for purposes of evidence, but not necessary 
asa matter of law. Viramit, p. 87, § 22. 

(d) Kallati v. Palat, 2 Mad. H.C. 162; Vira Rayen v. Valia Rants, 8 Mad. 
14] ; Ryrappen Numbiar v. Kelu Kurup, 4Mad.1650 By the Alya Santana law 
of South Canara such acquisitions pass to the personal representatives of the 
acquirer, Antamma v. Kaveri, 7 Mad. 575. 

(e) Thesnwaleme, ij. § 1. 
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member, nor even all but one, can enforce a division upon 
any who object (f). The text of Ucanas, already quoted (9), 
which forbids the division of land among kinsmen, seems to 
evidence a time when the Hindu joint family was as indivi- 
sible as the Malabar tarwdd (h). 


§ 219. Partition would begin to be desired, when self- 
acquisitions became common and secure. Aman who found 
that he was earning wealth more rapidly than the other 
members of his family, would naturally desire to get rid of 
their claims upon his industry, and to transmit his fortune 
entire to his own descendants. This is one of the com- 
monest motives which brings about divisions at present 
But the family feeling against partition is so strong (7), 
since what one gains all the others lose, that it is probable 
the usage would have had a painful struggle for existence, 
if it had not been supported by the strongest external influ- 
ence, viz., that of the Brahmans. This support it certainly 
had. As long as a family remained joint, all its religious 
ceremonies were perfurmed by the head. But as soon asit 
broke up, a multiplication of ceremonies took place, in exact 
ratio to the number of fractions into which it was resolved. 
Hence a proportionate increase of employment and emoln- 
ment forthe Brahmans. ‘The Sanskrit writers are perfectly 
frank in advocating partition on this very ground. Manu 
says (k). ‘‘ Hither let them live together, or if they desire 
religious rites, let them live apart ; since religious duties are 
multiplied in separate houses, their separation is therefore 
legal,”—to which Kulluka adds, in a gloss, “ and even laud- 
able!” And so Gautama says (1), “ If a division takes place, 
more spiritual merit is acquired.” 





(f) Munda Chetty v. Timmaju, 1 Mad. H.C. 880; Timmappa v. Mahalingn, 
4 Mad. H.C. 28. The same rule applies in the case of the Nambudri Brah- 
peer ve tas are governed by Hindu law of a primitive character, 11 Mad. 162 ; 
ante, § 42. 

(g) Ante, § 212. (h) See Mayr, 81,48. 

(4) I have been assured that even in Bengal, where the family tie ts 80 loose, 
No one can enforcea division except at the cost of all natucal love and harmony. 
In Madras I have invariably found that a family feud was either the cause, or 
the consequence, of a suit. for partition. 

(k) ix. § 111, (lL) xxviii. § 4. 
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§ 220. It was, however, by very slow steps that the right 
to a partition reached its present form. At first it is pos- 
sible that a member who insisted on leaving the family for 
his own purposes, went out with only a nominal share, or 
such an amount as the other members were willing to part 
with (m). This is the more probable, since, so long as the 
family retained its Patriarchal form, the son could certainly 
not have compelled his father to give him a share at all, or 
any larger portion than he chose. The doctrine that pro- 
perty was by birth—in the sense that each son was the 
equal of his father—had then no existence. Theson was a 
mere appendage to his father, and had no rights of pro- 
perty as opposed to him (n). The family was then in the 
same condition as a Malabar tarwid is now. There the 
property is vested in the head of the family, not merely as 
agent or principal partner, but almost as an absolute ruler. 
The right of the other members is only a right to be 
maintained in the family house, so long as that house is 
capable of holding them. The scale of expenditure to be 
adopted, and its distribution among the different members, 
is a matter wholly within the discretion of the karnaven. 
No junior member can claim an account, or call for an 
appropriation to himself of any special share of the income. 
Partition, as we have already seen, can never be demand- 
ed (0). It is quite certain that in the earlier period of 
Hindu law, no son could compel his father to come to a 
partition with him. Manu speaks only of a division after 
the death of the father, and says expressly that the brothers 
have no power over the property while the parents live. 
Kulluka Bhatta adds in a gloss, “ unless the father chooses 

(m) Ante, § 216, note (vu). See Peddayya v. Ramalingam, 11 Mad. 406. 

(n) Manu, viii. § 416; ante, § 206. 

(0) Kunigaratu v. Arrangaden, 2 Mad. H.C. 12; Subbu Hegadi v. Tongu, 
4 Mad. H.C. 196; ante, § 218, note (f); Varanakot v. Varanakot, 2 Mad. 828. 
As to separate Maintenance, see Peru Nayar v. Ayyappan, ib. 282. Narayans 
v. Govinda, 7 Mad. 352. As to power of removing the Karnaven for imprudent 
management, see Ponambilath Kunhamod v. Ponambilath Kuttiath, 8 Mad. 169. 
As to cases where u tarwAd is split up into several taverais, or sub-divisions, 
see Chalayil Kandotha v. Chathu, 4Mad. 169; Mammali v. Pakki, 7 Mad. 428. 


As to one member having separate property, as affecting his right to mainten. 
apice, see Thaya v. Shungunnt, 6 Mad. 71. 
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to distribute it” (p). This was no doubt added because 
the actual or mythical Manu did himself divide his property 
among his sons, or was alleged by the Veda to have done 
so, and the fact is put forward by the sages as an authority 
for such a division (q). The consent of the father is also 
stated by Baudhayana, Gautama, and Devala to be indis- 
pensable to a partition of ancestral property (r), and 
Sancha and Lichita even make his consent necessary where 
the sons desire to have a partition of their own self- 
acquired property (s). Subsequently a partition was allow- 
ed even without the father’s wish, if he was old, disturbed 
in intellect, or diseased ; that is, if he was no longer fit to 
exercise his paternal authority (¢). A final step was taken 
when it was acknowledged that father and son had equal 
ownership in ancestral property ; that is to say, when the 
Patriarchal Family had changed into the Joint Family (wu). 
It then became the rule that the sons could require a 
division of the ancestral property, but not of the acquired 
property (v). The joint family then ceased to be a corpora- 
tion with perpetual succession, and became a mere partner- 
ship, terminable at will. 


§ 221. The above sequence of rights is perfectly intelli- 
gible. Itis more difficult to account for the early limita- 
tions upon partition with reference to the mother. There 
seems to be no doubt that originally the right of brothers 
to divide the family estate was deferred till after the death, 
not only of the father, but of the mother (w). Gautama, 
Narada and Vrihaspati allow of partition during the 


(p) Manu, ix. § 104; see also Vasishtha, xvii. § 28—29. A text of Manu (ix. 
§ 209) is, however, cited in the Mitakshara, (i. 6, § 11) as evidencing the right 
of sons to compel a partition of the ancestral property held by their father. 
The translation given by Sir W. Jones (brethren for sons) is incorrect, see 2 
W. & B. xxiv. Ist ed. The text itself refers, not to partition, but to self- 
acquisition. lt contemplates the continuance of the coparcenary, not its dis- 
er and points out what property falls into the common stock, and what 

oes not. 

(q) Apastamba, xiv. § 11; Baudhayana, ii. 2, § 1. 

(r) Baudhayana, ii. 2, § 4; Gautama, xxviii. 2; Devala, 2 Dig. 522. 

(s) 2 Dig. 526, 533. (t) Sankha, or Harita, cited Mitakshara, i. 2, § 7. 

(u) See ante, § 207 ; post, § 229. (v) Vyasa, 3 Dig. 85; Vishnu, xvii. § 1, 2. 

(wv) Manu, ix. § 104; Sancha & Lichita, 2 Dig. 5388; Yajnavalkya, ii. § 117; 
Mitakehara i. 8, § 1—8; Daya Bhaga, iii. § 1. 
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mother’s life, but make it an essential that she should have 
become incapable of child bearing, or that cohabitation on 
the part of the father should have ceased (x). The latter 
limitation, which is also the later, may be explained as 
intended to protect the interests of after-born children (y). 
It would operate as forbidding partition until after possi- 
bility of further issue was extinct. But why extend the pro- 
hibition to the death of the mother when the father was 
already dead? It might be suggested that this prohibition 
was necessary at a time when a widow was authorized to 
raise up issue by a relation. But it seems to me that it 
may evidence a time when the widow had a life estate in 
her husband’s property, even though he left issue. It has 
often been said that the ground on which a widow’s right 
of inheritance is rested, v1z., that she is the surviving half 
of her husband, would be a reason for her inheriting before 
her sons, instead of after them (z). Now according to the 
Thesawaleme this is actually the rule. Where the father 
dies leaving children, the mother takes all the property 
and gives the daughters their dowry, but the sons may not, 
demand anything as long as she lives (a). An indication 
of such a state of things having once existed may perhaps 
be found in the text of Sancha and Lichita (b), which, after 
forbidding partition without the father’s consent, goes 
on to say, ‘Sons who have parents living are not inde- 
pendent, nor even after the death of their father while their 
mother lives.” And similarly Narada makes the depend- 
ence of sons, however old, last during the hfe of both 
parents ; and, in default of the father, places the authority 
of the mother before that of her first-born (c). 


(c) Gautama, xxviii. § 2; Narada, siti. § 3; 8 Dig. 

(y) Daya Bhaga, i i. § 45. The Sarusvati Vilasa, p. ry § 6) treats it as intro- 
duced in the father’s interest, so as to secure him against a compulsory parti- 
tion, so long as he might wish to marry again. 

(z) Bee 3 Dig 79. (a) Thesawaleme, i. § 9. (b) 2 Dig 583, 

(c) Narada, iii. § 88,40: ‘* He is of age and independent in case his parents 
be dead. During their lifetime be is dependent, even though he be grown old. 
Of the two parents the futher has the greater authority, since the seed is worth 
more than the field ; in default of the father, the mother; in her defeult, the 
first-born. These are never subject to any control from "dependent persons 
they are fully entitled to give orders, und make gifts or sales.’ 
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§ 222. When we come to the commentators who wrote at Restrictions 


a time when all these restrictions had passed away, we find 
that the above passages had lost all meaning forthem. But 
no Hindu lawyer admits that any sacred text can conflict 
with existing law. As usual, they attempt to reconcile the 
irreconcilable, either by forced explanations, or by simple 
collocation of contradictory passages, without any effort to 
explain their bearing upon each other. The Mitakshara, in 
dealing with the time of partition, quotes several of the texts 
just cited, as establishing that partition, during the father’s 
lifetime, can only be made in three cases, v2z., first, when 
he himself desires it; or secondly, even against his will, 
when both parents are incapable of producing issue; or 
thirdly, when the father is addicted to vice, or afflicted with 
mental or bodily disease (d). And so he quotes, without 
any objection or explanation, the passage which directs 
partition to take place after the death of both parents (e). 
But in treating of the rights of father and son to ancestral 
property, he explains these texts as referring only to the 
self-acquired property of the father, and concludes that 
“while the mother is capable of bearing more sons, and the 
father retains his worldly affections, and does not desire 
partition, a distribution of the grandfather’s estate does 
nevertheless take place by the will of the son” (f). 


§ 223. The Smriti Chandrika explains the passage of 
Manu, ix. § 104, which defers partition till after the death of 
both parents, as meaning that the property of each parent 
can only be divided after his or her decease (g). But the 
result of an involved disquisition as to the right of sons to 


exact partition during the father’s life, appears to be, that 


as long as the father is competent to beget children, and 
to manage the family affairs, the sons have not such inde- 


(d) Mitakshara, i. 2, §7. The Viramitrodaya only recognises the lst and 
8rd cases, (p 4¥, § 4). 

{e) Mitakshara, i. 8, § 1, 2. ; 

(f ) Mitakshara, i. 6, § 5,7, 8,11. To the same effect is the Mayukha, iv. 


(9) Smriti Chandrika, i, § 12—17. 
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pendent power as entitles them to compel him to proceed 
to a division (h). 


It will be seen hereafter (7), that, until quite lately, the 
point was still open to discussion in Southern India. 


§ 224. The writers of the Bengal school had to perform 
an exactly opposite feat of interpretation to that accom- 
plished by those of the Benares school. The latter con- 
sidered the sons to be joint owners with their father, and 
had to explain away the texts which restricted or delayed 
their right to a partition. The former considered that the 
father was the exclusive owner, and had to explain away the 
other texts which authorised a partition. The mode in 
which they attaiped this result will be found in the first 
chapter of the Daya Bhaga. Jimuta Vahana takes up all 
the texts which assert that sons cannot compel a partition 
during the father’s lifetime, as supporting his view that 
property in the sons arises not by birth, but by the death 
of the father. Consequently, even in the case of ancestral 
property, there can be no partition during the father’s life, 
without his consent. Upon his death, whether actual or 
civil, the property of the sons arises for the first time, and 
with it their right to a division (k). 


§ 225. The condition that the mother should be past 
child-bearing, 1s taken by the writers of this school to be a 
limitation upon the father’s power to make a partition, where 
the property 1s ancestral, on the ground, that if the ancestral 
estate were divided while the mother was still productive, 
the after-born children would be deprived of subsistence (1). 
They also interpret literally the prohibition against partition 
even after the father’s death, while the mother is still 
alive, and repudiate the explanation that this prohibition 





(h) Smriti Chandrika, i. § 19—23, 28—38. (s) Post, § 480. 
oF i poeee i. § 11-31, 38—-44, 50; ii. § 8. Ragbunandana, i. 5—14; it. 
pig : by Tie a Tha tw be the rale in ‘he Poujab. See Punjndb Customary 


dy Daya Bhags, i. 646; D. K.S. vi. £1. 
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relates to the separate property of the mother (m). Later 
commentators, however, do not allow that the rule is still 
in force, or get out of it, by the usual Bengal ‘formula, that 
it is morally wrong but legally valid. In practice neither 
the mother’s death nor consent is now required (n). 


§ 226. The result of this long history is, that the right 
to a partition at any time, between co-sharers, is now 
admitted universally. But the writers of the Bengal school 
do not allow that sons are co-sharers with their father. 
Elsewhere all members of a Joint Family are considered 
to be co-sharers, whether they are related to each other 
lineally or collaterally. 


§ 227. THe Ricut or ALIENATION of course proceeds pari 
passu with the development of property from its communal 
to its individual form. As each new phase of property arose, 
there was a transitional period before it absolutely escaped 
from the fetters which had ceased to be properly binding 
upon it. We have already seen reason to believe, that there 
was a time when the shares of separated kinsmen in land 
were not absolutely at their own disposal. But all such re- 
strictions had passed away before the time of Narada (uv). 
So it would appear that at first sons were not at liberty to 
dispose of their own self-acquired property, and it is still an 
unsettled point whether, under Mitakshara law, a father has 
absolute control over self-acquired land (p). Conversely, a 
relic of the supreme power of the father, as head of the 
family, may, perhaps, be found in his asserted right to dis- 
pose of ancestral movables at pleasure (q). Possibly the 
absolute obligation of the sons to pay his debts may be 
traceable to the same source (r). 


§ 228. As regards joint property, it necessarily followed, 
from the very essence of the idea, that no one owner could 


wy Oe woe iii. eae D. K.8. vii. § 1. See F. MacN. 37, 57; 1 W. 


(n) 8 Dig. 78; 1 W. MaoN. 50. (0) Ante, § 212; Narada, ziii. § 43. 
(p) Ante, § 206; post, 5233, (q) Post, § 931. (r) Post. § 278. 


255 


Results. 


Development of 
right to alienate. 


Joint property. 


256 


KARLY LAW OF PROPERTY. (Chap. VII, 


dispose of that which belonged to others along with him- 
self, unless with their consent, or under circumstances of 
necessity, from which their assent might be implied (a). 
But a most important difference of opinion arose, as to who 
were joint owners in property, and as to the power of dis- 
posal each joint owner had over his own share. 


The former point arose with reference to the position of a 
father in regard to his sons. Where the Joint Family was 
an enlargement of the Patriarchal Family, the power of the 
head would necessarily be different, according as he was 
looked upon as the father of his children, or merely as the 
manager of a partnership (/). The texts which had their 
origin in the former stage of the family, would necessarily 
ascribe to him wider powers than those which originated in 
its later stage. For instance, when Narada says, ‘‘ women, 
sons, slaves, and attendants are dependent; but the head 
of a family is subject to no control in disposing of his here- 
ditary property” (u) ;—he is evidently quoting a text which 
had once been true of the father as a domestic despot, but 
which had long since ceased to be true of him as the head 
of a Joint Family. At each stage of the transition, the 
onginal writers, who spoke merely with reference to the 
facts which were under their own eyes, would speak clearly 
and unhesitatingly. When the era of commentators arrived, 
who had to weave a consistent theory out of conflicting 
texts, all of which they were bound to consider as equally 
holy and equally true, controversy would begin. Those 
who wished to diminish the father’s authority would quote 
the later texts. Those who wished to enlarge his authority 
would quote the earlier texte. This is exactly what took 
place. 


§ 229. The author of the Mitakshara enters into an elabo- 
rate disquisition, as to whether property in the son arises 
for the first time by partition, or the death of the previous 





(s) Vyaes, | Dig. 455; 2 Dig. 180. Po Ante, § 


h. SR. 
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owner, or exists previously by birth (v). He quotes two 
anonymous texts, ‘‘The father is master of the gems, pearls, 
coral, and of all other (movable property), but neither the 
father nor the grandfather is of the whole immovable 
estate ;”’ and this other passage, ‘‘ By favour of the father, 
clothes and ornaments are used, but immovable property 
may not be consumed even with the father’s indulgence” (uw). 
He sums up his views in § 27, 28, as follows :— Therefore 
it is a settled point that property in the paternal or ancestral 
estate is by birth, although the father have independent 
power in the disposal of effects other than immovables for 
indispensable acts of duty, and for purposes prescribed by 
texts of law, as gifts through affection, support of the family, 
relief from distress, and so forth; but he is subject to the 
control of his sons and the rest in regard to the immovable 
estate, whether acquired by himself or inherited from his 
father or other predecessor ; since it is ordained, ‘though 
immovables or bipeds have been acquired by a man himself, 
a gift or sale of them should not be made without con- 
vening all the sons. They who are born, and they who are 
yet unbegotten, and they who are still in the womb, require 
the means of support. No gift or sale should therefore be 
made.’’”’ An exception to it follows: ‘ Even a single indi- 
vidual may conclude a donation, mortgage, or sale of im- 
movable property during a season of distress, for the sake 
of the family, and especially for pious purposes.” 


230. The opinion of Vijnanesvara that sons had by 
birth an equal ownership with the father in respect of an- 
cestral immovable property, 1s followed by all writers except 
those of the Bengal school, and is now quite beyond dis- 
pute (7). But upon the other points, 17z., as to the extent 


(v) Mitakshara, i. 1, §17-—-27. Viramit., ch. i. 

(w) Mitakebara, i. 1, § 3t. The former of tHese texts ie cited by Jimuta Vuh- 
ana, ii. § 23, as from Yajnavalkya, bat cannot be found in the existing text. It 
is also Opposed to Yajnavalkya, ii. § 121, quoted, post, § 232. 

(2) Bmriti Chandrika. viii, § 17—20; Madhaviya, §°15, 16; Varadrajuh, 
pp. 4—6; V. May., iv. 1, § 3,4; Vivadsa Chintamani, 309. As to whether land 
purchased with aucestral movable property possesses incidents of ancestral ii- 
movable, see § 251. 
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of the father’s power over ancestral movables, and the 
limitation upon his power over self-acquired land, there is 
no such harmony, and his own views appear to have been 
in a state of flux upon the subject. 


§ 231. As regards movables, it is evident that the head 
of the family, whether in his capacity as father or as mana- 
ger, must necessarily have a very large control over them. 
Money and articles produced to be sold or bartered, he must 
have the power to dispose of, in the ordinary management 
of the property. Clothes, jewels, and the like he would 
apportion to and reclaim from the various members of the 
family at his discretion. Household utensils, and imple- 
ments of trade or husbandry, he would buy, exchange and 
dispose of as the occasion arose. Now, in early times, 
movable property would be limited to such articles. Even 
at the present day, not one Hindu family in a thousand 
possesses any other species of chattel property. The very 
instance adduced by the text—gems, pearls and corals— 
points to things over which the father would necessarily 
have a special control. And the Mayukha says of this very 
text, “it means the father’s independence only in the 
wearing and other use of ear-rings, rings, &c., but not. so far 
as gift or other alienation. Neither is it with a view to the 
cessation of the cause of his ownership in the production of 
a son. This very meaning is made manifest also by the 
text noticing only gems and such things as are not injured 
by use” (y). 


§ 232. In another portion of the Mitakshara (z) he quotes 
without comment a text of Yajnavalkya (ii. § 121). “The 
ownership of father and son is the same in land which was 
acquired by the grandfather, or in a corrody (or settled 
income), or in chattels which belonged to him.” This evi- 
dently contradicts the idea that the father had any abso- 


lute power of disposal over ancestral movables. Further, 
Net a ee ee ee 


(y) V. May., iv. 1, § 5. (t) Mitakwhara, i. 5, § 3. 
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although in ch. 1. 1, § 24, he lays down the general prin- 
ciple, that ‘the father has power, under the same text, to 
give away such effects, though acquired by his father ;” 
in § 27, already quoted, he seems to limit this power to the 
right of disposing of movables for such necessary or suitable 
purposes as would come within the ordinary powers of the 
head of a household. It is evidently one thing to bestow 
a rupee on a beggar, and another to give away the balance 
at the bank. Lastly, it is important to observe, that none 
of the later writers in Southern India, who follow the 
Mitakshara, make any such distinction. They quote the 
above text of Yajnavalkya, and a similar one from Vrihas- 
pati, which place ancestral movables and immovables on 
exactly the same footing as regards the son’s right by 
birth (a). 
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§ 233. As regards the second point, viz., the restriction Over self-ac- 


upon a father’s power to dispose of his own self-acquired 
land, Vijnanesvara is equally at variance with himself. He 
asserts the restriction in the most unqualified terms in the 
passage already quoted. He demies it in equally unquali- 
fied terms in later passage (4). ‘‘ The grandson has a right 
of prohibition, if his unseparated father is making a dona- 
tion, or a sale of effects inherited from the grandfather ; but 
he has no right of interference, if the effects were acquired 
by the father. On the contrary, he must acquiesce, because 
he is dependent. Consequently the difference is this: 
although he have a right by birth in his father’s and in 
his grandfather’s property, still, since he is dependent on 
his father in regard to the paternal estate, and since the 
father has a predominant interest, as it was acquired by 
himself, the son must acquiesce in the father’s disposal of 
his own acquired property ; but since both have indiscri- 





(a) Smriti Chandrika, viii. § 17—20; Madhaviya, § 15, 16; Varadrajah, § 
4—6. Exactly a similar conflict of opinion to that which is found in the Mitak- 
shara as regards the father’s power uf disposal over movable property appears 
in the Viramitroduya, at p. 6, § U9; p. 74, §.17, and p. 16, §80. See the modery 
decisions on this puint, pest, § 310. 

(b) Mitakehara, 1,5, §9, 10, 11. 
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minately a right in the grandfather’s estate, the son has a 
power of interdiction.” And in the next paragraph he 
quotes Manu, ix. § 209, as showing that the father was not 
compelled to share self-acquired wealth with his sons. The 
Smriti Chandrika is explicit on the point that as regards 
all self-acquired property, without any exception, the 
father has independent power, to the extent of giving it 
away at his pleasure, or enjoying it himself, and he cites 
texts of Katyayana and Vrihaspati, which state this to be 
the rule, as plainly as can be (c). On the other hand, the 
Vivada Chintamani, which always maintains the rights of 
the family in their strictest form, cites with approval the 
same text as that which is relied on by the Mitakshara, as 
restraining the dealings of the father with self-acquired 
land (d). But in an earlier chapter the author states the 
unqualified rule, ‘“ Self-acquired property can be given by 
its owner at his pleasure” (p. 76), and at p. 229 he repeats 
the same rule expressly as to a father. 


§ 234. It is probable that the text which is relied on 
both by the Mitakshara and the Vivada Chintamani, was 
one of a class of texts which forbid the alienation by a man 
of his entire property, so as to leave his family destitute (e). 
To our ideas such a prohibition would seem to be unneces- 
sary. But in India, where generosity to Brahmans was 
inculcated as the first of virtues, and a life of asceticism 
and mendicancy was pointed out as the fitting termination 
of a virtuous career (/f), a direction that a man should be 
just before he was generous, might not have been uncalled 
for. Whether the direction, so far as it regards self-acquired 
Jand, is anything more than a moral precept, is a point 
which cannot be treated as absolutely settled even now (g). 
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(c) Smriti Chandrika, viii. § 22—28. Mr. Colebrooke refers to both the 
Smriti Chandrika and the Madhaviya as laying down exuctly the opposite doc- 
trine (2 Stra. H. L. 439, 441). 1 suppose the passages he refers tu are in por- 
tions which have not yet been translated. I have been unable tw find them. 

(d) Vivada Chintamani, p. 309. 


(e) See Narada, iv. § 4, 5; Vrihuspati, 2 Dig. 08; Duksha, 2 Dig. 110; 


_ Viramit.., p. 89. 


(f) Manu, vi. (9) See the modern decisions, post, § 818 
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§ 235. When we come to Jimuta Vahana, we find that by The Daya 


a little dexterous juggling he arrives at exactly the opposite 
conclusion from that of the Mitakshara, out of precisely the 
same premises. He, too, discusses the origin of a son’s right 
in property, with the same elaborate subtlety as Vijnanes- 
vara, and announces as the result of the texts, “That sons 
have not a right of ownership in the wealth of the living 
parents, but in the estate of both when deceased” (h). The 
process he adopts is as follows. He relies on the texts of 
Manu and Devala which prohibit partition in the father’s 
lifetime, without his consent, as showing that the father was 
the absolute owner of the property (i). He then grapples 
with the text—‘‘ The father is master of the gems, pearls 
and corals, and of all other (movable property), but neither 
the father nor the grandfather is so of the whole immovable 
estate.’ From this he argues, 1. That since the grand- 
father is mentioned, the text must relate to his effects, v2z., 
to ancestral property ; 2. That with regard to such pro- 
perty, “the father has authority to make a gift or other 
similar disposition of all effects other than land, &c., but 
not of immovables, a corrody, and chattels, (7.e., slaves) ;” 
3. That even as to land “the prohibition is not against a 
donation or other transfer of a small part not incompatible 
with the support of the family. For the insertion of the 
word ‘whole’ would be unmeaning (if the gift of even a 
small part were forbidden).”’ The other texts which forbid 
a transfer by one of several jot owners, or even the sale 
by a father of his own self-acquisitions without the consent 
of ‘his sons, he dismisses with the simple remark, that they 
only show a moral offence: ‘“ Therefore, since it 1s denied 
that a gift or sale should be made, the precept is infringed 
by making one. But the gift or transfer is not null, for a 
fact cannot be altered by « hundred texts” (k). 


§ 236. Of course this argument is opposed to the first 





(hk) Daya Bhoga, i. § 30; D.K.S. vi. § 18. Raghunandana, i. 5—14 ; if. 26, 
(¢) Daya Boaga, i. § 12—34. 
(k) Daya Bhuga, ii. § 22—80; D. K. S. vi. § 1820. 
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principles both of historical and legal reasoning. Manu 
and Devala forbid compulsory partition at the will of the 
sons, in order to prevent the family corporation being 
broken up. The whole object of the prohibition would be 
frustrated if the father was at liberty to dispose of its pro- 
perty, in whole or in part, at his own pleasure. Not asug- 
gestion is to be found in any writer earlier than Jimuta 
Vahana himself, that he possessed such a right, or anything 
approaching to it (J). Every authority which speaks of 
alienation, directly negatives the existence of such a right. 
It might with equal logic be argued, that the karnaven of a 
Malabar tarwad at the present day is absolute owner of its 
property, because none of the jumior members can demand 
a share. The indissoluble character of the property would 
furnish as complete an answer to the former claim as it 
does to the latter. As to the suggestion that what is for- 
bidden may still be valid, Mr. W. MacNaghten points out, 
that there is a distinction between an improper but legal 
mode of dealing with a man’s self-acquisition, which is 
wholly his own, and an improper and illegal manner of 
dealing with ancestral land which is only shared by him 
with his sons. He was of opinion that, as to the former, 
the father could dispose of it as he liked, while as to the 
latter he could only dispose of his own share (m). But the 
badness of the reasoning arose from the fact that Jimuta 
Vahana considered it necessary to reconcile the usage which 
had sprung up in Bengal, with the letter of texts which 
applied to a state of things that had ceased to exist. He 
was the apologist of a revolution which must have béen 


.completed long before he wrote. But from his writings 


that revolution derived the stability due to a supposed ac- 
cordance with tradition. If no law-books of a later tone 
than the Mitakshara had been in existence when our Courts 





(Lt) The only exception is the text of Narada, cited ante, § 228, which, even 
iH it _ to be taken literally, plainly refers to a time anterior to that of the Joint 
amily. 
(m) 1 W. MacN. Pref., vi. 2—15. Bee per Kast, 0. J., 2M. Dig 200—206 ; 
per Peacock, C.J.. Mangala v. Dinanuth, 4B. L. RB. (0. C.J.) 78; 8.C. 12, 
Buth. (A. 0.3.) 35. As tothe modern decisions, see post, § 346. 
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were established, there can be little doubt that the con- 
scientious logic of English judges would have refused to 
recognize that the revolution had ever taken place. 


§ 237. There are probably no materials in existence 
which would enable us to trace the causes of that change 
in popular feeling, and family law, which is marked by the 
difference between the Mitakshara and the Daya Bhaga. 
Much was of course due to the natural progress of society. 
A race so full of commercial activity as the Hindus who 
were settled along the lower course of the Ganges, would 
find their growth cramped by the Procrustean bed of ancient 
tradition. As soon as land came to be looked on as an 
object of mortgage and sale, the restraints upon alienation 
imposed by the early law would be found insufferable. But 
I imagine that the Brahmanical influence helped most 
strongly in the same direction. Sir H.S. Maine, while dis- 
cussing a similar transition in Celtic law, says, ““ When this 
writer affirms that, under certain circumstances, a trmbes- 
man may grant or contract away tribal land, his ecclesi- 
astical leaning constantly suggests a doubt as to his legal 
doctrine. Does he mean to lay down that the land may be 
parted with generally, or only that it may be alienated in 
favour of the Church? This difficulty of construction has 
an interest of its own. Iam myself persuaded that the 
influence of the Christian Church on law has been very 
generally sought for ina wrong quarter, and that historians 
of law have too much overlooked its share in diffusing the 
conceptions of free contract, individual property, and testa- 
mentary succession, through the regions beyond the Roman 
Empire, which were peopled by communities held together 
by the primitive tie of consanguinity. It is generally 
agreed among scholars that churchmen introduced these 
races to wills and bequests. The Brehon tracts suggest to 
me at least that, along with the sacredness of bequests, 
they insisted upon the sacredness of contracts; and it 1s 
well known that, in the Germanic countries, their ecclesi- 
astical societies were among the earliest and largest 
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grantees of public or ‘folk’ land. The Will, the Contract, 
and the Separate Ownership, were in fact indispensable to 
the church as the donee of pious gifts” (n). 


§ 238. It seems to me that every word of this passage 18 
applicable to the effect caused by Brahmanical influence 
upon Hindulaw. The moral law, as promulgated by Manu, 
might be described as a law of gifts to Brahmans. Every 
step of a man’s life, from his birth to his death, required 
gifts to Brahmans. Every sin which he committed might 
be expiated by gifts to Brahmans. The huge endowments 
for religious purposes which are found in every part of India 
show that these precepts were not a dead letter. Every 
day’s experience of present Indian life shows the practical 
belief in the efficacy of such gifts. Naturally, every rule of 
law which threw an impediment in their way would be 
swept aside as far as possible. And, when we remember 
that the Brahman was the King’s minister in his Cabinet, 
the King’s judge in his Court, it is obvious that it was a 
mere question of the means that would be adopted to secure 
the end. Even the earlier writers had led the way, by 
mingling pious gifts with the necessary purposes which 
would justify an alienation of family property (0). It wasa 
further step to emancipate the holder of the estate from all 
control whatever. This was effected in Bengal by the doc- 
trine that a father was absolute owner of the property ; and 
by its further extension, that every collateral member held 
his share as tenant in common, and not as joint tenant. 
The favour shown to women, who are always the pets of the 
priesthood, by allowing them to inherit and to enforce par- 
tition in an undivided family, seems to me an additional 
stage in the same direction. The validity attributed to 
death-bed gifts for religious objects, which gradually ripen- 
ed into a complete system of devise (p), completed the 
downfall of the common law of property in India. 


ee 
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(n) Paine; Early instil ur a ; : ss 
(0) Katyayana, 2 Dig. 96; Mitakshara, i. 1, § 28; Daya Bhaga, xi. 1, § 68. 
(p) Bee post, § 368. , ’ ya ga, »§ 
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§ 289. There can be no doubt that Brahmanism was Powerful in 


rampant among the law writers of Bengal. I think it can 
be shown that it was this influence which completely 
remodelled the law of inheritance in that Province, by 
applying tests of religious efficacy which were of absolutely 
modern introduction (g). We can easily see why this in- 
fluence was more powerful in Bengal than in Southern and 
Western India, where the Brahmans had never been so 
numerous; and than it was in the Punjab, where Brah- 
manism seems from the first to have been a failure (r). 
But it is difficult to see why a similar system should never 
have been developed in Benares, which is the very hot-bed 
of Brahmanism. Much may, perhaps, have been due to the 
personal character and influence of Jimuta Vahana. It has 
been supposed that the Daya Bhaga was written under the 
influence of one of the Hindu sovereigns of Bengal, and 
perhaps even received his name, much as the great work of 
Tribonian came to bear the name of Justinian (s). It would 
be unphilosophical to suppose that he originated the changes 
we have referred to. But if he had had the acuteness to 
see that these changes actually had taken place, the wisdom 
to adopt them, and the courage to avow that adoption, it is 
obvious that a work written under such inspiration would 
take precisely the form of the Daya Bhaga. It would be 
based upon the new system as a fact, while its arguments 
would be directed to show that the new system was the old 
one. Its authority would necessarily be accepted as absolute 
throughout the kingdom, and it would become a fresh start- 
ing point for all subsequent treatises on law. On the other 
hand, the Benares jurists, in consequence of the very strength 
of their Brahmanism, would continue slavishly to reproduce 
their old law books, without caring, or daring, to consider 
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(q) See post, § 468, et seq. (r) See 2 Muir, S. T. 482; ante, § 8. 

(#) See Golebrooke's Introduction to the Daya Bhaga. Dr. Jolly, however, 
states that the fabulous character of the supposed monareh is now established, 
Lect. 22 He anggesta that the difference between the doctrines of the Daya 
Bhaga and the Mitakshara may arise from the fact that Jimuta Vahana followed 
the views of commentators earlier than Vijnaneswara Ibid. 23. 1t seama to 
me difficult to account, for the uniformly progresuive charaeter of his doctrines 
by any aach supposition. 
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how far they had ceased to correspond with facts; just as 
we find comparatively modern works discussing elaborately 
the twelve sorts of sons, long after any but two had ceased to 
be recognized. Conversely, of course, the treatises them- 
selves, both in Bengal and Benares, would alter the current 
of usage, by affecting the opinion of Pandits and Judges 
upon any concrete case that was presented for their decision. 
If any writer of equal authority with Jimuta Vahana had 
arisen in Southern India, had represented plainly the usages 
which he found in force, and painted up the picture with a 
plausible colouring of texts, we should probably find the 
Mitakshara as obsolete in Madras as it is in Bengal. 


§ 240. When Jimuta Vahana had established to his own 
satisfaction that a father was the absolute owner of property, 
and that the sons had no right in it till his death, it would 
seem to follow, as a necessary consequence, that if the 
father chose to make a partition, he might distribute his 
estate among his sons exactly as he liked. But this con- 
clusion he declined to draw. Nothing can show the artifi- 
cial character of his reasoning more strongly than this fact. 
In the very chapter in which he lays down that the abso- 
lute ownership of the father enables him to deal with his 
ancestral property as he likes, he also lays down that if he 
chooses to distribute it, he must do so upon general princi- 
ples of equality, and cannot, even for himself, reserve more 
than a double share (¢). He affirms for one purpose the 
very ownership by birth which he denies for another. The 
reason probably was, that unequal distributions of a man’s 
property during his life had not become common, and that 
there was no particular motive for encouraging them. ‘The 
result, however, possibly was to preserve the family union 
in many cases in which it would otherwise have been 
broken up. 


§ 241. The second point upon which Jimuta Vahana 








(t) Daya yeaa ii. § 15—20, 47, 56—82. Ree the whole subject discussed, 
post, § 449, 45 
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differed from the earlier writers, was as to the nature of 
the interest which each person who was admitted to be a 
co-sharer, had in the joint property. The point will have 
to be fully discussed hereafter (wu). It is enough to say 
here that the Mitakshara, and those who follow its authority, 
consider that no coparcener has such an ascertained share, 
prior to partition, as admits of being dealt with by himself, 
apart from his fellow sharers (v). They look upon every 
co-sharer as having a proprietary right in the whole estate, 
subject to a similar right on the part of all the others. 
Jimuta Vahana, on the other hand, denies the existence of 
such a general right, and says that their property consists 
in unascertained portions of the aggregate (w). Hence he 
argues that the text of Vyasa which prohibits sale, gift or 
mortgage by one of several coparceners, cannot be taken 
literally, for each has a property consisting in the power 
of disposal at pleasure (7). 


§ 242. Another feature of Bengal law which must have 
helped much to break up the family union, was the favour 
with which it regarded the rights of women. According to 
the Benares school, a widow could never inherit unless her 
husband had been a sole or a separated owner (y). This 
resulted from the nature of his interest in the property. So 
long as he was undivided, he had not a share but a right to 
obtain a share by partition. If he died without exercising 
this right, his interest merged, and went to enlarge the 
possible shares of the survivors. But according to the Daya 
Bhaga, a widow inherits to an issueless husband whether 
he dies divided or undivided. ‘This would have been a 
logical result of holding that each coparcener during his 
lifetime held a definite though unascertained share. But 
though Jimuta Vahana relies upon this as an answer to 
his opponents, he grounds the right itself upon the texts of 


(uw) See post, § 348. (v) See Vyasa, 1 Dig. 455. 
(w) Daya Bhaga, xi. J, 

(2) Daya Bhaga, ii. et ® Dig. 99-105, 189; D. K.S. xi. 

(y) Mitaksbara ii. 1, § 30. 
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early sages. It is probable that in this respect he may 
have been really reviving the old law (z). Certainly he 
was so in allowing the mother a right to obtain a share. 
But the result is, that in Bengal property falls far more 
frequently under female control than it does in other parts 
of India, and we may be certain, with proportionate advan- 
tage to the Brahmans. 


§ 243. 1 have now traced the changes which the law of 
property underwent in India, up to the time when its 
administration fell into English hands. I have not touched 
upon the subject of wills. The fruitful germ of a system 
of bequest can be seen in very early writers, but all the 
evidences of its growth are to be found in the records of the 
British Courts. 


The succeeding chapters will be devoted to a fuller 
examination of this law, as it has been developed and 
applied by our tribunals. 





(2) Daya Bhagu, xi. 1, § 1—26; see ante, § 221. 


CHAPTER VIII. 


THE JOINT FAMILY. 


§ 244. In discussing the Joint Family or coparcenary 
which forms the subject of this chapter, we shall have to 
consider—first, who are its members; secondly, what is 
coparcenary property ; thirdly, self-acquisition, and the 
burthen of proof when it is set up; fowrthly, the mode in 
which the joint property is enjoyed. The historical dis- 
cussion contained in the previous chapter has shown that 
originally every Hindu family, and all its property, was not 
only joint but indivisible. This state of things ceased when 
partition broke up the family, and when property came to 
be held in severalty, either as being the share of a divided 
member, or as being the separate acquisition of one who 
was still living in a state of union. But the presumption 
still continues, that the members of a Hindu family are 
living in a state of union, unless the contrary is established. 
“The strength of the presumption necessarily varies in 
every case. The presumption of union is stronger in the 
case of brothers than in the case of cousins, and the farther 
you go from the founder of the family, the presumption 
becomes weaker and weaker” (a). Even where separation, 
either of person or estate, is established, it can never be 
more than temporary. The man who has severed his union 
with his brothers, if he has children, becomes the head of a 
new joint family, composed of himself and his children, and 
their issue. And so property, which was the self-acquisition 
of the first owner, as soon as it descends to his heirs, becomes 





(a) Moro Visvanuth v. Ganesh, 10 Bom H. C, 444, 468; 2 Stra. H. L. 847, 
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their joint property, with all the incidents of that con- 
dition (0). 


§ 245. It is evident that there can be no limit to tho 
number of persons of whom a Hindu joint family consists, 
or to the remoteness of their descent from the common 
ancestor, and consequently to the distance of their relation- 
ship from each other. But the Hindu coparcenary, properly 
so called, constitutes a much narrower body. When we 
speak of a Hindu joint family as constituting a coparcenary, 
we refer not to the entire number of persons who can trace 
from a common ancestor, and amongst whom no partition 
has ever taken place ; we include only those persons who, by 
virtue of relationship, have the right to enjoy and hold the 
joint property, to restrain the acts of each other in respect 
of it, to burthen it with their debts, and at their pleasure to 
enforce its partition. Outside this body there is a fringe of 
persons who possess inferior rights such as that of mainte- 
nance, or who may, under certain contingencies, hope to 
enter into the coparcenary. In defining the coparcenary, 
therefore, it will be necessary somewhat to anticipate mat- 
ters which have to be more fully treated of hereafter. 


§ 246. The Hindu lawyers always treat partition and 
inheritance as part of the same subject (c). The reason of 
this is that the normal state of the property with which they 


have to deal is to be joint property, and that they can only 


explain the amount of interest which each member has in 
the property, by pointing out what share he would be entitled 
to in the event of a partition. 


There is no such thing as succession, properly so called, 
in an undivided Hindu family (d). ‘The whole body of such 
(b) Ram Narain Singh v. Pertum Singh, 11 B. L. R. 397; 8. C. 20 Suth. 189. 
(c) The works of Jimuta Vahana und Madhaviya are known by names (Daya 
Bhaga and Daya-vibhaga) which mean simply partitiou of heritage. See 
Bhimul Doss v. Choonee Lali, 2 Cal. 879, where the vight of a nephew to share 
in the property with his uncles was argued as if he was claiming to succeed 
to the praperty before his uncles. 
(d) Coparcenary and survivorship are incidents of Hindu Jaw, which are 
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a family, consisting of males and females, constitutes a sort 
of corporation, some of the members of which are copar- 
ceners, that is, persons who on partition would be entitled to 
demand a share, while others are only entitled to mainte- 
nance. In Malabar and Canara, where partition is not 
allowed, the idea of heirship would never present itself 
to the mind of any member of the family. Each person is 
simply entitled to reside and be maintained in the family 
house, and to enjoy that amount of affluence and considera- 
tion which arises from his belonging to a family possessed 
of greater or less wealth (§ 220). As he dies out his claims 
cease, and as others are born their claims arise. But the 
claims of each spring from the mere fact of their entrance 
into the family, not from their taking the place of any par- 
ticular individual. Deaths may enlarge the beneficial in- 
terest of the survivors, by diminishing the number who have 
a claim upon the common fund, just as births may diminish 
their interests by increasing the number of claimants. But 
although the fact that A. is the child of B. introduces him 
into the family, it does not give him any definite share of 
the property, for B. himself has none. Nor upon the death 
of B. does he succeed to anything, for B. has left nothing 
behind to succeed to. Now in the rest of India the position 
of an undivided family is exactly the same, except that within 
certain limits each male member has, and in Bengal some 
females have, a right to claim a partition, if they like. But 
until they elect to do so, the property continues to devolve 
upon the members of the family for the time being by sur- 
vivorship and not by succession. The position of any par- 
ticular person as son, grandson, or the lke, or as one of 
many sons or grandsons, will be very important when the 
time for partition arrives, because it will determine the share 
to which he is then entitled. But until that time arrives he 
can never say, I am entitled to such a definite portion of 
the property ; because next year the proportion he would 


repealed by the Succession Act, except as to rights previously rested, in the 
euse of Native Christinns. Zeldis v. Saldanha, 10 Mud. 69. 
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have a right to claim on a division might be much smaller, 
and the year after much larger, as births or death super- 
vene. For instance, suppose a family to consist only of A. 


A. 


B C. D 
Coe | 
K. F. X, a. 


H. I, 
and his sons B. and C., on a partition each would take one- 
third. But if D. was born while the family remained joint, 
each would take one-fourth. Supposing the family still to 
remain undivided, on the death of A., the possible shares of 
the three sons would be enlarged to one-third; and if B. 
were subsequently to die without issue, they would again be 
enlarged to one-half. As C. and D. married, their sons E., 
F. and G. would enter into the family and acquire an interest 
in the property. But that interest again would be a shifting 
interest, depending on the state of the family. If C. were 
to die, leaving only two sons E. and F., and they claimed a 
partition, each would take one-half of one-half. But if X. 
had previously been born, each would only take one-third 
of one-half. If they put off their claim for a division till D., 
G., H. and I. had all died, they would each take one-third 
of the whole. It is common to say that in an undivided 
family each member transmits to his issue his own share in 
the joint property, and that such issue takes per capita 
inter se, but per stirpes as regards the issue of other mem- 
bers. But it must always be remembered that this is only 
a statement of what would be their rights on a partition. 
Until a partition their rights consist merely in a common 
enjoyment of the cummon property, to which is further 
added, in Provinces governed by Mitakshara, the right of 
male issue to forbid alienations, made by their direct an- 
cestors (e). These observations, however, require modifica- 


ed 











ne te 








(e) See re subject discussed, Appovier v. Rama Subbaiyan, 11 an 1.4.75; 
a C. 8 Suth. (P.C.) 1; Sadabart Praaad v. Foolbash Koer, 3 B. L. R. (CF. B.) 
> $.C.14 Suth, 3 340; Ran Navagny Pertum Singh, 20 Suth, 189; 8. Cy Tt 
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tion in Bengal. There, “admitting the family to have been 
joint, and the sons joint in estate, the right of any one of 
the co-sharers would not, under the Hindu law, pass over, 
upon his death, to the other co-sharers. It would be part 
of the estate of the deceased co-sharer, and would devolve 
upon his legatees or natural heirs’ (f). The share of an 
undivided brother will pass to his widow, daughter and 
daughter’s son, and may thus vest in a family completely 
different from his own (§ 486). 


§ 247. Now it is at this point that we see one of the most 
important distinctions between the coparcenary and the 
general body of the undivided family. Suppose the pro- 
perty to have all descended from one ancestor, who is still 
alive, with five generations of descendants. It by no means 
follows that on a partition every one of these five genera- 
tions will be entitled to a share. And if the common 
ancestor dies, so that the property descends a step, it by no 
means follows that it will go by survivorship to all these 
generations. It may go to the representatives of one or 
more branches, or even to the widow of the survivor of 
several branches, to the total exclusion of the representa- 
tives of other branches. The question in each case will be, 
who are the persons who have taken an interest in the pro- 
perty by birth (g). The answer will be, that they are 
the persons who offer the funeral cake to the owner of the 
property. That is to say, the three generations next to the 
owner 1n unbroken male descent (hk). Therefore, if a man 
has living, sons, grandsons, and great-grandsons, all of 
these constitute a single coparcenary with himself. Every 


B. L. R. 897; Rajnarain v. Heeralal. Cal. 142; Bhimul Doss v. Choonee Lall, 
2 Cal. 879: Debi Purahad v. Thakur Dial, 1 All. 105; Raol Gorain v. Teza 
Gorain, 4 B.L.R Appx. 90. 
) Per Turner, L. 5 . Soorjeemoney Dossee v. Denobundo, 6 M. 1. A. 558; 
8.0.4 Suth. (P. &.1 114. This seema also to have been the view of A pararka. 
Partition, he suys, does not create a new right; it has but the effect to render 
visible the right of each of the former joint owners to his share of the estate. 
Jolly Lect. 87, 114, n. e ; 
(g) This principle will not apply in Bengal, where sons take no interest by 
birth in their father’s property. See ante, § 235. 
(h) Maun, ix. § 186; Viramit., p. 72, § 16, post, § 460. 
35 
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one of these descendants is entitled to offer the funeral cake 
to him, and therefore every one of them obtains by birth 
an interest in his property. But the son of one of the great- 
grandsons would not offer the cake to him, and therefore 
is out of the coparcenary, so long as the common ancestor 
is alive. But while fresh links are continually being added 
to the chain of descendants by birth, so earlier links are 
being constantly removed from the upper end of the chain 
by death. So long as the principle of survivorship con- 
tinues to operate, the right to the property will devolve 
from those who are higher in the line to those who are 
lower down. As each fresh member takes a share, his de- 
scendants to the third generation below him take an interest 
in that share by birth. So the coparcenary may go on 
widening and extending, until its members may include 
persons who are removed by indefinite distances from the 
common ancestor. But this is always subject to the condi- 
tion that no person who claims to take a share is more than 
three steps removed from a direct ascendant who has taken 
a share. Whenever a break of more than three degrees 
occurs between any holder of property and the person who 
claims to take next after that holder, the line ceases in that 
direction, and the survivorship is confined to those colla- 
terals and descendants who are within the limit of three 
degrees. This was laid down in two cases in Bombay and 


Madras. 


§ 248. In the former case the claim to partition was 
resisted, on the ground that the plaintiff was beyond the 
fourth degree from the acquirer of the property in dispute, 
the defendant being within that degree. It was argued 
that the analogy of the law of inheritance prevented a lineal 
descendant, beyond the great-grandson, from claiming par- 
tition at the hands of those who are legally in possession, 
as descendants from the original sole owner of the family 
property or any part of it (2). West, J., said, ‘‘The Hindu 





(1) Moro Vishvanath v. Genesh, 10 Bom. H. C. 444, 449. 
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law does not contemplate a partition as absolutely necessary 
at any stage of the descent from a common ancestor; yet 
the result of the construction pressed on us would be to 
force the great-grandson in every case to divide from his 
coparceners, unless he desired his own offspring to be left 
destitute. Where two great-grandsons lived together as a 
united family, the son of each would, according to the 
Mitakshara law, acquire by birth a co-ownership with his 
father in the ancestral estate ; yet if the argument is sound, 
this co-ownership would pass altogether from the son of A.or 
B., as either happened to die before the other. If a copar- 
cener should die, leaving no nearer descendant than a great- 
great-grandson, then the latter would no doubt be excluded 
at once from inheritance and from partition by any nearer 
heirs of the deceased, as, for instance, brothers and their 
sons; but where there has not been such an interval as to 
cause a break in the course of lineal succession, neither has 
there been an extinguishment of the right to a partition of 
the property in which the deceased was a co-sharer in actual 
possession and enjoyment (k). Each descendant in succes- 
sion becomes co-owner with his father of the latter’s share, 
and there is never such a gap in the series as to prevent the 
next from fully representing the preceding one in the suc- 
cession.” The same principles were illustrated in detail by 
Mr. Justice Nanabhat Haridas. He said (l), “Take, for 
instance, the following case. A., the original owner of the 
property in dispute, dies, leaving a son B. and a grandson 
C., both members of an undivided family. B. dies, leaving 
C. and D., son and grandson respectively ; and C. dies, 
leaving a son D. and two grandsons by him, E. and F. No 
partition of the family property has taken place, and D., E., 
and F. are living in a state of union. Can E. and F. compel 


CO > 





= 
K. F. 


(k) See per Jagannatha, 8 Dig. 4464650, (1) 10 Bom, H. C. 468. 
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D. to make over to them their share of the ancestral pro- 
perty ? According to the law prevailing on this side of India 
they can, sons being equally interested with their father in 
ancestral property (m). In the same way, suppose B. and C. 
die, leaving A. and D. members of an undivided family, 
and then A. dies, whereupon the whole of this property 


-O— > 


i D. 
acai? 
| 
G. 
devolves upon D., who thereafter has two sons, E. and F. 
They, or either of them, can likewise sue their father D. for 
partition of the said property, it being ancestral. Now 
suppose B. and C. die, leaving A., D., and D.!, members of 
an undivided family, after which A. dies, whereupon the 
whole of his property devolves upon D. and D.! jointly, and 
that D. thereafter has two sons, KE. and F., leaving whom 
D. dies. A suit against D.! for partition of the joint ances- 
tral property of the family would be perfectly open to E. 
and F., or even to G. and F., if E. died before the suit. It 
would be a suit against D.! by a deceased brother’s sons, or 
son and grandson (7). But E. and F., are both fifth, and 
G. sixth in descent from the original owner of the property, 
whereas D. and D.! are only fourth. Suppose, however, 
that A. dies after D. leaving a great-grandson, D.' and the 
two sons of D., E.and F. In this case E. and F. could not 
sue D.! for partition of property descending from A., because 
it is inherited by D.! alone, since K. and F., being sons of a 
great-grandson, are excluded by D.!, A.’s surviving great- 
grandson, the right of representation extending no fur- 
ther (0). The rule, then, which I deduce from the autho- 





(m) 1 Stra. H. L. 177; 2ibid.316; Mitakshara, i. 1, § 27,1. 6, § 3, 5, 8, ll; 
V. met iv. 6, § 18. 

(n) V. May., iv. 4, § 21. 

(0) Sce Jagannatha’s Comment, on text, ccelxx. ; 8 Dig. 888; 1 Nort. L. C, 
202; Stra, Man. § 828; 2 Stra. H. L. 827. 


Paras. 248 & 249.] MEMBERS OF THE COPARCENARY. 


rities on this subject is, not that a partition cannot be 
demanded by one more than four degrees removed from 
the acquirer or original owner of the property sought to be 
divided, but that it cannot be demanded by one more than 
four degrees removed from the last owner, however remote 
he may be from the original owner thereof.” 


§ 249. This principle was also affirmed by the Madras 


High Court, and its application put to a more violent test. g 


The question was as to the right of succession to an impar- 
tible Zemindary. The original owner and common ancestor 
of the claimant was A. The Zemindary had descended 
throughout in the line of H., and was last held by N., who 


A. 

- —> 

B. H. 

| | 

C. J. 

| | 

D. K. 
. L. 

| | 
G., plainiif. N.=defendant, 


widow, 

died without issue, leaving a widow, the defendant. The 
plaintiff was G., who was admittedly the nearest male of 
kin to N. The family was undivided. It was conceded 
that according to the law of the Mitakshara, an undivided 
coparcener would take before the widow. But it was con- 
tended on her behalf, ‘‘ that only those of the unseparated 
kinsmen were coheirs, who by birth had acquired a pro- 
prietary interest in the estate in common with the deceased ; 
his coparceners, who, on a division in his life-time, would 
have been sharers of the estate, and that such a coparcener- 
ship can exist only between kindred who are near sapindas 
(i.e., not beyond the fourth degree), and consequently, that 
the respondent (plaintiff) was not a coheir of the deceased.”’ 
The Court assented to the first branch of the argument, 
but denied the second. They held that the Zemindary, 
though impartible, was still coparcenary property, and that 


277 


applied to im- 
partible Zemine 
ary. 


| 


278 


Definition of 
coparceners, 


Obstructed and 
unobstructed 
property. 


tHE JOINT FAMILY. (Chap. Vit, 


the members of the undivided family acquired the same right 
to it by birth, as they would have done to any other pro- 
perty, .subject only to the limitation of the enjoyment to 
one. Then as to who were coparceners, they said: “It 
appears to us equally certain that the limit of the coheirs 
must be held to include undivided collateral relations, who 
are descendants in the male line of one who was a copar- 
cener with an ancestor of the last possessor. For, in the 
undivided coparcenary interest which vested in such copar- 
cener, his near sapindas were coheirs, and when on his 
death, the interest vested in his sons, or son, or other near 
Sapinda in the male line, the near sapindas of such descend- 
ants or descendant became in like manner coheirs with 
them or him, and so on, the coheirship became extended 
through the new sapindas down to the last descendant. 
Obviously, therefore, as long as the status of non-division 
continues, the members of the family who have, in this 
way, succeeded to a coparcenary interest, are coheirs with 
their kindred who possess the other undivided interests of 
the entire estate, and one of such kindred and his near 
sapindas in the male line cannot be the only coheirs, until 
by the death of all the others without descendants in the 
male line to the third degree, he has, or he and they have, 
by survivorship acquired the entire right to the heritage, 
as effectually as if the estate had passed upon an actual 
partition with the coheirs.” The Court, therefore, held 
that the plaintiff, as undivided coparcener, would succeed 
before the widow (p). In this case it will be observed the 
plaintiff was sixth in descent from the common ancestor, 
the defendant’s husband being equally distant. 


§ 250. The same principle, viz., that property vests in 
certain relations by birth, and not in other relations, gives 
rise to a division of property into two classes, which are 


spoken of by Hindu lawyers as Apratibandha and Saprati- 


(p) Yenumula v. Ramandora, 6 Mad. H. 0.94, 106. See also in Bengal, 
Girwurdharee v. Kulahul, 48. D. 9 (12), where property was divided among 
persons four, five, and six degrees removed from the common ancestor, 
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bandha ; terms which have been translated, not very hap- 
pily, unobstructed and obstructed, or liable to obstruction. 
These terms sre thus explained in the Mitakshara (q), “‘ The 
wealth of the father or of the paternal grandfather becomes 
the property of his sons or of his grandsons, in right of their 
being his sons or his grandsons; and that is an inheritance 
not liable to obstruction. But property devolves on parents 
or uncles, brothers, or the rest, upon the demise of the 
owner, if there be no male issue; and thus the actual exist- 
ence of a son, and the survival of the owner are impedi- 
ments to the succession; and on their ceasing, the property 
devolves on the successor in right of his being uncle or 
brother. This is an inheritance subject to obstruction.” 
The distinction is the same as that which is present to the 
mind of an English lawyer, when he speaks of estates as 
being vested or contingent, or of an heir as being the heir-at- 
law, or the heir presumptive. The unobstructed, or rather 
the unobstructible, estate is that in which the future heir 
has already an interest’ by the mere fact of his existence. 
If he lives long enough he must necessarily succeed to the 
inheritance, unless his rights are defeated by alienation or 
devise; and if he dies, his rights will pass on to his son, 
unless he is himself in the last rank of sapindas, in which 
case his son is out of the line of unobstructed heirs. On 
the other hand, the person who is next in apparent succes- 
sion to an obstructed, or rather an obstructible estate, may 
at any moment find himself cut out by the interposition of 
@ prior heir, as for instance a son, widow or the like. His 
rights will accrue for the first time at the death of the actual 
holder, and will be judged of according to the existing 
state of the family at that time. Any nearer heir who may 
then be in existence will completely exclude him; and if 
he should die before the succession opens, even though he 
would have succeeded, had he survived, his heirs will not 





(q) Mitakshara, i. 1,§8; Viramit., p. 8, V. May., iv.2,§2. See per curiam, 
Nund Cvomar Lall v, Ruzeiooddeen, 10 B, L. R. 191; 8. C. 18 Sath 477; Debi 
Parshad v, Thakur Dial, 1 All. 112. These terms are not used by the writers 
of the Bengal or Mithila School. V.N. Mandlik, 859. Jolly, Lect. 176. 
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take at all, unless they happen themselves to be the next. 
heirs to the deceased. In other words, he cannot transmit 
to others rights which had not arisen in himself (r). 


§ 251. The second question is as to the coparcenary pro- 
perty. The first species of coparcenary property is that 
which is known as ancestral property. The meaning of 
this phrase might be taken to be, property which descended 
upon another from an ancestor, however remote, or of 
whatever sex. Where property so descended upon several 
persons simultaneously, and with equal rights both of 
possession and enjoyment, as for instance upon several 
brothers, sons, grandsons, nephews or the like, it would 
certainly be joint property, by the very hypothesis. But 
this is not what is generally known as ancestral property. 
That term, in its technical sense, is applied to property 
which descends upon one person in such a manner that hia 
issue (8) acquire certain rights in it as against him. For 
instance, if a father under Mitakshara law is attempting 
to dispose of property, we enquire whether it is ancestral 
property. The answer to this question is, that property is 
ancestral property if it has been inherited as unobstructed 
property, that it is not ancestral if it has been inherited as 
obstructed property (§ 250). The reason of this distinction 
is, that in the former case the heir had an actual vested 
interest in the property, before the inheritance fell in, and 
therefore his own issue acquired by birth an interest in 
that interest. Hence, when the property actually devolved 
upon him, he tuok it subject to the interest they had already 
acquired. But in the latter case, he had no interest what- 
ever in the property, before the descent took place; there- 





(r) The High Coart of Bengal has lately stated the rule of the Mitakshara 
law to be ‘‘ that the principle of sateivorshin is limited to two descriptions of 
property, namely (1) what is taken as unobstructed inheritance and propert 
acquired by means of it; and (2) what forms the joint property of re-unite 
coparceners ; and that property obtained in the ordinary course of inheritance 
(e.g., by several danghter’s sons) is not subject to that incident. Jasoda Koer 
v. Sheo Pershad, 17 Sal. 83. 

(s) I may as well state, once for all, that the word ‘‘issue’’ will be used 
tase thie work as embracing son, grandson, and great-grandson. Post, 
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, when that event occurred, he received the praperty 

of all claims upon it by his issue, and @ fortiori, by any 
ather person. Hence all property which a man inherits 
from a direct male ancestor, not exceeding three degrees 
higher than himself, is ancestral property, and is at once 
held by himself in coparcenary with his own issue. But 
where he has inherited from a collateral relation, as for 
instance from a brother, nephew, cousin or uncle, it is not 
ancestral property (¢); consequently his own descendants 
are not coparceners in it with him. They cannot restrain 
him in dealing with it, nor compel him to give them a share 
of it (wu). On the same principle, property which a man 
inherits from a female, or through a female, as for instance 
a daughter’s son, or which he has taken from an ancestor 
more remote than three degrees, or which he has taken as 
heir to a priest or a fellow-student, would not be ancestral 
property (v). And that which is ancestral, and therefore 
coparcenary property, as regards a man’s own issue, 1s not 
so as regards his collaterals. For they have no interest in 
it by birth (w). On the other hand, property is not the 
less ancestral because it was the separate or self-acquired 
property of the ancestor from whom it came (wz). When it 


(t) Itis hard| necessary to remark that I am speaking of inheritance, not of 
survivorship e eularged share which accrues to the remaining brothers on 
the death of an undivided brother is »ncestra) property, and subject to all its 
incidents. Gunagoo Mull v. Bunseedhur, 1 N. W. P. 170. 

(u) Rayadur Nallatambi v. Mukunda, 8 Mad. H.C. 453; Nund Coomar Lall 
v. sar ries 10 B. L. R. 183; § C. 18 Suth. 477; Jawahir v. Guyan, 8 
Agra C.78; Lochun v. Nemdharee, 20 Suth. 170; Pitam v. Ujagar, 1 All. 

Selly, Lect. sa 

(v) 8 Dig. 61; & B. 710, approved per cur. 10 B. L. R. 192 supra. The 
High Court of feiins has held that property which descended toa man from 
his maternal grandfather was ancestral property, which he could not alienate to 
se detriment of bis son. None of the above authorities were referred to. The 

pari wag reveracd by the P.C. on another point (Muthayan Chetti v. San- 
gi, 8 Mad 870 9J. A. 128. Sivagunga v. Lakshmana, 9 Mad. 188, 190). 
hen the case arises again it will be material to remember that pr operty only 
becomes joint property by reason of being ancestral property, where the ances- 
tor from whom it was derived was a paternal ancestor See Mit.,i 1, § 8, 5, 
21, 24, 27, 83; i. 5, § 2,8,5,9—11; Per Mitter, J. Gunga Prosad v. Ajudhia 
Pershad 8 Cal. 181, p. 184; per curiam, Jasodu Koer v. ake Pershad, 17 Cul., 
p. 38; Nanabhai v. Achratbai, 12 Bom., p. 138; Me Pp 
(w) Ajoodhia v. Kashee Gir, 4N. W. P. 81; Gopal ingh v. Bheekunlal, 8. 
1859, 294; Gopal Dutt y. Gopal Lall, Ibid. 1 

(7) Ram Narain v. Pertum Singh, 20 Suth. 139 ‘3 C.11 8. L. BR. $97, 
cuntam, 9 Bom. 450, 
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has once made a descent, its origin is immaterial as regards 
those persons to whom it has descended. It is very material, 
however, as regards those who have not taken it by descent. 
A father with two sons A and B had self-acquired pro- 
perty. A died in his lifetime leaving a widow, and upon 
his death B took the property. A’s widow claimed main- 
tenance out of it as ancestral property. The Court 
admitted that in any question between B and his sons it 
would be ancestral property. But it was not so as regards 
A. During his life the property was absolutely at the 
disposal of the father. As regards A it was neither ances- 
tral nor coparcenary property, and on his death his widow 
had no higher claim over it than her husband. Her rights 
were not enlarged by its change of character when it 
reached the hands of B (y). All savings made out of 
ancestral property, and all purchases or profits made from 
the income or sale of ancestral property, would follow the 
character of the fund from which they proceeded (z). On 
the same principle accretions to a riparian village are 
ancestral property, if the village itself was such (a). 


§ 252. Where ancestral property has been divided 
between several joint owners, there can be no doubt that 
if any of them have issue living at the time of the partition, 


(y) Janki v. Nandram, 1) All. F. B. 194, p 198. 

(z) Shudanund v. Bonomalee, 6 Suth. 256; 8.C.on review; Sub nomine, 
Sudanund v. Soorjo Monee, 8 Suth. 455; 8. C.11 Suth. 436, reversed on another 
point in P.C.; Sub nomine, Soorjomonee v. Suddanund, 12 B. L. R. 804; 8.C. 
20 Suth. 877; 8.C. 8 Mad. Jur. 466; Ghansham v. Govind, 58. D. 202 (240); 
Umrithnath v. Goureenath, 18 M.I A. 642; 8. C. 15 Suth. (P.C.) 10; Wrést- 
nappa v. Ramasawmy, 8 Mad H.C.25 Jugmohundas v. Mungaldas, 10 Bom. 
529. In the case of Gunga Prosad vy. Ajudhia Pershad, the High Court of Bengal 
treated it asa point still unsettled, whether property purchused out of the income 
of uncestral property before the birth of a sun was ancestral property vested in 
the after-born son. Mr. Justice Mfitter was strongly of opinion that it wae not 
It was admitted that it would be otherwise ns to property so purchased after 
his birth, 8 Cal. 13); 8.C.9C. L. R. 417. In Madras it has been held that 
property purchased from the income of xancestral is ancestral property which 
cannot be given to a stranger in derogation of the right of a son who was in 
gremio matris at the time of the gift. The Court refused to follow the dictum 
of Mitter, J., cited above, Ramanna v. Venkata, 11 Mad. 246. As to savings 
from income of impartible Zemindary, or purchases made out of such savings 
Bee post, § 262. Semble, that movable property which has made a descent, and 
ia then converted into land, possesses all the incidents of ancestral immovable 
property. Sham Narain v. Raghoobur, 8 Cal. 508. 

(a) Ramprasad v. Radha Prasad,7 All. 402. 
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the share which falls to him will continue to be ancestral 
property in his hands, as regards his issue, for their rights 
had already attached upon it, and the partition only cuts 
off the claims of the dividing members. The father and 
his issue still remain joint (6). But it is not so clearly 
settled whether the same rule would apply where the par- 
tition had been made before the birth of issue. In a case 
in Calcutta it was held that where a father by various deeds 
of gift had distributed his property among his sons, the 
portion obtained by each was ancestral property as regards 
his issue. It does not appear whether the issue had been 
In existence at the time of the gift. But the son contended 
that it was by the gift his self-acquired property. This the 
Court refused to admit. After a full examination of the 
Hindu authorities, they said, “ We think that according to 
the Mitakshara, landed property acquired by a grandfather 
and distributed by him amongst his sons, does not by such 
gift become the self-acquired property of the sons so as to 
enable them to dispose ‘of it by gift or sale without the con- 
sent, and to the prejudice of, the grandsons. The property 
cannot be said to have been acquired without detriment to 
the father’s (.¢., ancestral) estate, because it was not only 
given out of that estate, but in substitution for the undivid- 
ed share of that estate to which the father appears to 
have been entitled. It cannot therefore be taken to have 
been given simply by the favour of the father, but upon 
consideration of the father surrendering some interest or 
right to share in the grandfather’s estate, which he did by 
the acceptance of this separate parcel. We think that the 
father took it with the incidents to which the undivided 
share for which it was substituted would have been sub- 
ject” (c) This reasoning would appear to apply equally 














(b) Lakshmtbat v. Ganpat Moroba, 5 Bom. H.C. (0. C. J.) 129. Chatterdhog; 
v. Dharamsi, 2 Bom. 488. The same point was very lately decided in Calcutta. 
The report does not state whether the son was born before or after the parti. 
on. but 1 think the latter seems to have been the case. Adurmoni v. Chowdhry, 

al. 1. 

(c) Muddun Gopal v. Ram Buksh, 6 Suth. 71, 78; followed Nanomi Babua- 
sinv. Modun Mohun, 131.4. 5. In Mohabeer Kooer v. Joobha, 16 Suth. 221 ; 8. 
C. 8 B. L. R. 88, a contrary opinion seems to have been expressed by Jackson, J, 
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in favour of issue unborn at the time of the gift. Similarly 
it was held in Madras, that a father did not take his share 
of the estate as self-acquired property, in consequence of 
having received it under the will of his own father. The 
Court said, “‘ It seems to us that there is no reason whatever 
in the contention that its quality was changed by his choos- 
ing to accept it, apparently under the terms of his father’s 
will. Still léss ground would there be for the contention 
that his acquiescence in that mode of receiving it would vest 
in himself a larger interest than he would have taken by 
descent” (d). In Bombay it has been recently decided, 
after a review of all the cases, that where a grandfather 
bequeathes his self-acquired property to a son, who has at 
the time male issue, in terms showing an intention that the 
devisee should take an absolute estate, the property so 
devised does not vest in the issue as ancestral estate, so as to 
entitle them to sue their father for a partition (e). The 
same principle was followed in a case under Mitakshara 
law, where a father bequeathed his self-acquired property 
to his widow and his three sons jointly. Two of the sons 
separated. The third continued to live in union with his 
mother, and on her death took her share by survivorship. 
The Court, after reviewing the above decisions, held that the 
share of the widow which came to the son must be con- 
sidered in his hands as ancestral property, since it had 
originally formed part of his father’s estate (f). Whatever 
the nature of the widow’s interest may have been, its descent 
was governed by the incidents attaching to the source from 
which it arose. Where aman had obtained a share of family 
property on partition, which was mortgaged to its full value, 
and which he had subsequently cleared from the mortgage 
by his own self-acquisitions, it was held that the unencum- 
bered property was ancestral property in his hands (g). 


But in that case the property appears not to have been ancestral at all. See as 
to what ie ‘‘a gift through affection,’’ Lakeman v. Ramchandra, 1 Bom. 661. 
(d) Tara Chand v. Reeb Ram, 8 Mad. H.C. 50, 55. 
(¢) Jugmohundas v. Mangaldas, 10 Bom. 528. 
Cf) Nanabhat v. Achratbai, 12 Bom. 128, p. 188. 
(g) Viealatchy v. Annusamy, § Mad. H.C. 150. 
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% 258. Secordly, property may be joint property without yore jointly 
having been ancestral. Where the members of a doint 
Family acquire property by or with the assistance of joint 
funds, or by their joint labour, such property is the joint 
property of the persons who have acquired it, whether it is 
an increment to ancestral property, or whether it has arisen 
without any nucleus of descended property (h). Whether 
the issue of such joint acquirers would by birth alone 
acquire an interest in such property, without evidence that 
they had in any way contributed to it, is a question which, 
as far as I know, has never arisen. If a single individual 
acquired a fortune by his own exertions, without any 
assistance from ancestral property, his issue would certain- 
ly take no interest in it. If several brothers did the same, 
the property would be joint as between themselves. It 
would certainly be self-acquired as regard all collaterals, 
and it is difficult to see why it should not be the same as 
regfrds their issue, unless they chose voluntarily to admit 
the latter to a share of it. This seems to have been the 
view taken by the High Court of Bombay in a case where 
property had been acquired by trade. They said, “ There 
is no evidence to show that the parties were members of an 
ordinary trade partnership resting on contract. If the sons 
had a joint interest with their father in the piece-goods 
business, it was apparently because they were members of 
an undivided family carrying on business jointly in that 
capacity. If the property of the family firm had been 
acquired by the equal exertions of the three members, with- 
out the aid of any nucleus of property other than acquired 
by themselves, then, no doubt, the property of the firm 
with its accumulations would be self-acquired property even 


(h) Mann, ix. § 215; Yajnavalkya, ii. 180; Mitakeshara, i. 4, § 15; 8 Dig. 886 ; 
F. MaoN. 851, 863 ; Ramasheshatya v. Bhagavat, 4Mad. H. C.8 ; Rampershad 
v. Sheochurn, 10 M. I. A. 490; Radhabaé v. Nanarav, 3 Bom. 151. By § 45 of 
the Transfer of Property Act (IV of 1882) persons who purchase immovable 
property out of a common fund are, in the absence of any contract to the 
vontrary, entitled to hold it in shares proportioned to their interest in the 
common funds ; and similarly where a joint purchase is made by several with 
their separate funds. 
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though it was owned jointly. And on a partition such 
property would apparently remain self-acquired property 
in the hands of the several members, even though one of 
them was the father of the other two” (2). 


§ 254. Thirdly, property which was originally self-ac- 
quired, may become joint property, if it has been volun- 
tarily thrown by the owner into the joint stock, with the 
intention of abandoning all separate claims upon it. This 
doctrine has been repeatedly recognized by the Privy 
Council. Perhaps the strongest case was one, where the 
owner had actually obtained a statutory title to the property 
under the Oudh Talukdars Act I of 1869. He was held by 
his conduct to have restored it to the condition of ancestral 
property (k). To create such a new title, however, a clear 
intention to waive the separate rights of the owner must be 
established, and will not be inferred from acts which may 
have been done out of kindness and affection. A youpger 
brother who was insane from birth, had for many years 
been treated by his elder brother as if he was under no In- 
capacity. His name was entered in the revenue records as 
joint owner, and documents were issued and taken in his 
name. It appeared that for many years his case had been 
treated by the family as one that might be cured. Finally 
a family arrangement was entered into by which he was 
set aside as incapacitated. The Privy Council held that 
the previous course of conduct could not be treated as 
amounting to a fresh grant of rights which the youth was 
incapable of taking by inheritance (1). 


§ 255. Liability to partition is one of the commonest 
incidents of joint property, but it must not be supposed that 


(i) Chatterbhoo) v. Dharamasi, 9 Bom. 438, p. 445. 

(k) Hurpurshad v. Sheo Dyal, 31. A. 259; 8.0 26 Suth. 55; Shankar Baksh 
v. Hardeo Baksh, 161. A.71; 8. C. 16 Cal. 897 ; per cur., Ramperehad v. Sheo- 
churn, 10 M. I. A.506; Chellayamal v. Mutialamal, 6 Med. Jur. P. ©. 108; 
Sham Narain v. Ct. of Wards, 20 Suth 197; Gopalasams v. Chinnasamé, 7 
Mad. 458 ; per curiam, 15 Bom. p. 39; 10 Cal. pp. 302, 898, 401; Madhavrav 
Manohar ». Atmaram, 15 Bom. 519, 

(lt) Lala Muddun Gopal v. Khikhinda Koer, 181. A.9 ;8. C. 18 Cal. 841, 
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joint property and partible property are mutually con- 
vertible terms. If it were so, an impartible Zemindary 
could never be joint property. The reverse, however, 18 
the case. The mode of its enjoyment necessarily cuts 
down to a very small point the rights of the other members 
of the family with respect to it. But there are two parti- 
culars in which its joint character becomes material—first, 
with reference to the order of succession; and, secondly, 
as to the powers of alienation possessed by each successive 
holder. Now as to the first point, it has been repeatedly 
held by the Privy Council that the order of succession to a 
Zemindary depended upon whether “ though impartible it 
was part of the common family property,” or was the sepa- 
rate or self-acquired property of the holder (m). As to the 
second point, the Courts of Madras, till very lately, ruled 
that the holder of an impartible Zemindary under Mitak- 
shara law would be under the same restrictions as to aliena- 
tion in regard to it as to any other ancestral property. 
This course of decisions has, however, been interrupted in 
consequence of a recent ruling of the Privy Council. The 
subject will have to be discussed more fully hereafter (7). 


§ 256. An examination into the property of the joint 
family would not be complete without pointing out what 
property may be held by the individual members which is 
not joint property. Property which is not joint must be 
either separate property or self-acquired, or property which 
has devolved upon another in such a manner as to be held 
by him free of all claims by members of the same undivided 
family. The last of the three cases has already been dis- 
cussed (§ 251, 252). Separate property, ex vi termim, 
assumes that the holder of it has ceased to be in union 


(m) Katama Natchier v. Rajah of Shivagunga,9 M.1. A. 589, 589, 610; SC. 
2 Suth. (P. C.) 81; Yanumula v. Boochia, 18 M. I. A. 388, 886; 8. Cc. 13 Suth. 
(P. C.) 21; Chowdhry Chintamun v. Nowlukho, 2 I. “A. 268 ; is. C. 24 Sath. 
265; Yenumala v. Ramandora, 6 Mad. H.C. 93, ‘108 ; Periasamy v. Pertasamy, 
an eee 8.C.1 Mad. 312; ‘Runganayakamma v. Bulli Ramaya, P. C. 5t 

uly 1879. 

(n) See post, § 814. 
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with those in reference to whom the property is separate. 
But a man is very commonly separated from one set: of 
persons, as, for instance, his brothers, while he is in union 
with others, as, for instance, his own issue. As regards 
the former, his property is separate ; as regards the latter, 
it is joint (§ 252). Self-acquisition, on the other hand, may 
be made by any one while still in a state of union, and 
when made will be effective against the whole world. [| 
have already (§ 215—217) pointed out the early history of 
this branch of the law. The following remarks will show 
how it has been dealt with by modern decisions. 


§ 257. The whole doctrine of self-acquisition is briefly 
stated by Yajnavalkya as follows :—‘‘ Whatever is acquired 
by the coparcener himself, without detriment to the father’s 
estate, as a present from a friend, or a gift at nuptials, does 
not appertain to the coheirs (0). Nor shall he who recovers 
hereditary property which has been taken aw.y give it up to 
the coparceners ; nor what has been gained by science” (p). 
Upon this the Smriti Chandrika remarks that the estate of 
the father means the estate of any undivided coheir (q). 
While the Mitakshara adds, that the words ‘ without detri- 
ment to the father’s estate’’ must be connected with each 
member of the sentence. ‘ Consequently what is obtained 
from a friend as the return of an obligation conferred at 
the charge of the patrimony ; What is received at a mar- 
riage concluded in the form Asura or the like (r); What is 
recovered of the hereditary estate by the expenditure of the 
father’s goods; What is earned by science acquired at the 
expense of ancestral wealth; all that must be shared with 
the whole of the brethren and the father” (s). The author 
of the Mitakshara enlarges the text of Yajnavalkya by 


{o) See as to presents from relations or friends, Manu, ix. § 206; Narada, 
§ hae 7; Muddun Gopal v. Ram Buksh, 6 Suth.71; ante, § 252 ; Mitak- 
sahara, { 
of. Yajnevalkys, ii. § 6, pvt Mitakehara, i. 4,§1. See Daya Bhaga, vi. } 

S. iv. 3 ap ; V Moy» iv. 7, § l—l4; Raghunandana, ¥. l= 

(q) Smriti ¢ ndrika, vii, 
(r) Sheo Gobind v. Sham Bonin, 7N. W. P. 75. 
(8) Mitakeshara, i. 4, § 6 


defining self-acquisition as “that which had been acquired 
by the coparcener himself without any detriment ta the 
goods of his father or mother.’ Hence the Madras High 
Court has recently decided that property inherited by a 
man from his mother’s father is not his self-acquisition, and 
this ruling has been affirmed by the Privy Council (é). 
The whole contest in each instance is to show that the gain 
has been without “ detriment to the estate.” In early times 
the slightest assistance from the joint patrimony, however 
indirect, was considered to be such a detriment, and the 
possession of any joint property was considered as conclu- 
sively proving that there had been such an assistance. The 
Madras Court has always leant very strongly against self- 
acquisition. But the recent tendency of decisions seems to 
be towards a more sensible view of the law, following out 
¥s spirit rather than its letter. 


§ 258. For instance, the gains of science or valour, which 
seem to have been the earliest forms of self-acqnisition, 
were held to be joint property, if the learning had been 
imparted at the expense of the Joint Family, or if the warrior 
had used his father’s sword (§ 216). The law upon this 
point was examined with great fulness in a case where the 
adoptive mother of a dancing girl claimed her property, on 
the ground that it had been acquired by skill imparted at 
the mother’s expense. The High Court of Madras, over- 
raling a very elaborate judgment of the Civil Judge, decided 
that if these gains were to be considered the gains of science, 
they were joint property of the acquirer and her mother («). 
It would admittedly have been otherwise if her gains had 
merely been the result of prostitution, unaided by any 
special education (v). In a later case the gains of a Vakil 
were held to be divisible, on the ground that they had been 








i Mit., i. 4, §2; aco. Raghunandana, v.5; Muttayan Chetty v. Sangili, 9 
A. 127, 3 Mad. 870, 1882. The aay Council declined to commit itself ‘to 
tie consequence ‘drawn by the Madras High Court that ebay Ane so inherited 
became the joint property of the taker and his son. See ante 
(u) Ohalakonda v. Ratnachalam, ae H.C. 86. See? Ww MacN. 167. 
(v) Boologam vy. Swornam, 4 Med. 8 
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obtained by education imparted at the family expense, 
although it was found that he had received from his father 
nothing more than a general education. Holloway, J., 
referring to the dancing girl’s case, said, “I fully adhere 
to the judgment of the High Court, for which I am respon- 
sible, and especially to the statement that the ordinary 
gains of science by one who has received a family mainte- 
nance are certainly partible’ (w). The decisions in the 
above cases were adopted in general terms by the Chief 
Justice in Bombay in another case of a Vakil. There, how- 
ever, the point really did not arise, as it appeared that he 
united the business of money-lender with that of Vakil, and 
that there was joint family property of which he had the 
use 


§ 259. It is, however, difficult to see why a person who 
has made gains by science, after having been educated or 
maintained at the family expense, should be in a worse 
position than any other person who has been so educated, 
or maintained, and who has afterwards made self-acquisi- 
tions. Jimuta Vahana lays it down, that where it 1s at- 
tempted to reduce a separate acquisition into common 
property on the ground that it was obtained with the aid of 
common property, it must be shown that the joint stock 
was used for the express purpose of gain. “It becomes 
not common merely because property may have been 
used for food or other necessaries, since that is similar 
to the sucking of the mother’s breast’’ (y). This seems to 
be good sense. If a member of a Hindu family were sent 
to England at the joint expense, to be educated for the 
Bar or the Civil Service, it seems fair enough that his extra 
gains should fall into the common stock, as a recompense 
for the extra outlay incurred. It might be assumed that 
when the outlay was incurred the reimbursement was con- 
templated. But it is different where all start on exactly 


(w) Gungadharudu v. Narasammah, 7 Mad. H. C. 47. 
> Bai Manchha v. Narotamdaa, 6 Bom. H. C. (A.C. J.) 1, 6. 
(y) Daya Bhaga, vi. 1, § 44—50; | Stra. H. L. 214; 2 Stra. WH. L874. 
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the same level, with nothing but the ordinary maintenance 
and education which is common to persons of that class of 
life. Accordingly, in a Madras case, where a Hindu had 
made a large mercantile fortune, his claim to hold it as 
self-acquired was allowed, though he had admittedly been 
maintained in his earlier years, educated and married, out 
of patrimonial means (z). So in a Bengal case, where 
self-acquisition was set up, and the defendant had been 
maintained at the family expense, but it was proved that 
in acquiring his property he did not use any funds which 
belonged to the joint family, his gains apparently being 
derived from some lucrative employment, it was held 
that the plea was made out. Mutter, J., said, ‘ The 
plaintiff’s case in the Court below was that the defendant 
received his education from the joint estate, and that he 
is consequently entitled to participate in every property 
that has been acquired by the defendant by the aid of such 
education. But this contention is nowhere sanctioned by 
the Hindu law, and I see nothing in justice to recommend 
it”? (a). This case was approved by the Privy Council in 
an appeal where it had been contended that the property 
acquired by a successful merchant was joint property, 
because he had been educated out of the joint funds. The 
fact was negatived, upon which the Committee observed, 
‘This being their Lordships’ view, it does not become neces- 
sary to consider whether the somewhat startling proposition 
of law put forward by the appellant, which, stated in plain 
terms, amounts to this—that if a member of a joint Hindu 
family receives any education whatever from the joint funds, 
he becomes for ever after incapable of acquiring by his 
own skill and industry any separate property—is or is not 
maintainable. Very strong and clear authority would 
be required to support such a proposition. For the rea- 
sons that they have given, it does not appear to them ne- 
cessary to review the text-books or the authorities which 





(3) Chellaperocomall v. Veeraperoomal, 4 Mad. Jur. 54, affd. on appeal, +b., 240, 
(a) Dhunookdaree vy. Gunput, 11 B. U. BR. 201, note; 8. C. 10 Suth. 122, 
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have been cited on this subject. It may be snouga to sey, 
that according to their Lordships’ view, no texts which 
have been cited go to the full extent of the proposition con- 
tended.” Then, after referring with approval to the 
Bengal case as laying the law down less broadly than 
those in Madras and Bombay, the judgment concluded 
by saying, “‘It may hereafter possibly become necessary 
for this Board to consider, whether or not the more limited 
and guarded expression of the law upon this subject of 
the Courts of Bengal, is not more correct than what ap- 
pears to be the doctrine of the Courts of Madras” (6). 


ae pounce § 260. All of the above cases were recently examined 
e been ; : : 

specially ¢ tanght by the High Court of Bombay (c). They said, ‘‘ It certainly 
expense,» ~=—s appears to us that the dictum of Mitter, J., that the propo- 
sition which we are considering ‘is no where sanctioned 
by Hindu law,’ is not strictly accurate. The texts which 
have been cited to us do, in our opinion, establish it as a 
rule of Hindu law that the ordinary gains of science are 
divisible, when such science has been imparted at the family 
expense, and acquired while receiving a family maintenance, 
but that it is otherwise when the science has been imparted 
at the expense of persons who are not members of the 
student’s family. But the question still remains, whether 
the term ‘Science’ as used in the texts, is, in modern days, 
to be construed as meaning a mere general education, ‘and 
not rather a special training for a particular profession. The 
words ‘any education whatever’ in the judgment of the 
Judicial Committee in Paulhtem v. Pauliem, as well as an 
observation of one of their Lordships in the course of the 
argument, that the Madras case of the dancing girl wasa case 
of a special training, and not necessarily applicable to a case 
of general training, may seem to indicate that, if the question 
again comes before their Lordships, it will be considered 
chiefly with reference to the natare and extent of the educa- 


expense. 





(0) Pauliom Valoo v. Pauliem Sooryah, 4 1. A. 109, 117 ; 8.0.1 Mad, 263, 
c 8 Vv. JQaMnRa 0D Bom. Pp. : ed a fol 
Krishwaji Mahadev v. Moro Mahodev, i5 Bom.82, °° Oe 
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tion imparted at the family expense.” The Court, after 
citing with approval the remarks at the beginning of the 
preceding paragraph, proceed to say: “ We think that we 
shall be doing no violence to the Hindu texts, but shall be 
only adapting them to the condition of modern society, if 
we hold, that, when they speak of the gains of science which 
has been imparted at the family expense, they intend the 
special branch of science which is the immediate source of 
the gains, and not the elementary education which is the 
necessary stepping stone to the acquisition of all science.” 


§ 261. On the same principle, although the admitted Possession of 
possession or existence of joint funds will throw upon the daclasiees 
self-acquirer the onus of proving that such funds did not 
form the nucleus of his fortune (d), the fact itself is not 
conclusive. In a case in the Supreme Court of Bengal, 
Grant, J., said, “ Where the property descended is incapa- 
ble of being considered as the germ whose improvement has 
constituted the wealth subsequently possessed, this wealth 
must evidently be deemed acquired. An ancestral cottage 
never converted, or capable of conversion to an available 
amount into money, in which the maker of the wealth had 
the trifling benefit of residing with the rest of the family 
when he commenced turning his industry to profit,—so of 
other things of a trifling nature” (e). Of course the con- 
trary would be held, if it appeared that the income of the 
joint property was large enough to leave a surplus, ufter 
discharging the necessary expenses of the family, out of 
which the acquisitions might have been made (f/f). And 
purchases made with money borrowed on the security of 
the common property will belong to the Joint Family, the 
members of which will be jointly liable for the debt 


(@) Shtb Pershad v. Gungamonee, 16 Suth. 291 ; Pran Kriato v. Bhageerutee, 
20 Sath. ae eye Surayya, 10 Mad. 251. 

{a) Gosroochurn v. Goluckmoney, Fulton, 165, 181 ; ; per cursam, Mesnatchee 
v. Chetumbra, Mad. Dec. of ee! 63 ; Jadoomanee v. Gungedur, 1 Boula. 600; 
nee 521; A 884 ;20 M. I. A., ». 505. 

(f) Sudanund v. Soorjo “Monee, 11 ll seth, 96 

(9) Sheopershad v. Kulunder, 1 8. B.7 
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But it would be otherwise if the loan was made on the sole 
credit of the borrower, or even if the loan was made out 
of the common fund, under a special agreement that it was 
to be at the sole risk of the borrower, and for his sole 
benefit (h). ! 


§ 262. Estates conferred by Government in the exercise 
of their sovereign power, become the self-acquired property 
of the donee, whether such gifts are absolutely new grants, 
or only the restoration to one member of the family of pro- 
perty previously held by another, but confiscated (7). But 
where one member of a family forcibly dispossesses another 
who is in possession of an ancestral Zemindary, and there is 
no legal forfeiture, nor any fresh grant by a person compe- 
tent to confer a legal title, the new occupant takes, not by 
self-acquisition, but in continuation of the former title (k). 
And where a confiscation made by Government was sub- 
sequently annulled, and no grant to any third person was 
ever made, it was held that the old title revived, for the 
benefit of all persons capable of claiming under it (/). So 
a grant made by Government to the holder of an estate, 
which merely operates as an ascertainment of the State 
claim for revenue, and a release of the reversionary right of 
the crown, is a mere continuance of the old estate (m). 


A point which has only recently been decided is, whether 
the savings made by the holder of an impartible estate 





(h) Rat Nursingh v Rat Narain, 8 N. W. P. 218. 

(i) Katama Natchiar v. Rajah of Shivaganga, 9 M. 1. A. 606; 8. C. 28uth. 
(P. C.) 81; Beer Pertab v. Maharajah Rajender,12 M. I, A. 1, (Hunsapore 
Case) ; 8. O. 2 Suth. (P. C.) 81. As to grants in Oudh after the Confiscation 
of 1838, and under Act I of 1869 (Oudh Estate Act) ; see Thakurain Sookraj y. 
The Government, 14M.1. 4.112. Hurpurshad v. Sheo Dyal, 81. A. 259; 8. C0. 
26 Suth. 55; Hardeo Bum v. Jawahir, 41. A. 178;6 1. A.161. Brijindar v. 
Janki Koer,5 1. A. 1; Thakur Shere v. Thakurain, 8 Oal. 645; Gourt Shunker 
v. Maharajah of Bulrampore, 6 I. A.1; 8. 0. 4 Cal. 889; Mulka Jahan vy. 
Deputy Comnussioner of Lucknow, tb. 68 ; Mirza Jehan v. Nawab Afeur Bahu, 
ib. 76;8.C. 4 Cal. 727 ; Seth Jaidial v. Seth Siteeram, 81. A. 215; Rumanund 
v. Raghunath, 91. A. 41; 8. C.8 Cal. 769, Ptrtht Pal v. Jewahir Singh, 14 
I. A. 87. A grant of a jaghire is presumably only for life. Gulabdas v. 
Collector of Surat, 61. A. 54; 8. 0. 8 Bom. 186. 

(k) Yanumula vy. Boochia, 138 M. 1. A. 888; 8. C. 18 Suth. (P. C.) 21, 

(1) Mirza Jehan v. Badshoo Bahoo, 121. A. 124; 8. C. 12 Cal, 1, 

(m) Nareyana v. Chengalamma, 10 Mad. 1. 
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under Mitakshara law, are his self-acquired property, or not. 
It is quite settled that, although an impartible Zemindary 
may be joint property, in the sense that all the family have 
a joint and vested interest in the reversion (§ 255), its 
annual income, and the accumulations of such income, are 
the absolute and exclusive property of the possessor of the 
Zemindary for the time being. None of his kindred can 
claim an account of the mode in which he has spent his 
income, nor a share in the profits annually accruing or laid 
by. He may spend as much or as little of his income as 
he likes. If he spends it all, it is not waste, and whatever 
he invests is absolutely at his own disposal during his 
life (n). There could therefore be no coparcenary in such 
savings, and therefore nosurvivorship (0). If, therefore, a 
Zemindar in Madras left no issue, it seems to me that his 
widow would take his savings before his brothers, or their 
issue, and if he left issue, they would take exclusively. This 
appears to have been the view of the Madras High Court in 
one of the two cases quoted above, where they say,“ Whether 
regarded as the separately acquired funds of the Zemindar, 
or as it really is, his acquisition derived from ancestral pro- 
perty owned by him solely, it is equally divisible family 
property as between his sons” (p). Accordingly when a 
Poligar died leaving debts which would not bind the family, 
but also leaving property which had been purchased out of 
the savings of his income, it was held that such purchases 
were his separate property, to which his creditors would be 
entitled in discharge of their debts (q). Of course savings 
handed down from previous Zemindars would follow a 
different rule; they would become the joint property of his 
descendants, of whom the succeeding Zemindar was only 
one, his brothers and their issue being the others. 

(n) Moharayy onan a v. Rajah Row Pantalu, 5 Mad. H. O. 81, 41; Lutch- 


mana Row v. Terimul Row, 4 Mad. Jur. 241. 

(0) See Neelkisto Deb v. Beerchunder, 12 M. 1. A. 540; 8. C. 8 B. L. R. 
(P. 0.) 18; 8. C. 12 Suth. (P. 0.) 21 (Tipperah Case). 

(p) 5 Mad. H. C. 41, Supra, uote (n). 

(q) Kotta Ramasami v. Bangari, 3 Mad. 145. Both Judges agreed that this 
would be the case with a de jure Poli r, but they differed as to the law where 
the Poligar was one de facto but not de jure. See pp. 155, 165. 
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§ 268. Another mode of eelf-acquisition, which is not very 
likely to arise now, is where one coparcener unaided by the 
others, or by the family funds, recovers, with the acquies- 
cence of his co-heirs, ancestral property, which had been 
seized by others, and which his family had been unable to 
recover (r). In order to bring a case within this rule, the 
property must have passed into the possession of strangers, 
and be held by them adversely to the family. It is not 
sufficient that it should be held by a person claiming title to 
hold it as a member of the family, or by a stranger claiming 
under the family, as for instance by mortgage. So also the 
recovery by one co-heir for his own special benefit is only 
permissible where “ the neglect of the coparceners to assert 
their title had been such as to show that they had no inten- 
tion to seek to recover the property, or were at least indif- 
ferent as to its recovery, and thus tacitly assented to the 
recoverer using his means and exertions for that purpose, 
or upon an express understanding with the recoverer’s 
coparceners.” ‘“‘ The recovery, if not made with the privity 
of the co-heirs, must at least have been bond fide, and not 
in fraud of their title, or by anticipating them in their inten- 
tion of recovering the lost property.” Finally, it must be 
an actual recovery of possession, and not merely the obtain- 
ing of a decree for possession (s). 


As to the result of such a recovery, there seems to be a 
conflict in the Mitakshara. At ch.i. 5, § 11, the author, 
referring to Manu, ix. § 209, makes the property which has 
been recovered belong exclusively to the recoverer. At 
ch. i. 4, § 11, he quotes a text of Sankha as establishing that, 
“if it be land, he takes the fourth part, and the remainder 
is equally shared among all the brethren.” Dr. Mayr 
reconciles the discrepancy by supposing that the former 


(r) Manu, ix. § 209; Mitakebara, i. 4, § 2, 4 Daya Bhaga, vi. 2, § 81—87 ; 
D.K. 8. iv. 2, §6—9; Raghonandana, v. 
(8) Visalatchy v. Annasamy, 5 Mad. H.O. 780; Bisheswar v. Shitul, 8 Suth. 
.O. pray ae on review; Sub nomine, Bissessur v. Sectul, 9 Suth 69 ; 
Bol hes v. vers 14 Sath. 34; Jugmohundas v. Mangaldaa, 10 Bom. 
598; Muttu. Vadhuganadha v. Dorasinga, 81. A. 99; 8. C. 8 Mad. 800; Nara. 
ganti v. Venkatachalapati, 4 Mad. p. 289. 
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text refers to the case of a recovery. by. the father, while 
the latter refers to one of several brethren or other copar- 
ceners, who all stand on the same level (#). The Bengal 
authorities, however, take the latter rule as applying to 
every recoverer, but only in the case of land (uw). It is to be 
observed that the recoverer takes one-fourth first, and then 
shares equally with the others in the residue (v). 


§ 264. An intermediate case between self-acquired and 
joint property is the case, resting upon a text of Vasishtha, 
in which property acquired by a single coparcener, at the 
expense of the patrimony, is said to be subject to partition, 
the acquirer being entitled to a double share (w). It has 
already been suggested (§ 216) that this text probably 
applied originally to self-acquisition properly so called, and 
that it cut down the rights of a self-acquirer, instead of 
enlarging the rights of one who has made use of common 
property. The Smriti Chandrika and Madhaviya both 
restrict the text to the gains of learning, when considered 
to be partible in consequence of the education from which 
they sprung, having been imparted at the expense of the 
family (x). The general principles laid down by Vijna- 
nesvara seem to exclude the idea that any special and 
exclusive benefit can be obtained to any co-heir by a use of 
the family property (y). Mr. W. MacNaghten states that 
under Benares law no such benefit can be obtained, what- 
ever may have been the personal exertions of any individual, 
but that the rule does exist in Bengal (z). There is no 
doubt that in that province the rule has been repeatedly 


(t) Mayr, 25; Madara aah 8 Dig. 32. 

oe vane Bhage, vi. 2, § 86—80 ; D. K.S. iv. 2, §7,8; 1 W. MacN. 52; 
2 157. 

() D. . S. iv. 2,89; 8 Dig 3865. 

(w) “‘ And if one of the brothers has gained something by his own effort, he 
shall receive a double share.’’ Vasishtha, xvii. 51; Mitakshara, i. 4, § 29; 
Daya Bhaga, vi 1, § 27-29 ; Raghunandana, i i. 20, v. 18. 

(@) Smriti Chandrika, vii. § 9; Madhaviya, p. 49, and see futwah, 2 W. 
MacN. 167. 

(y) Mitakshara, i i. 4, § 1—6 

(z) 1 W. MueN. 52; 2 W. MacN. 7,n, 158, 160, n., 162, n. 
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laid down (a), but little attempt has been made to define its 
extent, or the cases to which it applies. In a case before 
the Supreme Court of Bengal, Sir Lawrence Peel, C. J., laid 
down the law as follows: “The authorities establish, and 
the uniform course of practice in this Court is conformable 
to them, that the sole manager of the joint stock is thereby 
entitled to no increased share, and that skill and labour con- 
tributed by one joint sharer alone in the augmentation or 
improvement of the common stock, establishes no right to a 
larger share; that the acquisition of a distinct property 
without aid of the joint funds or joint labour gives a 
separate right, and creates a separate estate; that the 
acquisition of a distinct property, with the aid of joint funds, 
or of joint labour, gives the acquirer a right to a double 
share, and prevents the character of separate estate from 
attaching to such an acquisition; and lastly, that the union 
with the common stock of that which might otherwise have 
been held in severalty, gives it the character of a joint and 
not of a separate property.” (rant, J., held to the same 
effect, adding that in this respect the law of Bengal and the 
Mitakshara coincide, and that to entitle the acquirer to a 
double share, he must only be “aided by means drawn from 
the joint funds of little consideration” (b). This decision 
is cited with approval by the Supreme Court of Bengal (c) 
as laying down both the rule and the exception as to joint 
and separate acquisitions. The first principle laid down by 
Sir Lawrence Peel, that in order to entitle the acquirer to a 
double share, the property acquired must be a distinct one, 
is in accordance with the Mitakshara, which, after citing 
Vasishtha’s text, proceeds, “The author (Yajnavalkya) pro- 
pounds an exception to that maxim. But if the common 
stock be improved, an equal division is ordained ;” and says 


(a) Gudadhur v. Ajodhearam, 1 8. D.6 (7); Koshul v. Radhanath,18.D. 
836 (448) ; Doorputtee v. Haradhun, 88. D.98; Kripa Sindhu v. Kanhaya, 
ae 835 (898) ; per curiam, Uma Sundari v. Dwarkanath, 2B. L.R. (A.C, 

(b) Gooroochurn v. Goluckmoney, Fulton, 165. 

(c) Soorjeemoney Dossee v. Denobundo, 6 M.1. A. 589; 8. C. 4 Suth. (P, C.) 
114; post, § 268. 
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that in such a case, a double share is not allotted to the 
acquirer (d). The second principle laid down by Grant, J., 
that the assistance derived from the joint funds must be of 
little consideration, seems also to be in accordance with the 
Daya Bhaga. It will be seen that Jimuta Vahana rests the 
doctrine of the double share of the acquirer, not upon the 
text of Vasishtha, which he seems to take as applying to 
self-acquisition, properly so called, but upon a text of Vyasa. 
“The brethren participate in that wealth, which one of them 
gains by valour or the like, using any common property, 
either a weapon or a vehicle” (e). Here the meritorious 
cause of the acquisition is the brother himself, the assist- 
ance derived from the joint funds being insignificant. This 
view is in accordance with the futwah of the Pandits in 
Purtab Bahaudur v. Tilukdharee (f), ‘‘ of several brothers 
living together in. family partnership, should one acquire 
property by means of funds common to the whole, the pro- 
perty so acquired belongs jointly to all the brothers. Should, 
however, the means of acquisition, drawn from the joint 
funds, be of little consideration, and the personal exertions 
considerable, two shares belong to the acquirer, and one 
to each of the other brothers.” Both points have been 
affirmed by later decisions of the Bengal High Court (9). 


§ 265. There is a good deal of conflict, probably more 
apparent than real, between the decisions of the High Court 
of Bengal as to the question upon whom lies the onus of 
proof, where property is claimed by one person as being 
joint property, and withheld by another as being self. 
acquired, or vice versd. The general principle undoubtedly 
is, that as every Hindu family is supposed to be joint unless 
the contrary is proved, so if nothing appears upon the case 
except that a member of a family, admittedly or presumably 
joint, is in possession of property, if he alleges that it is his 





(d) Mitukshara, 1. 4, § 380, 31. (e) Daya Bhaga, ii. § 41, vi. 1, § 28, 14. 

(f) 18. D. 179 (286). 

(g) Sree Narain v. Gooro Pershad, 6 Suth. 219; Sheo Dyal v. Judoonath, 
4 pave er i ang per Colvile, C. J , Jadoomonee v. Gangadhur, 1 Bouln., 600; 

é arp,, 4 
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own self-acquisition, he is alleging something which is an 
exception to the general rule, and it lies upon him to prove 
the exception (h). But on the other hand, the case of a 
plaintiff who seeks to establish a claim to Joint Family pro- 
perty is no exception to the rule, that the plaintiff must 
make out his case. He starts with a presumption in his 
favour. But this presumption must be taken along with the 
other facts, proved or admitted, and those facts may so far 
remove the presumption arising from the ordinary condition 
of a Hindu family, as to throw back the burthen of proof 
on the other side (1). What, then, is the extent of the pre- 
sumption as to the condition of a Hindu family? “ The nor- 
mal state of every Hindu family isjoint. Presumably every 
such family is joint in food, worship, and estate. In the 
absence of proof of division, such is the legal presumption. 
But the members of the family may sever in all or any of 
these three things” (k). Of course there is no presumption 
that a family, because it is joint, possesses joint property, 
orany property. But where it is proved or admitted that a 
Joint Family possesses some joint property, and the property 
in dispute has been acquired, or is held in a manner, con- 
sistent with that character, ‘“ the presumption of law is that 
all the property they were possessed of was joint property, 
until it was shown by evidence that one member of the 
family was possessed of separate property.” And this pre- 
sumption is not rebutted merely by showing “ that it was 
purchased in the name of one member of the family, and 
that there are receipts in his name respecting it; for all that 
is perfectly consistent with the notion of its having been 
joint property, and even if it had been joint property, it still 
would have been treated in exactly the same manner’? (I). 
The difference of opinion seems to arise as to the degree to 

(h) Luzimon Row v. Mullar Row, 2 Kn, 60, 63 

(4) Bholanath v Ajoodhia, 12 B. L. R. 836 ; $° C. 20 Suth. 65; Bodh Singh 
v. Gunesh, 12 B. L. BR. (P. C.) 817; 8. C. 19 Suth. 356 ; percurium, 12 Bom. 
pp. 181, 89, 13 Bom. p. 66. 

(k) Per curiam, Neelkisto Deb v. Beerchunder, (Tipperah case) 12 M. I. A, 
540; 8.C. 3 B. L. rar (P. C.) 18; 8. C. 123 Suth. (P. C.) 21; Naragunty v. 


Vengama, 9M I. A. 92; 8.C. 1 Suth. (P.C.) 8 
(1) Dhurm Das v. Mt Shama Soondri, 8 M. L "A. 229, 240; 8.C.6S8uth (P. 
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which the presumption is to be pushed, where the family 
is joint, but where no nucleus of joint property is either 
admitted or proved, and where some property is held by 
one or more members in a manner, as regards either origin 
or enjoyment, apparently, though not necessarily, incon- 
sistent with the idea of a joint interest. 


§ 266. The law upon this point was laid down as follows 
by the Sudder Court of Bengal. ‘ Where, by the plaintiff’s 
own admission, the properties in dispute were not acquired 
by the use of patrimonial funds, and the defendants never 
acknowledged that they were acquired by the joint exertions 
and aid of the plaintiff and his father, it was for the plaintiff 
to prove his own allegations as to the original joint interest 
in the purchase of the property. The mere circumstance of 
the parties having been united in food, raises no such suffi- 
cient presumption of a joint interest as to relieve the plain- 
tiffs from the onus of proof” (m). And the Bengal High 
Court said, ‘‘ To render it joint property, the consideration 
for its purchase must have proceeded either out of ancestral 
funds, or have been produced out of the joint property, or 
by joint labour. But neither of these alternatives is matter 
of legal presumption. It can only be brought to the cogni- 
zance of a Court of justice in the same way as any other fact, 
viz., by evidence. Consequently, whoever’s interest it is to 
establish it, he must be able to produce the evidence. The 
plaintiff coming into Court to claim a share in property as 
being Joint Family property, must lay some foundation 
before he can succeed in his suit. He must, at least, show 
that the defendants whom he sues constitute a Joint Family, 
and that the property in question became joint property 
when acquired, or that at some period since its acquisition 
it has been enjoyed jointly by the family. It will be suffi- 
cient for this purpose for him to show that the family, of 





C.) 48; Umrithnath v. Goureenath, 13 M. I. A. 542; 8. C. 15 Suth. (P.C.) 
10; Rampershad v. Sheochurn, 10 o M. T. A. 490, 505. 
(m) Kishoree v. Chummun, 8. D. of 1852, 111, citing 2 W. MaoN. 1562—156 ; 
F. MacN. 60, approved ; Soobhedur v. Boloram, ‘Buth. Sp. No, 57, 
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which the defendants came, was at some antecedent period, 
not unreasonably great, living joint in estate ; and that the 
property in question was either a portion of the patrimonial 
estate, so enjoyed by the family, or that it has been since 
acquired by joint funds. In this case the Principal Sudr 
Amin has found that the plaintiff has given no proof of the 
family being joint, beyond the admitted fact of the three 
persons being brothers and the plaintiff has also given no 
sort of proof that these brothers ever were living in the 
joint enjoyment of any property, still less that this property 
was acquired by the use and employment of any joint 
funds. It seems to us that he was entirely right, on this 
finding, to dismiss the plaintiff’s suit without looking further 
into the case” (n). The principles laid down in this case 
as to onus probandi were, however, denied to be law by 
the Chief Justice, Sir Richard Couch, in Taruck Chunder v. 
Jodeshur (0). He laid down the rule to be that, “‘ as the pre- 
sumption of law is that all the property the family is in pos- 
session of is joint property, the rule that the possession of 
one of the joint owners is the possession of all would apply 
to this extent, that if one of them was found to be in pos- 
session of any property, the family being presumed to be 
joint in estate, the presumption would be, not that he was 
in possession of it as separate property acquired by him, 
but as a member of the Joint Family.” This ruling, how- 
ever, was considered and differed from by other Judges of 
the High Court in two subsequent cases (p), and was again 
considered by the High Court and affirmed by two later 
cases. One of these was the decision of a Court of Appeal, 
and in the second a single Judge refused to refer the point 
to a full bench as being conclusively settled (q). 


(n) Shiu Golam v. Baran, 1B. L. R. (A.C. J.) 164; 8. C. 10 Suth. 198; 
Sub nomine, Sheo Golam v. Burra. 

(0) 11 B. L. R. 193; S. ©. 19 Suth, 178; acc. Annundo Mohun v. Lamb, 1 
Marsh. 169; Hatt Singhv. Dabee Singh, 2 N. W. P. 308; Nursingh Das v. 
Narain Das, 8N. W. P. 217; Sidapa v. Pooneakooty, Morris, 100. 

(p) Bholanath v. Ajoodhta, 12 B. L. B. 886; 5. C. 20 Suth. 65; Denonath v. 
Hurrynarrain, 12 B. L. R. 849. 

(q) Gobind Ohunder v. Tooraperee 14 B. L. BR. 887; 8. C. 22 Suth. 248; 
Shushee Mohun v. Aukhtl, 25 Suth. 282 ; Vedavalli v. Narayana, 2 Mad, 19, 
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§ 267. It seems to me that the difficulty arises from Suggested 


attempting to lay down an abstract proposition of law whic 
will govern every case, however different in its facts. It is 
correct to say that a Hindu family is presumed to be joint. 
It is merely equivalent to saying, that, where nothing else 
is known of a family, the probability is that its members 
have never entered into a partition with each other. It is 
a definite statement as to the probability of a single fact. 
But to say generally of any piece of property in the posses- 
sion of any member of the family, that it is presumably joint 
estate, is to assert one or other of a great: many different 
propositions. Either that in its present condition it was 
ancestral property, or that it was acquired by means or with 
the assistance of ancestral property, or by means of joint 
labour, or joint funds, or both, or that it was acquired by a 
single member without aid from other funds, or from other 
members, and then thrown into the common stock. Now, 
these propositions are each different in their probability, 
and different in the facts which would establish them. The 
very statement of the plaintiff’s case, or his evidence, may 
negative some of them, just as the defendant’s case may 
admit some of them. It seems impossible to say what the 
presumption is, until it is known what proposition the plain- 
tiff and defendant respectively put forward. This seems 
to be all that is laid down by the Bengal cases, which go 
most strongly against the rights of undivided family. The 
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much of it is admitted by the other side, we will then be 
able to say whether you are relieved of the necessity of 
proving any part of your case, and how much of it.” For 
instance, if the plaintiff’s case was that the property was 
ancestral, and the defendant admitted that it was purchased 
with his father’s money, but alleged that the purchase was 
made in his own name, and for his own exclusive benefit, 
the burthen of proof would lie on him (r). Again, if the 
case was that the property was purchased out of the proceeds 





(r) Gopeekrist v. as pigs 6 M.I.A. 58; Bissessur vy. Luchmessur, 
61, A. 288; 8.0.50. 1. BR. 477. 
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of the family estate, and it was admitted that there was 
family property, of which the defendant was manager, the 
onus would also lie on him to show a separate acquisition (8). 
And so it would be where the property was acquired by 
any member, if the family was joint, and there was an 
admitted nucleus of family property (#). If it was denied 
that there ever had been any family property, or admitted 
that the defendant was not the person in possession of it, 
the plaintiff would, I imagine, fail if he offered no evidence 
whatever. The amount of evidence necessary to shift upon 
the other side the burthen of displacing it might be very 
small, but would necessarily vary according to the facts of 
each case. On the other hand, if the property was admitted 
to be originally self.acquisition, but stated to have been 
thrown into the common stock, this would be a very good 
case, if made out (§ 254), but the onus of proving it would 
be heavily on the party asserting it. And so it would be if 
the property were admitted to have been acquired by one 
member without the use of family funds, but the plaintiff 
asserted that he had rendered such assistance as made it 
joint property. Even where it appeared that the family had 
ancestral property in their joint possession, but that some 
of the family acquired separate property from their own 
funds, and dealt with it as their own without reference to 
the other members of the family, the Privy Council held 
‘that such a state of things may be fairly held to weaken, 
if not altogether to rebut, the ordinary presumption of 
Hindu law as to property in the name of one member of a 
Joint Family, and to throw upon those who claim as joint 
property that of which they have allowed their coparcener, 
trading and incurring liabilities on his separate account to 
appear to be the sole owner, the obligation of establishing 
their title by clear and cogent reasons” (uw). A fortiori, 


(8) Luwimon Row v. Mullar Row, : Kn, 60; Pedru v. Domingo, Mad. Dec. 
of 1860, 8; Janokee v. Kisto, Marsh, 

(t) Prankristo v. Bhagerutee, 20 Suth, 158; Mooljt Lilla v. Goxuldas, 8 Bom. 
154; Lakshman v. Jamnabai, 6 Bom, 225. 

(1) Bodh Singh v. Gunesh, 12 B. L. R. $17, 827; S.C. 19 Suth. $56; Murari 
Vithoji v. Mukund Shivaji, 15 Bom. 201, 
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where there had been admitted self-acquisitions, and an 
actual partition, if one of the members sued subsequently 
for a share of property left in the hands of one of the mem- 
bers as his self-acquired property, alleging that it was really 
joint property ; or if a member of the family admitted a 
partition among some of the members, but asserted that 
the others had remained undivided, the onus would lie upon 
him to make out such a case 


§ 268. The fourth subject of examination relates to the 
mode in which the Juint Family property is to be enjoyed by 
the coparceners. This must necessarily vary according to 
the view taken of the nature of the family corporation. In 
Malabar and Canara, where the property is indissoluble, 
the members of the family may be said rather to have rights 
out of the property than rights to the property. The head 
of the family is entitled to its entire possession, and is abso- 
lute in its management. The junior members have only a 
right to maintenance and residence. They cannot call for 
an account, except as incident to a prayer for the removal 
of the manager for misconduct, nor claim any specific share 
of the income, nor even require that their maintenance or 
the family outlay should be in proportion to the income. 
An absolute discretion in this respect is vested in the 
manager (w). A family governed by Mitakshara law is in 
a very similar position, except as to their right to a parti- 
tion, and to an account as incident to that right. In a 
judgment which is constantly referred to, Lord Westbury 
said, “‘ According to the true notion of an undivided family 
in Hindu law, no individual member of that family while 
it remains undivided, can predicate of the joint and undi- 
vided property that he, that particular member, has a certain 


ee 





(v) Badul v. Chatterdharee, 9 Suth. 558; Bannoo v. Kashee Ram, (P. C.) 
8 Cal. 815 ; Radha Churn v. Kripa, 5 Cal. 474; Obhoy Churn v. Gobind Chunder, 
9 Cal. 287 ; Upendra Narain v. Gopanath, tbid. 817; Bata Krishna v. Chinta. 
mani, 12 Cal. 262. Inthe two latter cases it was held, that the mere fact that 
one member of the family had separated from the joint stock, ruised no pre- 
sumption that the other members had separated inter se. See the converse 
cuse, Kristnappa v. Ramasawmy,-8 Mad. H. ©. 25. ~ : tal 

(w) § 220. od v. Kunhamod, 8 Mad. 175. 
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definite share. No individual member of an undivided 
family could go to the place of the receipt of rent, and claim 
to take from the collector or receiver of the rents a certain 
definite share. The proceeds of undivided property must 
be brought, according to the theory of an undivided family, 
to the common chest or purse, and there dealt with accord- 
ing to the modes of enjoyment by the members of an undi- 
vided family” (a). The position of a Joint Family under 
Bengal law is in some respects less favourable, and in other 
respects, apparently, more favourable than that of a family 
under Mitakshara law. Where property is held by a father 
as head of an undivided family, his issue have no legal claim 
upon him or the property, except for their maintenance. He 
can dispose of it as he pleases, and they cannot require a 
partition (§ 224). Consequently they can neither control, nor 
call for an account of his management. But as soon as it 
has made a descent, the brothers or other co-heirs hold their 
shares in a sort of quasi-severalty, which admits of the inter- 
est of each, while still undivided, passing on to his own re- 
presentatives, male or females, or even to his assignees (y). 
How far this principle enlarges the rights of the co-sharers 
inter se isa matter of some obscurity. Prim facie one would 
imagine that it would entitle each coparcener under Bengal 
law to do what, according to Lord Westbury, no coparcener 
can do under Benares law, viz., “to predicate of the joint 
and undivided family property that he, that particular mem- 
ber, has a certain definite share.” But this seems hardly 
to be admitted by the Supreme Court of Bengal, in a pas- 
sage where they laid down the following propositions as 
setting forth the characteristics of joint property held by 
an undivided family in Bengal. “ First, each of the copar- 
ceners has a right to call for a partition, but until such par- 
tition takes place, and even an inchoate partition does not 


Appovier v. Rama Subba Aiyan, 11M. 1. A. 89; 8.C 8 Suth. (P.C.) 3. 

_ Per Turner, L. J , Soorjeemoney Dossee v, Denobundo, 6M.1 A. 558; 8. 

C. 4S8uth. (P.O) 114; Daya Bhaga, ii. § 28, note, xi. 1, § 25, 26; D. K. 8. xi. 

§ 2, 8,7; 2 Dig. 104; ante, § 241. Rag unandana, however, laya down most 

strongly the doctrine that ench undivided eopurcener has an equal right over the 
whole and every portion of the undivided property, i, 2]-—2 
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seem to vary the rights of the co-sharers, the whole remains 
common stock; the co-sharers being equally interested in 
every part of it. Second, on the death of an original co- 
sharer his heirs stand in his place, and succeed to his rights 
as they stood at his death; his rights may also in his hfe- 
time pass to strangers, either by alienation, or as in the case 
of creditors, by operation of law ; but in all cases those who 
come in,-in the place of the original co-sharer, by inherit- 
ance, assignment or operation of law, can take only his rights 
as they stand, including of course the right to call for a 
partition. Third, whatever increment is made to the com- 
mon stock whilst the estate continues joint, falls into and 
becomes part of that stock. On a partition it is divisible 
equally, no matter by what application of the common funds, 
or by whose exertions it may have been made; the single 
exception to the rule being, that on the acquisition by one 
co-sharer of a distinct property, with the aid only of the 
joint funds, the acquirer may take a double share in that 
property. The increment arising from the accumulations of 
undrawn income is obviously within the general rule” (z). 


§ 269. So long as the manager of the Joint Family ad- 
ministers it for the purposes of the family, he is not under 
the same obligation to economise or to save, as would be the 
case with a paid agent or trustee. For instance, where the 
family concern is being wound up on a partition, the 
accounts must be taken upon the footing of what has been 
spent, and what remains, and not upon the footing of what 
might have been spent, if frugality and skill had been 
employed (a). The reason, of course, is that the manager 
is dealing with his own property, and if he chooses to live 
expensively, the remedy of the others is to come to a parti- 
tion. -On the other hand “ he is certainly liable to make 
good to them their shares of all sums which he has actually 





(z) Soorjeemoney Dossee v. Denobundo, 6 M.1. A. 526,589; 8S. C. 4 Suth. 
(P. C.) 114, reversed by the P. C. upon the construction of a will, but these 
propositions were not disputed. See too Chuckun v. Poran, 9 Suth. 488 

(a) Tara Chand v. Reeb Ram, 8 Mad. H. ©.177; Choonee v. Prosunno, 
Sev, 281; Jugmohundasg v, Mangaldae, 10 Bom. 528, 
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mis-appropriated, or which he has spent for purposes other 
than those in which the Joint Family was interested. Of 
course, no member of a joint Hindu family is liable to his 
coparceners for anything which might have been actually 
consumed by him in consequence of his having a larger 
family to support, or of his being subject to greater expenses 
than the others ; but this is simply because all such expenses 
are justly considered to be the legitimate expenses of the 
whole family. Thus, for instance, one member of a joint 
Hindu family may have a larger number of daughters to 
marry than the others. The marriage of each of these 
daughters to a suitable bridegroom is an obligation incum- 
bent upon the whole family, so long as they continue to be 
joint, and the expenses incurred on account of such marriages 
must be necessarily borne by all the members, without any 
reference whatever to respective interests in the family 
estate” (b). Observations to the same effect were made 
by the Supreme Court of Bengal in the case from which I 
have already quoted, and they add, ‘‘ We apprehend that 
at the present day, when personal luxury has increased, and 
the change of manners has somewhat modified the relations 
of the members of a Joint Family, it is by no means unusual 
that in the common Khatta book an account of the separate 
expenditure of each member is opened and kept against 
him ; and that on a partition, even in the absence of fraud 
or exclusion, those accounts enter into the general account 
on which the final partition and allotment are made” (c). 


§ 270. The right of each member of an undivided Hindu 
family to require an account of the management, has been 
both affirmed and denied in decisions which are not very 
easy to reconcile. Possibly, however, the apparent conflict 
may be explained, by considering the various purposes for 
which an account may be demanded. It is of course quite 
clear, that every member of the coparcenary, who is entitled 





(b) Per Mitter, J., Abhaychandra v. Pyart, 5 B. L. R. 347, 
_ (c) Soorjeemoney Dossee v. Denobundo, 6 M. 1. A. 540; 8. c. “4 Suth. (P. 
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to demand a partition, is also entitled to an account, as a 
necessary preliminary to such partition. A different ques- 
tion arises, where the account is sought by a member who 
desires to remain undivided. A claim by a continuing co- 
parcener to have a statement furnished to him of the amount 
standing to his separate account, with a view to having that 
amount or any portion of it paid over to him, or carried 
over to a fresh account, as in the case of an ordinary part- 
nership, would, in a family governed by Mitakshara law, be 
wholly inadmissible. The answer to such a demand would 
be, “ You have no separate account. Your claim is limited 
to the use of the family property, and everything that has 
not been specifically set apart for you be longs to the family 
and not to its members.” It was a claim to an account of 
this sort to which Jackson, J., referred, when he said, ‘‘ It 
appears to be admitted that, although a son has a joint 
interest in the ancestral estate with his father, he cannot, 
as long as that estate remains joint, call upon his father for 
an account of his management of that estate ; that he, for 
instance, could not sue his father for mesne profits for years 
during which it was under his father’s management ” (d). 
But it would be very different if he said, “I wish to know 
how the affairs of the corporation to which I belong are 
being managed.” It certainly seems a matter of natural 
justice that such a demand should be complied with. The 
remedy which any coparcener has against mismanagement 
of the family property, is his right to a partition. But he 
cannot know whether it would be wise to exercise this right, 
unless he can be informed as to the state of the affairs of 
the family. Yet even a right to an account of this nature 
has in some cases been denied. The Supreme Court of 
Bengal in the case already referred to (e) say, “ the right to 
demand such an account, when it exists, is incident to the 
right to require partition ; the liability to account can only 
be enforced upon a partition.” In one case of a Bengal 





(d) Shudanund v. Bonomalee, 6 Suth. 256, 259. 
(¢) Soorjeemoney Dossee v. Denobundo, 6 M. 1. A. 540; 8. C. 4 Suth. (P. 
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family, Phear, J., drew a distinction as to the liability to 
account between the case of a management on behalf of a 
minor and on behalf of one of full years. In the former 
case he considered that the manager was strictly a trustee, 
and was bound when his trust came to an end, that is at 
the end of the minority, to account for the manner in which 
he had discharged it. But as regards adult members, he 
said, ‘ the manager is merely the chairman of a committee, 
of which the family were the members. They manage the 
property together, and the ‘ karta’ is but the mouthpiece of 
the body, chosen and capable of being changed by them- 
selves. Therefore, unless something is shown to the con- 
trary, every adult member of an undivided Joint Family, 
living in commensality with the ‘ karta,’ must be taken, as 
between himself and the ‘karta,’ to be a participator in, 
and authoriser of, all that is from time to time done in the 
management of the joint property to this extent, namely, 
that he cannot, without further cause, call the ‘ karta,’ to 
account for it. Of course, it may, as a matter of fact, be 
the case in a given family that the ‘ karta’ 1s the agent of, 
or stands in a fiduciary and accountable relation to, one or 
more of the members. It would be easy to imagine a state 
of things under which he had become the trustee of the 
property relative to his adult coparcener, or in which, by 
reason of his fraud or other behaviour, they, some or one 
of them, had acquired an equity to call upon him for an 
account. All that I desire to say is, that, in my judgment, 
he does not wear this character of accountability, merely 
because he occupies the position of ‘ karta’”’ (f/f). In this 
case, the plaintiff sought for the account, not merely for 
information, but as incidental to a claim for his share of the 
surpluses which such an account would show that the mana- 
ger had received. The suit was not one for partition, as 
is evident from the fact that the entire suit was dismissed. 
Had he sued for a partition he would of course have been 





(f) Chuckun v. Poran, 9 Suth. 483. See this case explained by Phear, J., 
Abhaychandra v. Pyari, 5 B. L. R. 354; 8. C. Sub nomine, Obhoy Chunder v. 
Pearee, 18 Suth, (F. B.) 75. 
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entitled to it, though on different terms as to accounting 
from those which he tried to impose. 


§ 271. This decision was relied on in a later case, where 
a widow (in Bengal) sued for a partition of the property, 
and, as incidental thereto, for the dissolution of a banking 
partnership, and that the defendant, the manager, should 
render an account of the estate of the common ancestor, 
and of the banking business (g). Markby, J., said, “I am 
clearly of opinion that, in the ordinary case of a joint Hindu 
family, the manager of the whole, or any portion of the 
family property, is not, by reason of his occupying that 
position, bound to render any accounts whatever to the 
members of the family.” He granted an account in the 
special case on the ground that the banking business was 
carried on, not as a common family business in the strict 
sense, the profits of which were all to sink into the common 
family fund, but rather on the footing of a partnership, the 
profits of which, when realised, were to be divided among 
the individual members in certain proportions. This deci- 
sion however was directly overruled by the Full Bench, in 
a case where the following questions were referred for 
decision :—1. Whether the managing member of a joint 
Hindu family can be sued by the other members for an 
account, and (it appearing that one of the plaintiffs was a 
minor) 2. Whether such a suit would not lie, even if the 
parties suing were minors, during the period for which the 
accounts were asked. Mr. Justice Mitter in making the 
reference said, “suppose, for instance, that one of the 
members of a Joint Family, with a view to separate from 
the others, asks the manager what portion of the family in- 
come has been actually saved by him during the period of his 
managership. If the manager chooses to say that nothing 
has been saved, but at the same time refuses to give any 
account of the receipts and disbursements, which were 


(9) Ranganmani v. Kasinath, 8B. L. R, (O. C.J.) 1; 8. C. 18 Suth. 
B.) 75, note. 
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entirely under his control, how is the member, who is desirous 
of separation, to know what funds are actually available for 
partition ? And according to what principle of law or justice 
can it be said that he is bound to accept the ipse ditt of 
the manager as a correct representation of the actual state 
of things?” Both questions accordingly were answered in 
the affirmative. The previous decision was overruled, and 
that of Chuckun v. Poran was reconciled and explained, as 
meaning only that joint managers must be taken to have 
authorized each other’s acts, and, therefore, could not after 
a lapse of years call for an account by one of themselves of 
dealings which were in fact their own (h). 


§ 272. The decision upon the two questions referred is 
no doubt perfectly sound. But I cannot understand the 
framework of the suit. The plaint alleged that there was 
real and personal property, the management of which was 
taken by the defendant in 1863; that although the profits 
were large, yet the plaintiffs had not been properly main- 
tained ; that the elder plaintiff had taken upon himself, in 
1866, the management of the one-third share belonging to 
himself and his minor brother; he prayed for recovery of 
one-third share of the profits during the defendant’s man- 
agement from 1863 to 1866, and also for one-third share of 
the personal property. No share of the real property was 
asked for. The account was asked for as incidental to this 
claim. The defendant pleaded a partition in 1849 which 
was found against. The original Court gave a decree for 
the plaintiff for a share of the profits of the real and per- 
sonal property, but not for a share of the corpus. This 
decree seems to have been in principle affirmed on appeal. 
It would appear then that the claim made by the plaintiff 
was, that a separate account should be kept in the name 
of each co-sharer, in which he should be credited with an 
aliquot share of the savings, and debited with the amount 


(h) Abhaychandra v. Pyari, 5B. L.R. 847; 8.0. 18 Suth. (F. B.) 75; Sud. 
nomine, Obhoy Chunder v. Pearee, 
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actually expended on himself, and that the balance should 
be paid over to him annually, or as it accumulated, when- 
ever he chose to ask for it. It is evident that if this prin- 
ciple were carried out, no additions could ever be made to 
the family property. If the entire family chose to live up 
to their income, of course they could do so. But would any 
one member of the family have a right to insist upon living 
upon a scale higher than was thought suitable by the other 
members? Would he have aright to withdraw his own 
share of the income annually from the family system 
of management or trade, and to deal with it on his own 
account? If he did so, would the accumulations of such 
annual withdrawals, and the profits made by means of them, 
be his own separate property, or would they continue to be 
joint property ? Either supposition involves a contradiction. 
If they became separate property, that would be in conflict 
with the rule that the savings of joint property, and acqui- 
sitions made solely by means of joint property, continue to 
be joint. If they became separate, it would follow that a 
member of an undivided family might accumulate large 
separate acquisitions by simply investing portions of the 
family property. On the other hand, if such accumulations 
remained joint property, the absurdity would arise that A. 
might sue B. and get a decree for a thousand rupees, and 
B. might sue A. the very next week, to enforce a partition 
of that sum and recover a moiety of it. 


§ 273. It is, however, quite possible that the plaint was 
based upon a system of family management, which is by 
no means uncommon, when the family continues undivided, 
but each member holds a portion of the property separately, 
and applies the income arising from it to his own use. Of 
course, if the portion appropriated to A. was placed in 
charge of B., the income would be held by him for the use 
of A., and he would be entitled to an account of its applica- 
tion, and to payment over of the balance. But this would 
be, not by virtue of the general usage of an undivided 
Hindu family, but in opposition to that usage, by virtue of 

40 


313 


Special family 
arrangement. 


$14 


Necessity for 
joint action. 


THE JOINT FAMILY. [Chap. VIII, 


@ special arrangement for the apportionment of the income 
among the individual branches. It must be owned, how- 
ever, that the language of Couch, C. J., looks as if he took 
a different view. He says (1), ‘“ It appears to me that the 
principle upon which the right to call for an account rests 
is not, as has been supposed, the existence of a direct 
agency, or of a partnership where the managing partner 
may be considered as the agent for his co-partners. It 
depends upon the right which the members of a joint Hindu 
family have to a share of the property ; and where there is 
a joint interest in the property, and one party receives all 
the profits, he is bound to account to the other parties who 
have an interest in it, for the profits of their respective 
shares, after making such deductions as he may have the 
right tomake.” If by this the learned Chief Justice meant 
that he was bound to account for these profits, in the sense 
of paying them over, or holding them at the disposal of the 
individual members, the opinion must be founded upon a 
distinction between the rights of co-sharers under Bengal 
and Mitakshara law. It must proceed upon the idea that 
the entire share of each member, and therefore its entire 
income, is appropriated to him, free of all claims by the 
others, and therefore that the manager only receives it as 
his agent and trustee. Such a view is certainly the logical 
result of Jimuta Vahana’s theory of joint-ownership. But 
it is opposed to many of the judicial dicta already quoted. 


§ 274. A necessary consequence of the corporate charac- 
ter of the family holding is, that wherever any transaction 
affects that property all the members must be privy to it, 
and whatever is done must be done for the benefit of all, 
and not of any single individual. For instance, a single 
member cannot sue, or proceed by way of execution (k), 
to recover a particular portion of the family property for 
himself, whether his claim is preferred against a stranger 


(i) a avenantra v. Pyart, 5 B. "i R. 838; 8. C. Sub nomine, Obhoy 
Chunder v. Pearee, 18 8uth. (F. B.) 75 
(k) Banarsi Das vy. Maharani Rane. 6 All. 27. 
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who is asserted to be wrongfully in possession, or against 
his coparceners. If the former, all the members must join, 
and the suit must be brought to recover the whole property 
for the benefit of all. And this, whether the stranger is in 
possession without a shadow of title, or by the act of one 
of the sharers, in excess of his power (1). If any of the 
members refuse to join as plaintiffs, or are colluding with 
the defendant, they should be made co-defendants, so that 
the interests of all may be bound (m). If from any cause, 
such as lapse of time, the other members cannot be joined 
as plaintiffs, the whole suit will fail (1). If the suit is against 
the coparceners, it is vicious at its root. The only remedy by 
one member against his co-sharer is by a suit for partition, 
as until then he has nv right to the exclusive possession of 
any part of the property (0). The same rule forbids one of 
several sharers to sue alone for the ejectment of a tenant (p), 
unless, perhaps, in a case where by arrangement: with his 
coparceners the plaintiff has been placed in the exclusive 
possession of the whole (q) ; or for enhancement of rent (7) 
or for his share of the rent (s), unless where the defendants 





(lL) Sheo Churn v. Chukraree. 15 Suth. 486; Cheyt Narain v. Bunwaree, 23 
Suth. 395; Parooma v. Valayooda, Mad. Dec. of 1853, 35; Rajyaram Tewari v. 
Lachman, 4 B. L. BR. (A. C. 3 118; 8.C.12 Suth, 478 approved in Phoolbas 
Koonwur v. Lalla Jogeshur, 31. A. ut p. 26; S.C. 1 Cal. 226;8.C, 25 Suth. 
285; Biswanathv. Collector of Mymensing, 7B. L.R. fae 42; S.C. 21 Suth. 
69, note; affirmed by F. B. Unnoda v. Erskine, 12 B. L. R. 370; 8. C. 2t Suth. 
68; Dewakur v. Naroo, Bom. Sel. Rep. 190; Nundun v. Lloyd, 22 Suth. 74; 
Teeluk v. Ramjus,5 N. W. P. 182; Nathuniv. Manraj,2Cal. 149. Arunachela 
v. Vythialinga, 6 Mad 27. The joinder of all necessary parties is the right not 
only of the plaintiff but of the defendant, as it is bis interest that the decree 
should bind the whole family. Hartgopal v. Gokaldas, 12 Bom. 138. 

(m) Rajaram Tewari v. Lachman, wb sup; Juggodumba v. Haran, 10 Suth. 
109; Gokool v. Efwaree, 20 Suth. 138; Kattusheri v. Vallotii, 8 Mad. 234; 
HKechu Lal v. Oliullah, 11 Cal. 388; Kalichandra v. Raj Kishore, ib. 615; 
Dwarkanath Mitter v. Tara Prosunno, 17 Cal. 160. 

(n) Kaltdas Kevaldus v. Nathu Bhagean, 7 Bom. 217. 

(o) Phoolbas Koonwur v. Lalla Jogeshur, 31 A.7; S.C. 1 Cal. 226; S.C. 
25 Suth. 285; Dadjee v. Wittal, Bom. Sel. Rep. 151; Trimbak v. Narayan, 11 
Bom. H. C. 69; Gobind Chunder v. Ram Coomar, 24 Suth. 393. Ramanuja 
vy. Virappa, 6 Mad. 90. 

(p) Sree Chand v. Nim Chand, 13 Suth. 387; 8.C 5 B. L. R. Appx. 26; 
Alum v. Ashad, 16 Suth. 188; Hulodhur v. Gooroo, 20 Suth. 126; Krtshnarav 
v. Govind, 12 Bom. H. C. 85; Sobharam v. Gunya, 2 N. W. P. 260; Balai 
v Gopal, 8 Bom 23; Reazut v. Chorwar, 7 Cal. 470. See also Gopal v. Mac- 
Naghten, 7 Cal. 751. 

(q) Amir Singh v. Moazzim, 7 N. W. P. 88. 

(r) Jogendro v. Nobin Chunder, 8 Cal. 8338. 

(8) Indromonee v. Suroop, 15 Suth. 895; 8. C. 12 B. L. R. 201 (note); Hur 
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have paid their rent to him separately, or agreed to do so, in 
which case they at all events could not raise the objection. 
Even in such a case, however, it would clearly be open to any 
of the other sharers to intervene, if they considered that their 
rights were being endangered (¢). And so where one mem- 
ber of a Joint Family has laid out money upon any portion 
of the joint estate, he cannot sue his co-sharers for repay- 
ment, unless there has been an express agreement that he 
should be repaid. Otherwise his outlay is only a matter to 
be taken into account on a partition (1). 


On the other hand, where the act of a third party with 
respect to the joint property has caused any personal and 
special loss to one of the co-sharers, which does not affect 
the others, he can sue for it separately, and they need not 
be joined (vr). And it would seem that one co-sharer may 
sue to eject a mere trespasser, when his object is to remove 
an intruder from the joint property, without at the same 
time claiming any special portion of it for himself (w). A 
fortiort, a member, of a Joint Family who has contracted in 
his own name for the benefit of the family, may sue upon 
the contract in their behalf, without joining the others (a). 


§ 275. The rights of shareholders inter se depend upon 
the view taken by the law which governs them of their 
interest in the property. In the early conception of a 


Kishore v. Joogul, 16 Suth. 281; 8. C.12 B. L. R. 293 (note); rub v. Gg. 
ram, 17 Suth. 408 ; §.C.12 BL. R 200 (note) ; Annoda v el Coumar, 
4 Cul. 88. Manohar Das v. Manzar Ali, 5 All. 40. As to cases where the other 
co-sharers are colluding with the defaulting t ne Cf. Jadu v. Sutherland, 4 
Cal. 556; aud Jadoo v. Kadumbinee, 7 Cal. J 

(t) Ganga v. Saroda, 8 B. L. R. (A.C. J. » 30; 8.C. 12 Suth. 50; Harad. 
hun v, Ram Newaz, 17 Suth. 414; Saleehoonissa v. Mohesh, 1b. 452 ; Sree 
Misser vy. Crowdy 15 Suth. 243 ; Dinobundhoo v. Dinonath, 19 Suth. 168 ; by 
F. B., Doorga v. Jampa, 12 B. L.R. 289; 8. C. 21 Suth. 46; Rakhal v. Mahtab, 
25 Suth. 221. Of courso the co-sharers might agree thit the tenant should pay 
each of them a portion of the rent, avd would then be entitled to sue separately 
ioe oe reepective portions. Guni v. Morun, 4Cal. 96; Lootfulhuck v. Gopee, 

941. 

(u) Nubkoomar v. Jye Deo, 2 8. D. 247 (817); Jalaluddaula v. Sumsamud. 

a aaa Dec. of 1860, 161; Muttusvamiyv. Subbiramantya, 1 Mad. H. O, 


(v) Gopee v. Ryland, 9 Suth hs nv aad v. MacNaghten, 28 Suth. 886. 
(w) Radha Proshad v. Esuf,7 Cal 


(«) Bungsee vy. Soodist,7 al. “30. 


Paras.274 & 275.) MODE OF ENJOYMENT OF PROPERTY. 


Hindu family the right of any member consisted simply in 
a general right to have the property fairly managed in such 
a manner as to enable himself and his family to be suitably 
maintained out of its proceeds. The duties which he was to 
perform, and the profits which he was to receive, would be 
regulated by the discretion of the head of the family. This 
is at present the case in a Malabar tarwad (y). Except so far 
as it is varied by special agreement or usage, the members of 
a family governed by Mitakshara law are still in much the 
same position (z). In Bengal, where the members hold 
rather as tenants in common than as joint tenants, a greater 
degree of independence is possessed by each (a). There, 
each member is entitled to a full and complete enjoyment 
of his undivided share, in any proper and reasonable man- 
ner which is not inconsistent with a similar enjoyment by 
the other members, and which does not infringe upon their 
right to an equal disposal and management of the pro- 
perty (b). But he cannot, without permission, do anything 
which alters the nature of the property ; as, for instance, 
build upon it. Where such an act isan injury to his copar- 
ceners the Court will, as a matter of discretion, though not 
as a matter of absolute right, direct the removal of the 
building (c). In exercising this discretion it is material to 
consider, whether the defendant is building on land in 
excess of that which would come to him on a partition, and 


(y) Kunigaratu vy. Arrangaden, 2 Mad. H.C. 12; Subbur Hegadiv. Tongu, 
4 Mad. H.C. 196 

(z) See per Lord Westbury, Appovier v. Rama Subbaiyan, 11 M.I.A. p. 89; 
8. U. 8 Suth. (P. O.) 1; ante, § 268. 

(a) See per Phear, J., Chuckun v. Poran, 9 Suth. 483; ante, § 270. 

(b) Exshan Chunder v. Nund Coomar, 8 Suth. 239; Gopee Kishen v. Hem. 
chunder, 13 Suth. 822; Nundun v. Lloyd, 22 Suth. 74; Stalkartt v. Gopal, 12 
B. L. KR. 197; 8. C. 20 Sutb. 168; Watson v. Ram Chand Dutt, 171. A. 110. 
And he may lease out his share, Kamdebul v. Mitterjeet, 17 Suth. 420. 

(c) Jankee v. Bukhooree, 8. D. of 1856, 761; Inderdeonarain v. Toolseena- 
cain, 8 D. of 1857, 765; Guru Dass v. Bijaya, 1 B. L. BR. (A.C. J.) 108; 8. C. 
Sub nomine, Goroodoss v. Bejoy, 10Suth. 171; Sheopersad v. Leela, 12 B. L. R. 
188; 8. C. 20Suth. 160; (wee Lala Bishwambhar v. Rajaram, 8B. L. R. Appx. 
67; 8.C. 16 Suth. 140 (note), where such w decree was refused, and Novin 
Chunder v. Mohesh Chunder, 12 Suth. 69); Holloway v. Mahomed, 16 Suth. 
140; 8. C. 12 B. L. R. 191 (note) Sub nomine, Holloway v. Sheik Wahed; (see 
apparently contra, Dwarkanath v. Gopeenath, 16 Suth. 10; 8. C. 12 B. L. R. 
o ies Alehdes v. Anjud, 6 N. W. P. 289; Rajendro v. Shama Churn, 

al, ‘ 
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whether on a partition the plaintiff could be adequately 
compensated (d). And the same rule has been applied 
where an entire change of crops has been introduced, where 
the produce would be valueless unless followed up by manu- 
facture (e). 


Coparcener may = § 276. There is nothing to prevent one co-sharer being 
tenant. ‘ 

the tenant of all the others, and paying rent to them as 

such. But the mere fact that one member of the family 

holds exclusive occupation of any part of the property, 

carries with it no undertaking to pay rent, in the absence of 

some agreement to that effect, either express or implied (/). 


(@) Paras Ram v. Sherjit, 9 All. 661; Shaik v. Dorup Singh, 12 All. (F. B.) 
436 


(c) Crowdee. v. Bhekdari, 8 B. L. B. Appr. 45; 8. C. 16 Soth. 41. 
my Aliadinee v. Sreenath, 20 Suth. 238; Gobind Chunder v. Ram Coomar, 
uth. 398. 


CHAPTER IX. 


DEBTS. 


§ 277. I wave thought it well to treat the subject of 
Debts, as affecting property, before that of voluntary alien- 
ations, as it illustrates a principle which is constantly recur- 
ring in Hindu law, viz., that moral obligations take prece- 
dence of legal rights; or, to put the same idea in different 
words, that legal rights are taken subject to the discharge 
of moral obligations. 


The liability of one person to pay debts contracted by 
another arises from three completely different sources, which 
must be carefully distinguished. These are—first, the reli- 
gious duty of discharging the debtor from the sin of his 
debts :—secondly, the moral duty of paying a debt contract- 
ed by one whose assets have passed into the possession of 
another :—thirdly, the legal duty of paying a debt contract- 
ed by one person as the agent, express or implied, of 
another. Cases may often occur in which more than one of 
these grounds of liability are found co-existing; but any 
one is sufficient. 


278. The first ground of liability only arises in the case 
of a debtor and his own sons and grandsons. In the view 
of Hindu lawyers, a debt is not merely an obligation but a 
sin, the consequences of which follow the debtor into the 
next world. Vrihaspati says, “He who having received a 
sum lent or the like, does not repay it to the owner, will be 
born hereafter in his creditor’s house, a slave, a servant, a 
woman, ora quadruped” (a). And Narada says, “ when a 


 eemtieniel 





(a) 1 Dig. 834. 
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devotee, or a man who maintained a sacrificial fire, dies 
without having discharged his debt, the whole merit of his 
devotions, or of his perpetual fire, belongs to his credi- 
tors” (b). The duty of relieving the debtor from these evil 
consequences falls on his male descendants, to the second 
generation, and was originally quite independent of the 
receipts of assets. Narada says, “The grandsons shall 
pay the debt of their grandfather, which having been legi- 
timately inherited by the sons has not been paid by them ; 
the obligation ceases with the fourth descendant (c). 
Fathers desire offspring for their own sake, reflecting, ‘this 
son will redeem me from every debt whatsoever due to 
superior and inferior beings.” Therefore ason begotten 
by him should relinquish his own property, and assiduously 
redeem his father from debt, lest he fall into a region of 
torment” (d). Vrihaspati states a further distinction as to 
the degrees of liability which attached to the descendants. 
“The father’s debt must be first paid, and next a debt con- 
tracted by the man himself; but the debt of the paternal 
grandfather must even be paid before either of these. The 
sons must pay the debt of their father, when proved, as 
if it were their own, or with interest; the son’s son must 
pay the debt of his grandfather, but without interest; and 
his son shall not be compelled to discharge it;” to which 
the gloss is added, ‘unless he be heir and have assets” (e). 
Finally Yajnavalkya adds an exception to these rules: that 
the son is not liable to pay if the father’s estate is actually 
held by another; as, for instance, if he is from any cause 
incapacitated from succession (/). 
Narada, iii. §10. The text of Manu, xi. § 66, which Jugannatha cites 

(1 Dig. 267) as referring toa money debt, seems to refer tothe three debts which 
are elsewhere spoken of, viz., reuding the Vedas, begetting a son, and perform- 
ing sacrifices. See Manu, vi. § 86, 37, ix. § 106; Vishnu, xv. § 45. 

(c) This is counted inclusive of the debtor, 1 Dig. 302; Yajnavalkya, ii. § 90. 

(d) Narada, iii. § 4—6. According tothe Thesawaleme (i. § 7), sons were 
also bound to pay their father’s debts, even without assets. 

(e) 1 Dig. 263 ; Katyayana, 1 Dig. 801; V. May., v. 4, § 17. 

(f) 1 Dig. 270; V. May., v. 4.8 16; Katyayans, 1 Dig. 278. [t has been 
held that this principle of Hinda law does no apply tothe Numbudri Brah.- 
mans of Malabar, who are governed by a combination of Hindu aud Muruma. 


katayem law, Nilakandan vy Madharan, 10 Mad. 9. See as to their nangea. 
Vishnu v. Krishnan, 7 Mad. 15; Vasudevan v. Secretary of State, 11 Mad. 187. 


Fara. 979.) LIABILITY OF SON LIMITED TO ASSETS. 


§ 279. The liability to pay the father’s debt arises from 
the moral and religious obligation to rescue him from the 
penalties arising from the non-payment of his debts. And 
this obligation equally compels the son to carry out what 
the ancestor has promised for religious purposes (g). It 
follows, then, that when the debt creates no such moral 
obligation the son is not bound to repay it, even though he 
possess assets. This arises in two cases, 1st, when the debt 
is of an immoral character; 2nd, when it is of a ready-money 
character. 


“The sons are not compellable to pay sums due by their 
father for spirituous liquors, for losses at play, for promises 
made without any consideration, or under the influence of 
lust or of wrath ; or sums for which he was a surety (except 
in the cases before mentioned), or a fine ora toll, or the 
balance of either,” nor generally, ‘any debt for a cause 
repugnant to good morals” (hk). Jagannatha denies that a 
son is not liable for the debts of his father as surety, and 
says with much reason, that if by a toll is meant one pay- 
able at a wharf or the like, that is a cause consistent with 
usage and good morals and it ought to be paid (7). Another 
meaning of the word “(Culka,” translated toll, is a nuptial 
present, given as the price of a bride, and this has been 
determined not to be repayable by the son, apparently on 





(g) Katyayana, | Dig. 299. 

(h) Vrihaspati, Gautama, | Dig. 305; Vyasa, 1b. 805; Yajnavalkya, 1b. 311; 
Katyayana, 1b 800, 809; 2 W. MacN. 210. As to what are mineral, debts, 860 
Budree Lall v, Nantee, 23 Suth. 260; Wajed Hossein v. Nankoo, 25 Sath. 311; 
Luchmi v. Asman, 2 Cal. 213; 8S. ©. 25 Suth. 42); Sura) Bunst hoer ¥. Sheo 
Proshad, 6 1. A.88; 8.0.5 Cal. 148; Sitaram v. Zalim Singh, 3 All. 231. A 
decree against a futher for money which he had criminally misappropriated 
does not bind his son’a estate as being a debt which they were bound to pay, 
Mahabir Prasad v. Baadeo Singh, 6 All. 2384 The onus of proving that the 
debt was contracted for an immoral or illegal purpose lies upon thuse who 
ullege it, and the onus is not discharged by showing that the father lived an 
extravagant or immoral life. Bhuagbut Pershad v. Ginga Koer, 151. A. 99; S. 
© 18 Cal 717; Chintamanrav v. Kashinath, 14 Bom. 320. 

(i) 1. Dig. 805, acc. Manu, viii § 159, 160 As regards suretyship, the son’s 
linbility bas been expressly affirmed. Moolchund v. Krishna, Bellasia, 54. 
Situramayya v. Venkatramanna, 11 Mad 83. As regards fines, the reaaon is 
given ‘that a eon is not liable for a penulty incurred by his father iu expiation 
of an offence ; for ueither sins nor the expiation of them are hereditary.’’ 
Nhanee v. Hureeram, t Bor. 90 [101] analogous to the priuciple of EKuglish 
Law that au action tor u tort dues not survive. 

41 
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the ground that it constitutes the essence of one of the 
unlawful forms of marriage (k). Sir Thomas Strange takes 
the term in its natural signification, and explains the non- 
lability on the ground that such payments are of a ready- 
money character, for which no credit is, or at all events 
ought to be given (I). 


It also follows that the obligation of the son to pay the 
debt is not founded on any assumed benefit to himself, or to 
the estate, arising from the origin of the debt; still less is 
that obligation uffected by the nature of the estate, which 
has descended to the son, as being ancestral, or self-acquired. 
“Unless the debt was of such a nature that it was not the 
duty of the son to pay it, the discharge of it, even though it 
affected ancestral estate, would still be an act of pious duty 
intheson. By the Hindu law, the freedom of the son from 
the obligation to discharge the father’s debt has reference 
to the nature of the debt, and not to the nature of the estate, 
whether ancestral oracquired by the creator of the debt” (m). 


§ 280. The law as administered in our Courts, in all the 
provinces except Bombay, has for many years held that the 
heir is only liable to the extent of the assets he has inherited 
from the person whose debts he is called on to pay (n). 
But as soon as the property is inherited a hability pro tanto 
arises, and 1s not removed by the subsequent loss or des- 
truction of the property, and still less, of course, by the 
fact that the heir has not chosen to possess himself of it, or 
has alienated it after the death (0). In Bombay, however, 


(k) Keshow Rao v. Naro, 2 Bor. 194 [215]. (tl) 1 Stra. H. L, 166. 
(m) Hunoomanpersaud v. Mt. Babooee, 6 M. I. A, 421; S.C. 18 Suth. 8l, 
(note) ; Girdharee Lall v. Kantoo Lali, 1 1. A. 821; 8 C. 14 B.L R. 187 ; 
S.C. 22 Suth. 56; Suraj Bunsi boer v. Sheo Proshad, GI. A. 88; 8.C. 5 Cal. 
148; Muttayan Chetty v. Sangili, 9 I. A. 128; Narayansami v. Samidas, 
6 Mad. 293 ; Bhagbut Pershad v. Girja Koer, 157. A. 99; S. C. 15 Cal. 717. 
(n) Rayappu v. Ali Sahib, 2 Mad. H.C. 336; Karup an v. Vertyal, 4 Mad. 
. C. 1; Aga Hajee v. Juggut, Montr. 272; J amooaah: v. Mudden, tb. 297; 
Dyamonee v. Brindabun, 8. D. of 1856, 97; Kunhya v. Bukhtawar, 1 N, W. 
P. (8. D.) 8; Ponnuppa v. Pappuvayyangar, 4 Mad. pp. 9, 21,45; 8.0. 5 Ind. 
Jur. Supplement. 
(0) Kasi v. Buchireddi, Mad. Dec. of 1860, 78; Unnopoorna v. Gunga, 2 Suth. 
296; Kevul Bhagvan v. Ganpati, 8 Bom. 220; Girdharlal y, Bai Shiv, ibid. 809. 


Paras. 270-281.) EVIDENCE AND NATUR OF ASSETS. 
ff 


the stricter rule was applied, that a son was liable to pay 
his father’s debts with interest, and a grandson those of 
his grandfather without interest, even though no assets had 
been inherited ; but the Courts held that the rights of the 
creditor could only be enforced against the property of the 
descendant, and not against his person (p). But in that 
presidency, also, the law has, by legislation, been brought 
into conformity with the more equitable rule observed else- 
where. (q). 


§ 281. As regards the onus of proof that assets have come 
to the hands of the heir, it has been ruled by the Madras 
High Court, that the plaintiff must in the first instance give 
such evidenceas would prima facte afford reasonable grounds 
for an inference that assets had, or ought to have, come to 
the hands of the defendant. But when the plaintiff has 
laid this foundation for his case, it will then lie on the 
defendant to show that the amount of the assets is not suffi- 
cient to satisfy the plaintiff’s claim, or that they were of 
such a nature that the plaintiff was not entitled to be satis- 
fied out of them, (7) or that there never were any assets, 
or that they have been duly administered and disposed of 
in satisfaction of other claims. The mere fact of a certificate 
having been taken out was held not to be even primé facie 
evidence of the possession of assets. But the Court refused 
to offer any opinion whether the same rule would apply since 
the Stamp Act, which made it necessary that the amount of 
assets to be administered under the certificate should be 
apparent from it (s). As to the doubt expressed by the 
High Court as to the effect of the stamp, it is probable that 

(p) Pranvullubh v. Deocristin, Bom. Sel. Rep. 4; Hurbojee v. Hurgovind, 
Bellasis, 76; Narastmharav v. Antaji, 2 Bom H.C. 64. 

(q) Bombay Act: VII of 1866 [Hiudus liability fur aucestor’s debts]. Sakha- 
ram v. Govind, 10 Bom. H. C. 361; Udaramv. Ranu, 11 Bom. H. C. 76. In 
Bombay the Courts appear still to hold that the creditor is entitled to obtain 
a decree with costs against the son as legal representative of the father for the 
debts of the latter, though the decree cannot be enforced without proof of 
assets. Lallu Bhagvan v. Tribhuvan Motiram, 13 Bom. 653. It seems hard, 
howenet, that the son should be put to the cost of proving a merely worthless 
Claim. 


(r) Krishnaya v. Chinnaya, 7 Mad. 597. 
(8) Kottula v. Shangara, 8 Mad. H. 0. 161; Joogul v, Kaleo, 25 Suth. 224, 
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they would have given the same decision had it been neces- 
sary to decide the point. The primary object of a certificate 
is to collect debts, and the stamp would be assessed on the 
value of these. But this would be no evidence that the 
assets had been realised. 


§ 282. Another very important question which has lately 
been much discussed is this ; where property has desconded. 
from father to son, is the whole, or any lesser part, of such 
property to be treated as assets which are liable to be taken 
in payment of the father’s debts? In Bengal no such 
question could arise, as the rights of the son come into 
existence for the first time on the father’s death. He takes 
the ancestor’s property strictly as heir, and all that he so 
takes is necessarily assets of him from whom it descends 
(§ 2385). But it is different in districts governed by the 
Mitakshara. There each son takes at his birth a co-ordinate 
interest with his father in all ancestral property hold by the 
latter, and on the death of the father the son takes, not as 
his heir, but by survivorship, the father’s interest simply 
lapsing, and so enlarging the shares of his descendants 
(§ 229, 246). It is evident then that three views might be 
taken of the son’s liability. Furst ; that it only attached to 
the soparate, or sclf{-acquired, property of the father, which 
the son strictly took ashis heir. Secondly; that it attached 
to that share of the joint property which, according to the 
rulings in Madras and Bombay (§ 330—835), a father can 
dispose of in his htetime. Thirdly; that it applied to the 
whole property in the hands of the father as representing 
the Joint Family. After some conflict of decisions the last 
view has recently been decided to be the correct one, in a 
case where the property was of the ordinary partible 
character (t) ; and the same rule was applied by the Privy 
Council where the estate was an ancient impartible polliem 
of the nature of a Raj (wu). 


(t) Ponnappa v. Pappuvayyangar, 4 aos 1; 8.C.5 Ind. Jur. Supplement; 
Sheo Proshad v. Jung Buhadur, 9 Cal. 8 


(wu) ae Chettt v. San A 9 7” “ 128, reversing S. O, 8 Mad. 870; 
Bivagiri v. Tiruvengada, 7 Ma 


Paras. 261-283.) LIABILITY OF SON. 


§ 283. The liability of the son is stated by the old writers 
to arise not only after the actual death of the father, but 
after his civil death, as when he has become an anchoret, 
or when he has been twenty years abroad, in which case his 
death may be presumed, or when he is wholly immersed in 
vice, which is explained by Jagannatha as indicating a state 
of combined insolvency and insolence, in which the father 
being devoted to sensual gratifications, gives up all attempts 
to satisfy his creditors, and sets them at defiance (v). And 
so when tho father is suffering from some incurable disease, 
or is mad, or is oxtremely aged (w). But I imagine that no 
suit could now be brought directly against sons, based solely 
on their hability to pay the debt of their father, until he 
was elther actually or civilly dead, so that the estate had 
legally vested in the sons. In a Madras case where a son, 
living apart from his father, was sued for his father’s debt 
during the life of the latter, the Pandits being questioned 
as to his liability replied, “The Hindu law-books, Vijnanes- 
vareyum, ctc., do not declare that the debt contracted by 
a person shall be discharged by his wife and son, while the 
said person is alive, is residing in his own village, and is 
still capable of carrying on business” (7). And in a later 
case, wherc the plaintiff sought to recover from the wife and 
brothors of the obligor of a bond, not on the ground of any 
personal liability, but as the representatives of the obligor, 
who was supposed to be dead, the Court held that no suit 
could be maintained before the lapse of the time which 
raised the legal presumption of the death of tho obligor, 
unless there was proof of special circumstances which war- 
ranted the inference of the death within a shorter period (y). 
In Bombay a son had taken a share of the ancestral] property 
by partition with his father, and held it as separate property 
for twenty years. <A suit was brought against the son 

(v) venus 1 Dig. 266; Yajnavalkya, ib, 268; 2 Stru. H. L. 277; 2 W. 
MacN. 2 


(w) Kat iyani Vriliaspati, 1 Dig. 277 
(@) Chennapah v. Chellamanah, a roe of 1851, p. 33. 


(y) Karu uppar v. Veriyal, 4 Mad. H.C. 1, Here, Voweres the supposed lia. 
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during his father’s life to compel him to pay a debt of his 
father out of his share. The Poona Shastri gave his 
opinion that the son was hable, on the ground that “the 
expression ‘incurable disease’ is to be understood as re- 
ferring to disease either mental or bodily, and a father 
having the anxiety of his debts in his mind may be 
considered as suffering from mental disease, and therefore 
it is binding on his son to discharge them.”’ On appeal the 
Shastri of the Sudr Adawlut stated in his futwah “ that if 
a son has taken possession of his share of the ancestral 
property, and a release has been passed, and if his father be 
tree from any incurable disease, the father’s debt cannot be 
recovered from the share allotted to his son,” also, ‘‘ that 
during the father’s lifetime, his son is not obliged to liqui- 
date his father’s debts.” This futwah was accepted by the 
Sudr Adawlut, and a decision was passed exempting the 
property of the son from lability (2). 


§ 284. Where the son is sued after his father’s death for 
the payment of his father’s debts, it is, as already observed, 
utterly immaterial whether the debts had been contracted 
for the benefit of the family, or for the sole use of the 
father, provided, in the latter case, they were not of an 
immoral character (a). The Madras Court for some time 
struggled against the full application of this doctrine, on 
the ground that it would enable the father indirectly to 
make the family property liable to a greater extent than 
that to which he could have affected it by any direct act in 
his lifetime. Their views wero, however, overruled by the 
Judicial Committee. The facts of the case were as follows: 
the holder of an impartible estate in Madras contracted 
certain debts for necessary purposes previous to the birth 
of his son. Subsequently he contracted other debts which 
were found by both Courts to be neither necessary nor 








(%) Amrut v. Trimbuck, Bom. Sel. Rep. 218. See Ponnappa v. Pappuvay- 
vengar rr pp. 18, 18, 26; Gurusami v. Chinna Mannar, 6 Mud. 87, p. 46, 

(a) Ante, § 279; Udaramv. Ranu, 11 Bom. H. C. 76, 88; Goburdhon vy, 
Singessur, 7 Cal. 52. 


Paras. 288-285. | LIABILITY OF SON, 


beneficial to the family. For these he was sued in 1867, 
and to satisfy the decree he entered into an arrangement 
for payments by instalments, hypothecating part of his 
Zemindary as security for the debt. Upon default of pay- 
ment this portion of the Zemindary was attached during 
his life. Upon his death the Court released the attachment. 
The creditor then sued the son and successor of his origina] 
debtor for the double purpose of restoring the attachment, 
and of making the entire property liable for payment of 
his debt. The High Court held that the estate was liable 
for so much of the debt as was contracted for necessary 
purposes, but refused to make it liable to any extent for the 
remainder of the debt contracted subsequent to the birth of 
the son, and not for the benefit of the family. On appeal 
the Privy Council refused to restore the attachment upon 
the portion of the estate which was specifically pledged, but 
held that the whole estate was lable in the hands of the 
heir for all the debts, which though neither necessary nor 
beneficial to him were free from any taint of immorality (0). 


§ 285. The principle of these decisions has recently re- 
ceived a considerable extension by its application by the 
Privy Council to cases where the father has mortgaged or 
sold the family property to liquidate his private debts, or 
where it has been sold in execution of decrees against him 
for such debts. Where such transactions affect a larger 
share of the property than his own interest in it, the 
result evidently is that the sons are compelled indirectly 
to discharge during the father’s life an obligation which 
in strictness only attaches upon them at his death. The 
body of law deducible from the rulings of the Judicial 
Committee seems to rest upon a series of exceptions to a 


(2) Muttayan Chetti v. Sangili, 8 Mad. 370; S. C. on appeal, 9 1, A. 128, 
following Girdharee Lall v. Kantoo Lall, 11. A. 821; 8.C. 14 B. L. R. 187; 
8. C, 22 Suth. 566; Suraj Bunst Koer v. Sheo Proshad, 6 1. A. 88; 8. C. 5 Cal. 
148 ; and affirming Ponnappa v. Pappuvayyangar, 4 Mad. 1 Wherethe father’s 
property hns fallen to the son by survivorship, the liability of the latter must 
be enforced by fresh suit, and not by execution of the decree against the 
father, unless it had been enforced by attachment during his life, in which case 
it becomes a charge upon the estate. Venkatarama v, Senthivelu, 138 Mad. 265. 
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general rule. The general rule is that no member of an 
undivided family can by any process appropriate to his 
own benefit a larger portion of the family property than 
the share he would obtain on partition. The exception is, 
that where the father has incurred a debt which would 
bind his son, the creditor can obtain satisfaction of the 
debt, either by conveyance from the father, or by a decree 
of Court, to the extent of even the whole family property. 
And this is subject to a further exception, that a creditor 
who wishes to enforce his claim against the interests of the 
sons, must show that he intended to do so by his proceedings 
in execution, or that he believed he was domg so by the 
form of the conveyance which he received. The first branch 
of these special rules was decided by the Privy Council 
under the following circumstances. Certain property des- 
cended from Kunhya Lall to his two sons, Bhikaree and 
Bhujrung. The former of the two had ason, Kantoo. The 
family was governed by Mithila law, and therefore, the pro- 
perty being ancestral, Kantoo acquired an interest in it by 
his birth. Subsequently to his birth Bhikaree executed a 
bond, upon which judgment was obtained, and his share of 
the property was attached. To pay off this judgment a 
portion of the property was sold by both brothers. It does 
not appear that Bhikaree’s bond was in any respect for the 
benefit of the family, or that the sale of the property was 
for the family benefit, except in so far as it went to satisfy 
the decree, and except as to a small portion which was 
applied in payment of Government revenue. Kantoo Lall 
sued to set aside the sale, as not having been made for his 
benefit or with his consent. A similar suit was brought by 
Mahabeer, the son of Bhujrung. The High Court dismissed 
Mahabeer’s suit, on the ground that he was not born at the 
time the deed of sale was executed, but awarded to Kantoo 
Lall one-half of his father’s share. The Privy Council re- 
versed this decree. They remarked in their judgment, “ It 
is said that they (Bhikaree and Bhujrung) could not sell the 
property, because before the deed of sale was executed, Kan- 
too Lall was born, and by reason of his birth, under the 
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Mithila law, he had acquired an interest in that property. 
Now it is important to consider what was the interest which 
Kantoo Lall acquired. Did he gain such an interest in this 
property as prevented it from being liable to pay a debt 
which his father had contracted? If his father had died, and 
had left him as his heir, and the property had come into his 
hands, could he have said that because this was ancestral 
property which descended to his father from his grand- 
father, it was not liable at all to pay his father’s debts ?”’ 
They then quoted the passage above referred to (6 M.I.A. 
421, § 279) and proceeded, “that is an authority to show 
that ancestral property which descended to a father under 
the Mitakshara law is not exempted from liability to pay 
his debts because a sonis born to him. It would be a pious 
duty on the part of the son to pay his father’s debts, and 
it being the pious duty to pay his father’s debts, the ances- 
tral property, in which the son, as the son of his father, 
acquires an interest by birth, is liable to the father’s debts. 
The rule is, as stated by Lord Justice Knight Bruce, “the 
freedom of the son from the obligation to discharge the 
father’s debt has respect to the nature of the debt, and not 
to the nature of the estate, whether ancestral or acquired 
by the creator of the debt.” It is necessary, therefore, to 
see what was the nature of the debt for the payment of 
which it was necessary to raise money by the sale of the 
property in question. If the debt of the father had been 
contracted for an immoral purpose, the son might not have 
been under any pious obligation to pay it; and he might 
possibly object to those estates which had come to the father 
as ancestral property being made liable to the debt. That 
was not the case here. It was not shown that the bond 
upon which the decree was obtained was given for an 
immoral purpose: it was a bond given apparently for an 
advance of money, upon which an action was brought. The 
bond had been ‘substantiated in a Court of Justice; there 
was nothing to show that it was given for an immoral pur- 
pose; and the holder recovered a decree upon it. There 
is no suggestion either that the bond, or the decree, was 
42 
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obtained benamee for the benefit of the father, or merely 
for the purpose of enabling the father to sell the family 
property, aud raise money for his own purpose. On the 
contrary, it was proved that the purchase-money for the 
estate was paid into the bankers of the father, and credit 
was given to them with the bankers for the amount, and 
that the money was applied partly to pay off the decree, 
partly to pay off a balance which was due from the father 
to the bankers, and partly to pay Government revenue ; and 
then there was some small portion of which the application 
was not accounted for. But itis not because a small portion 
is unaccounted for that the son has a right to turn out the 
bonu fide purchaser who gave value for the estate, and to 
recovér possession of it with mesne profits. Even if there 
was no necessity to raise the whole purchase-money, the 
sale would not be wholly void” (c). 


§ 286. his decision has been followed in numerous cases 
from all the Presidencies, where sales or mortgages by a 
father for the purpose of satisfying antecedent debts of his 
own, Which were neither immoral on the one hand, nor 
beneficial to the family on the other, have been held to bind 
the sons’ and grandsons’ share iu the property as well as the 
father’s share (d). The Bengal Court, however, takes a 
distinction which seems to be peculiar to itself. They hold 
that such a transaction is valid against the other members 
of the fannly as being “an alienation for the performance 
of indispensable duties within the meaning of para. 29, 
Chap. 1, § 1 of the Mitakshara.” But they also hold that 
even such an alienation, though it binds minors, cannot 














(c) Girdharee Lall v. Kantoo Lall,1 1. A. 321, 380; S.C. 14 B. L. R. 187; 
§.C.22 Suth 56; Suraj Bunst Koer v. Sheo Proshad, 61. A. 88; S.C. 5 Cal. 
148. See these causes discussed. W. & B. 646. 

(d) Muddun Gopal v. Mt. Gowrunbutty, 15 B. LR. 264; 8.C. 23 Suth. 
365 ; Adurmont v. Chowdhry, 3 Cal. 1; Ponnappa v. Pappuvayyangar, 4 Mad. 
1; Ganyulw v. Ancha, 4 Mad. 73; Narayana v. Narso, 1 Bom. 262; per 
curiam, Lakshman v. Satyabhamabai, 2 Bom. 498; Kastur v. Appa, 5 Bom. 
622; Darsuv. Bikarmajit, 3 All. 125; Sadashiv Dinkar v. Dinkar Narayan, 
6 Bom 520; Ramphul Singh v. Leg Narain, 8 Cal. 517; 8. C. 10C. L. R. 489; 
Velluyammal v. Katha Chetty, 5 Mad. 61; Fakirchand v. Motichand, 7 Bom. 
438 ; Trimbak Balkrishna v. Narayan Damodar, 8 Bom. 481; Ponnappa v. 
Pappurayyungar, 9 Mad. 343; Koer Hasmal v. Sunder Das, 11 Cal. 896. 
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bind adults without their consent express or implied. Con- 
sequently, that a sale or mortgage by a father to satisfy his 
antecedent debt cannot per se bind his adult sons, though 
it would bind any who were minors at the time (e). Prac- 
tically, however, the Court seems to get rid of its own dis- 
tinction by holding that even in such a case, “ the property 
would be bound ; not indeed by virtue of the mortgage but 
by virtue of the father’s debt antecedent to the suit being 
enforceable against the joint ancestral estate and therefore 
against the mortgaged property as part of it. Strictly 
speaking, perhaps, the suit should be in the form of a suit 
upon the mortgage as against the father, and upon the 
debt as an antecedent debt as against the interests of the 
sons in the joint ancestralestate. But this would be merely 
matter of form (f).” Similarly, though the Bengal Court 
holds that the rule laid down by Girdharee Lall v. Kantoo 
Lall only applies where the sale or mortgage was made in 
consideration of a debt antecedent to the transaction pur- 
porting to deal with the property (g), they practically arrive 
at the same result in cases where there has been no antece- 
dent debt, by holding that the money, which is the consider- 
ation for the sale or mortgage, constitutes a debt to the 
purchaser or mortgagee, which, in a suit properly framed 
against the son, might be enforced by a decree directing 
the debt to be raised out of the whole ancestral estate, 
including the mortgaged property, and this whether the 
Son was a minor or an adult at the time of the transaction (h). 


§ 287. Where a father has sold or mortgaged the family 
property for an antecedent debt, not of an immoral or 
illegal character, it seems now quite settled that a sale 


(e) Upooroop v. Lalla Bandhjee, 6 Cul. 749, 758 ; see Muthoora v. Bootun, 13 
Suth, 30; contra, Phulchand v. Mansingh, 4 All. 309 
P 63 Laljee v. Fakeer, 6 Cal. 135, 188. See Baso Kooer v. Hurry Dass, 

al, 4 

(q) Supra (note f) 6 Cal. 188; Hanuman Kamat v. Dowlut Munder, 10 
ae 528 a ; Lal Singh v. Deo Narain, 8 All. 279; Arunachela v. Munisawmy, 

ad 

(h) Luchman v. Giridhur, 5 Cal. 855, (F. B.); Gunga Prosad v. Ajudhia, 8 

Oal, 181; Contra, Jamna v. "Nain Sukh, 9 All. 493. 
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under a decree against him enforcing such a transaction 
will bind his sons, even though they have not been made 
parties to the suit (7). The reason for this appears to be 
that the right of the purchaser or mortgagee was complete 
by means of the transfer made to him by the father, and 
did not require the decree to give it validity against his 
sons. The only effect of the decree is to give the stamp of 
genuineness to the demand, and to direct the mode in which 
the transaction is to be carried out. Where the Court 
enforces a mortgage by directing a sale of “ the right title 
and interest” of the mortgagor, these words may “include 
the entire interest which he had authority to mortgage at 
the time he executed the deed of mortgage, as distinguished 
from the share of the judgment debtor which was available 
to creditors generally at the date of the attachment’ (k). 
Hence where the decree would deprive the sons of any right 
which they would possess, not inconsistent with the vali- 
dity of the mortgage, as for instance the right to redeem, 
the Madras High Court holds that this right is not taken 
away from them by a decree to which they are not a 
party (J). The High Court of Bombay had occasion to 
consider the same question in a case where there had been 
a partition between father and sons after the mortgage aud 
before suit. They refrained from deciding the general ques- 
tion as to the effect of such a decree against the father alone 
in binding the sons. They considered it quite clear that after 
the partition the father could not be treated as representing 
the interests of his sons in the suit, and that, therefore, their 
right to redeem was unaffected by the decree (m). 


(t) Suraj Bunsi Koer v. Sheo Pershad Singh, 6 I. A. 88; 8. C. 5 Cal. 148; 
Ponnappa v. Pappuvayyangar, 4 Mad. 1; 9 Mad. 343 ; Srinavasa v. Yelaya, 5 
Mad. 251; Ramphul Singh v. Deg. Narain, 8 Cal.517; Krishnamma v. Perumal, 
8 Mad. 388 ; Sadashtv Dinkar v. Dinkar Narayan, 6 Bom. 520; Hurdey Narain 
v. Rooder Perkash, 11 1. A, 26, 28; 8.C.10Cal. 626; Basamal v. Maharaj Singh, 
8 All. 205 ; Sundraraja v. Jagannada, 4 Mad. 111. The decisions of the Privy 
Council in Simbhu Nath v. Golab Singh, and Pettachi Chetty v. Stvagiri Zemin- 
dar, 141. A. 77, 84, rested on grouuds which are stated, post, § 294, 295. 

(k) Per curiam, 8 Bom. p. 486, 4 Mad. p. 65, 17 1. A. p. 16. 

(lt) Ponnappa v. Pappuvayyangar, 4 Mad. 1,69. The High Court of Bengal 
appears to have taken the same view in Ramphul Singh v. Deg Narain, 8 Cal. 


p. 525. 
(m) Trimbak Balkrishna v. Narayan Damodar, 8 Bom. 481. 
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§ 288. After much conflict of decision in the Indian 
Courts, arising from a misunderstanding of certain cases 
which will be referred to hereafter, itis now settled that the 
sons may be bound by proper proceedings taken by the 
creditor against the father to enforce a mere money debt due 
by him, although the sons are not made parties to the suit. 
The leading case upon this point is that of Muddun Tha- 
koor v. Kantoo Lall (n). The facts of that case were as 
follows. Kunhya Lall died in 1843 leaving two sous Bhi- 
karee and Bujrung. Kautoo Lall, the son of Bhikaree, was 
born in 1844. In 1855 Bhikaree and Bujrung borrowed 
Rs. 3,540 from Mt. Asmutanissa and others, and executed 
a bond for the amount, in which they hypothecated certain 
specified Mousahs of the joint family property. In 1857 
the bondholders obtained a decree ayvainst Bhikaree and 
Bujrung in these terms: “ Plaintiffs sue defendants for 
the recovery of Rs. 3,540 under a bond duly registered, 
and Rs. 1,189 interest thereon from date of bond ‘to 
date of suit at one per cent. aggregating Rs. 4,729.” An 
acknowledgment by defendants was recited, and it was 
‘* ORDERED that this suit be decreed to plaintiffs according to 
acknowledgment filed by defendants. The plaintiffs do re- 
cover from defendants the money claimed with costs and in- 
terests from the date of suit to that of realisation.” It is 
evident that though the plaintiffs might have sued to enforce 
the hypothecation as such, they chose to treat the bond as 
a mere money claim, upon which they sought a simple 
decree for money. Kantoo Lall who was then of full age 
was not made’a party to the suit, nor was Mahabeer, an 
infant son of Bujrung, who was born after 1856. Inu 1859 
the right, title and interest of the judgment debtors in cer- 
tain specified properties was sold in execution of the decree, 
and was purchased by a benamidar for Muddun Thakoor. 
Judging from the names of the properties it would appear, 
that although most of those which were hypothecated in 


Se aamananmamenenenl 











(n) 11. A. 821, 388 ; 8. C.14B. L. RB. 187; 8. C. 22 Suth. 56. The facte o of 
the case are not set out j in the report, but are ‘fally stated by the Chief Justice 
of Madras (9 Mad. $47) from 8 personal examination of the original record. 
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1855 were sold under the execution, yet some which were 
hypothecated were not sold, and some which were sold 
had not been hypothecated. ‘lhe whole execution appears 
to have proceeded upon the footing of an ordinary money 
decree, and not of a mortgage. Kantoo Lall sued Muddun 
Thakoor to recover the whole property, a relief to which he 
would have been entitled if his share had been improperly 
sold (§ 340). The High Court of Bengal awarded him 
the share to which he would have been entitled on parti- 
tion. This decree was reversed by the Judicial Committee. 
The judgment followed that in Girdhar Lall’s case (§ 285) 
of which it formed part. It rested on the principle laid 
down in that case that, “ It would be a pious duty on the 
part of the son to pay his father’s debts and it being the 
pious duty of the son to pay his father’s debts, the ances- 
tral property, in which the son, as the son of his father, ac- 
quires an interest by birth, is hable to the father’s debts.” 
It applied that principle to the particular case by saying. 
“Tt has already been shown that if the decree was a pro- 
per one, the interest of the sons as well as the interest of 
the fathers in the property, although it was ancestral, were 
liable for the payment of the father’s debts.”” Their Lord- 


ships were of opinion that in favour of the auction pur- 


chaser the propriety of the sale must be assumed. It has 
been suggested (0) that the decree in Muddun Thakoor’s 
case was given on the footing of a mortgage, or at all events 
that the Privy Council acted on that view. I think it is 
quite clear that such a supposition would have been a 
mistake, and that there is no reason to suppose that their 
Lordships were under any misapprehension. 


§ 289. This case again has been approved and followed 
to its full extent by the Judicial Committee in more recent 
cases. In the case of Suraj Bunsi v. Sheo Pershad, their 
Lordships quote Muddun Thakoor’s case with approval, and 
cite it as establishing “ that where joint ancestral property 


(0) By Kernan, Offg. C. J., 9 Mad. 196. 
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has passed out of a joint family, either under a conveyance 
executed by a father, in consideration of an antecedent debt, 
or in order to raise money to pay off an antecedent debt, or 
under a sale in execution of a decree for the father’s debt, 
his sons, by reason of their duty to pay their father’s debts, 
cannot recover that property unless they show that the 
debts were contracted for immoral purposes, and that the 
purchasers had notice they were so contracted” (p). 


§ 290. These rules are subject, as already stated (§ 285) 
to a further exception, of which the first branch is that the 
creditor, who wishes to enforce his claim against the inter- 
ests of the sons, must show that he intended to do so by his 
procecdings in execution. The leading case upon this point 
is that of Deendyal v. Jugdeep Nurain (gq). There Toofant 
Singh, the father of the respondent, being indebted to the 
appellant to the amount of Rs. 5,000, executed to him a 
Bengali mortgage bond for securing the repayment of that 
sum with interest. ‘The appellant afterwards put that bond 
in suit, and obtained a decree against Tvofani Singh for 
Rs. 6,328. The decree was an ordinary decree for money, 
and no proceediugs were taken to enforce it against the pro- 
perty specially hypothecated. So farthe case seems identi- 
cal with that of Muddun Thakvor. Six years after decree, 
the appellant caused “the rights and proprietary and Mo- 
kurruri title and share of Toufani the judgment debtor,” in 
the joint family property to be sold for the amount then 
alleged to be due, and bought it himself and got into posses- 
sion of the whole. ‘The son then sued to recover the whole 
property, on the ground that beimg under Mitakshara law 
the joint property of his father and himself, it could not be 
sold for his father’s debts, which were incurred without any 


(p) 61. A.838, p. 106; 58. C. 5 Cal. 148, p. L711; followed Bhaybut Pershad v. 
Girja Koer, 151. A. 99; 8. C.15 Cul. 717 ; Meenakshi Naidoo v. Lmomudikanaka, 
161. A.1; S.C. 12 Mad. 142, 

(q) 41 A. 247; 8. CU. 3 Cal 198. Some of the facts of this case are more 
fully set out by Mr. Justice Mitter in 8 Cal. p. 903 thun they are in the Privy 
Council report. See ulso Juydeep v. Deendyal, 12 B. L. R. 100, the case 

*appealed from. 
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necessity. An issue was recorded as to whether Toofan 
Singh borrowed from the defendant under a legal necessity 
or not. No special issue was recorded as to whether the debt 
was of an immoral character, though evidence to that effect 
was given as bearing on the question of necessity. ‘T'he 
Original Court appears to have considered that it could not 
go behind the order of sale, and that as that purported only 
to deal with the interests of Toofani Singh, the son was 
entitled to possession of the other moiety. The Zillah 
Judge dismissed the suit, being of opinion that a legal 
necessity was made out, that therefore the debt was binding 
on the son, and his share as well as the father’s was lable 
for the debt. This finding of fact was binding on the 
High Court on special appeal. It held, however, upon the 
construction of the sale proceedings that the purchaser 
could get nothing more than what was put up to sale, viz., 
the rights and share of Toofani Singh. They further were 
of opinion that such an interest was not saleable under 
Mitakshara law ($ 329) and therefore decreed for the plain- 
tiff. This was treated by the Judicial Committee as “the 
first and principal question,” and after an elaborate examin- 
ation of the authorities they decided that the father’s 
interest: could be sold, so as to enable the purchaser at the 
execution sale to compel such a partition as the debtor might 
have com pelled, if no sale had taken place. In dealing with 
the conclusive finding of the Zillah Judge that the debt was 
contracted under a legal necessity, the Judicial Committee 
say :—“‘ This issue, however, seems to their Lordships to be 
immaterial to the present suit, because whatever may have 
been the nature of the debt, the appellant cannot be taken 
to have acquired by the execution sale more than the right, 
title and interest of the judgment debtor. If he had sought 
to go further, and to enforce the debt against the whole 
property, and the co-sharers therein who were not parties 
to the bond, he ought to have framed his suit accordingly, 
and have made those co-sharers parties to it. By the pro- 
ceedings which he took he could not get more than what 
was seized and sold in execution, viz., the right, title and 
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interest of the father. If any authority be required for 
this proposition, it is sufficient to refer to the cases of 
Nugender Chunder Ghose v. Srimutty Kaminee Dossee, and 
Bayjun Doobey v. Brij Bhookun Lall (r)”’ The result was 
that the son was held entitled to recover the whole pro- 
perty, subject to a declaration that the purchaser had 
acquired the share of Toofani Singh, and was entitled to 
have that share ascertained by partition (s). 


§ 291. This case was followed in the Privy Council by 
that of Hurdey Narain v. Rooder Perkush (t). The facts 
there were exactly the same as in Deendyal’s case ; v1z., a 
decree for a money debt against the father followed by 
execution against “ whatever rights and interests the said 
judgment debtor had” in the property sold. Here the 
Judicial Committee, agreeing with the High Court, held on 
the authority of Deendyal v. Jugdeep Narain that the 
interest purchased by the creditor was only “the right 
which the father, the debtor, would have to a partition, 
and what would come to him upon the partition.” The 
cases of Girdharee Lull v. Kantoo Lall, and of Suraj Bunsi v. 
Sheo Pershad were cited in argument, but not in the judg- 
ment. No doubt it was in reference to them that their Lord- 
ships said, ‘‘ the decree was the ordinary one for the payment 
of the money, and this case is distinguishable from the cases 
where the father, being a member of a joint family governed 
by the Mitakshara law, had mortgaged the family property 
to secure a debt, and the decree had been obtained upon the 
mortgage, and for a realisation of the debt by means of the 
sale of the mortgaged property.” No such distinction 
existed as to the case of Muddun Thakoor v. Kantoo Lall, 
which does not seem to have been referred to. 


§ 292. These cases were for some time taken by the 
Courts in India as, to a certain extent, over-ruling Muddun 


(vr) 11 M, I. A. 241; 21. A 273. 

(8) As to this last point, see also Hurdey Narain v. Rooder Perkash, 111. A. 
; S. O. 10 Gal. 626; Maruti Narayan v, Lilachand, 6 Bom. 564. 

() LI I, A. 26; 8. Q, 10 Cal. 626. 


43 


837 


Hurdey Nafain 
v. Rooder Per- 
kash, 


Explanation 


of these cases. 


338 


LIABILITY TO PAY DEBTS. (Chap. £2, 


Thakoor’s case, and as laying down the general principle, 
that where a decree has been obtained against a father on & 
mere money debt it could not be executed so as to bind the 
rights of the sons, unless they were parties to the decree. 
It is abundantly clear, however, that the Judicial Committee 
did not intend to over-rule that decision. It was never 
referred to from beginning to end of Deendyal’s decision. 
It never seems to have occurred to any one that it had any 
bearing upon the decision. Both the original Court and the 
High Court had accepted as an undisputed fact that the 
judgment creditor chose, for reasons of his own, to sell only 
the right, title and interest of the father, (vu). The Privy 
Council adopted this finding and acted upon it. Between 
the hearing of Deendyal’s case and that of Hurdey Narain 
the decision in Suraj Bunsi v. Sheo Prasad (§ 289) had been 
given, in which the rulings in Muddun Thakoor’s case had 
been fully adopted. Yet in Hurdey Narain’s case neither 
Muddun Thakoor nor Suraj Bunsi were noticed in the 
judgment as being at all in point. In a much later case, 
in which the Privy Council over-ruled a decision of the 
Madras High Court founded on this mistake, they say, 
“The High Court seems to have acted on the rule of law 
so laid down asa rigid rule of law apparently applicable 
to this particular case. But the distinction is obvious. In 
Hurdey Narain’s case, all the documents shew that the 
Court intended to sell, and that it did sell nothing but the 
father’s share—the share and interest that he would take 
on partition, and nothing beyond it—and this tribunal in 
that case puts it entirely upon the ground that every thing 
showed that the thing sold was “ whatever rights and 
interests the said judgment debtor had in the premises and 
nothing else” (r). Accordingly in the case in which those 
observations were made, and also in a previous one (w), the 
Privy Council affirmed sales under a money decree against 


(u) See 12 B.L. R., pp. 101, 
By Minakshi Naidu Immudi I Kanuka, 161. A.}, p. 5; 8. C. 12 Mad. 142, 


147. 
a Py Bhagbut Perghud v, Girja Koer, 15 1. A. 99; 8. C, 15 Cal. 717, 
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the father to which the sons were no parties, being of 
opinion that the creditor and the Court both intended to 
put up for sale the entirety of the family property (z). 


§ 293. A further branch of the same exception (§ 285) 


in that the purchaser of family property for the debt of the x 


father, whether he takes by a conveyance direct from the 
father, or by a sale at Court auction, must be intended to 
take, and must believe that he is taking the entire estate, 
and not merely the father’s interest in it. This was laid 
down in several cases before the Privy Council, the first of 
which was that of Nanomi Babuasin v. Modun Mohun (y). 
There a father with minor sons was manager of an ancestral 
estate. In an ejectment suit against the father the plaintiff 
obtained a decree for mesne profits. The High Court stated 
the execution proceedings which ensued as follows. ‘In 
the petition for execution an inventory of the judgment 
debtor’s property was given, which described it as ‘The 
share of 8 annas |1 gundahs out of the entire 16 annas, 
right and interest of the judgment debtor in Mouzah 
Rampore,’ and prayed that this might be attached and sold. 
The proceeding confirming the sale, and the certificate of 
sale are to the same effect, viz., describing the property as 
8 annas 11 gundahs share, and stating it to be the rnght 
and interest of the judgment debtor in the whole estate. 
This language might be regarded as specifically stating the 
object of the sale, viz.,an 8 annas 11 gundahs share, and 
the statement as to its being the right and interest of the 
creditor as mere description. Section 249 of the Civil Pro- 
cedure Code, however, provides that the proclamation of 
sale shall declare that the sale extends only to the right, 
title, and interest of the judgment debtor in the property 
specified, and it may be contended that, read in the light 


(w) In considering this question it is vot sufficient to examine the deoree 
without also considering the proceedings in execution. Kagal Ganpaya v. Man- 
ja tas 12 Bom. 691. 

8 I. A.1; 8. C. 18 Cal. 21; followed, Daulet Ram v. Mehr Chand, 
4 1° . 187: 8. C. 15 Oul. 70; Mahabir Pershad vy. Moheswar Nath, 17 I. A, 
1; 8,0. 17 Cal. 584. 
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of this section this was the proper meaning of the petition 
and certificate. his is the view taken by the original 
Court.” The High Court then proceeded to state that in its 
opinion the intention of all parties was to bring the whole 
property to sale, and in this view the Privy Council agreed. 
They said, (z) “It appears to their Lordships that suff- 
cient care has not always been taken to distinguish between 
the question, how far the entirety of the estate is lable to 
answer the father’s debt, and the question how far the sons 
can be precluded by proceedings taken by or against the 
father alone from disputing that liability. Destructive as it 
may be of the principle of independent coparcenary rights 
in the sons, the decisions have for some time established the 
principle, that the sons cannot set up their rights against 
their father’s alienation for an antecedent debt, or against 
his creditors remedies for their debts, if not tainted with im- 
morality. On this important question of the liability of the 
joint estate their Lordships think that there is now no con- 
flict of authority. The circumstances of the present case do 
not call for any enquiry as to the exact extent to which sons 
are precluded by a decree against their father from calling 
into question the validity of the sale, on the ground that the 
debt which formed the foundation of it was incurred for 
immoral purposes, or was merely illusory and fictitious. 
Their Lordships do not think that the authority of Deen- 
dyal’s case bound the Court to hold that nothing but Gird- 
hari’s (the father’s) coparcenary interest passed by the sale. 
If his debt was of a nature to support a sale of the entirety, 
he might legally have sold it without suit, or the creditor 
might legally procure a sale of it by suit. All the sons can 
claim is, that not being parties to the sale or execution pro- 
ceedings, they ought not to be barred from trying the fact 
or the nature of the debt ina suit of theirown. Assuming 
they have such a nght, it will avail them nothing unless 
they can prove that the debt was not such as to justify the 
sale. If the expressions by which the estate is conveyed 





(z) 181. A. p.17; 18 Cal. 85, 
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to the purchaser are susceptible of application either to the 
entirety, or to the father’s coparcenary interest alone, (and 
in Deendyal’s case there certainly was an ambiguity of that 
kind) the absence of the sons from the proceedings may be 
one material consideration. But if the fact be that the 
purchaser has bargained and paid for the entirety, he may 
clearly-defend his title to it upon any ground which would 
have justified a sale if the sons had been brought in to oppose 
the execution proceedings.” The Committee then pro- 
nounced its opinion that the debt for which the property 
had been sold was a joint family debt, adding, “If itis a 
joint family debt, a sale to answer if effected either by 
Girdhari himself, or in a suit against him cannot be success- 
fully impeached.” Finally they agreed with the Courts 
below “ that the execution and sale proceedings was such 
that the purchaser must have thought that he was buying 
the entirety. It is equally clear that all parties thought the 
same. The purchaser therefore has succeeded in showing 
that he boughtthe entirety ofthe estate which could lawfully 
be sold to him, and the suit fails upon its merits.” (a). 


§ 294. Two later decisions of the Judicial Committee are 
in accordance with the view of the law stated in the last 
case. In one (b) Luchmun who had four sons was sued for 
a money debt by one Bhichook. The suit was terminated 
by a decree for a specified sum, to secure which the debtor 
mortgaged “his right and interest in Mouzah Kindwar.” 
The sons assented to this arrangement. Upon default execu- 
tion was taken out upon the decree; and the property was 
sold to Bhichook, who received a certificate stating that 
“whatever right, title, and interest the said judgment 
debtor had in the said property, being extinguished from 
the date of the sale, is transferred to Bhichook.” The pur. 
chaser got into possession of the entire family property in 





(a) See the construction m pal abe upon this case by the Madras High Court iu 
Narasanna v. Gurappa, : 

(b) Simbhu Nath v. Golab Singh, Kf I. A. 77, 14 Cal., 572; Sakharam Shet 
y, Sttaram Shet, 11 Bom. 42. 
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the Mouzah. The sons sued to recover their shares. The 
Subordinate Judge held, upon the authority of Upooroop 
Tewary v. Lalla Bandajee, (c) that the mortgage by. Luchmun 
with his sons’ assent bound the whole family property. 
This decision was reversed by the High Court, and their 
reversal was affirmed by the Judicial Committee in the 
following judgment. 


“Their Lordships cannot agree with the Subordinate 
Judge. Whatever part any of the sons may have taken 
in negotiating between Luchmun and Bhichook, there is no 
evidence whatever of their proposing to mortgage their 
own interests. The sons may have assented to what was 
done, but the question is, what was done? That must be 
answered by the documents. 


“ Moreover if Bhichook relied on assent by the sons he 
should havetaken care tomake them parties to the execution 
proceedings. In Deendyal’s case, where the expressions used 
by the mortgagor were much more favourable to the con- 
veyance of the entirety than they are here, the creditor’s 
omission of the sons from the proceedings was made a 
material circumstance against him. And in Nanomi Babu- 
asin’s case, where the decision was in favour of the purcha- 
ser, the same circumstance was recognized as being material 
when the expressions by which the estate is conveyed to 
the purchaser are susceptible of application either to the 
entirety or to the father’s coparcenary interest alone. 


“In the case of Upoorvop Tewary, Mr. Justice Mitter 
thought thatthe words “my proprietary share” in a Mouzah 
were calculated to describe the entirety of the family pro- 
perty in dispute; and he distinguished them from the ex- 
pression “ right, title, and interest.” In Hurdey Narain’s 
case, 11 Ind. App., 26, there was no conveyance, but a sale 
on a money decree. The only description was “ whatever 





(c) 6 Cal. 749. 
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“rights and interests the said judgment debtor had im the 
“property,” these were purchased by Hurdey Narain. 
The High Court held that nothing passed beyond the 
debtor’s interest which gave him a right to partition, and 
which perhaps may for brevity be called his personal 
interest, and this Committee affirmed the decision. Each 
case must depend on its own circumstances. It appears to 
their Lordships that in all the cases, at least the recent 
cases, the inquiry has been what the parties contracted 
about if there was a conveyance, or what the purchaser had 
reason to think he was buying if there was no conveyance, 
but only a sale in execution of a money decree. 


“Their Lordships are sorry that they cannot follow the 
learned Judges of the High Court into their examination 
of the vernacular petition. But they find quite enough 
ground in the decree to express a clear agreement with 
them. ‘l'hey conceive that when a man conveys his right 
and interest and nothing more, he does not prima facie 
intend to convey away also rights and interests presently 
vested in others, even though the law may give him the 
power to doso. Nor do they think that a purchaser who is 
bargaining for the entire family estate would be satisfied 
with a document purporting to convey only the right and 
interest of the father. It is true that the language of the 
certificate is influenced by that of the Procedure Code. 
But it is the instrument which confers title on the pur- 
chaser. Its language, like that of the certificate in Hurdey 
Narain’s case, is calculated to express only the personal 
interest of Luchmun. It exactly accords with the expres- 
sions used in the decree of August 1869, founded on 
Luchmun’s own vernacular expressions, which the High 
Court construe as pointing to his personal interest alone. 
The other circumstances of the case aid the prima facte 
conclusion instead of counteracting it. For the creditor 
took no steps to bind the other members of the family, and 
the Rs. 625 which he got for his purchase appears to be 
nearer the value of one-sixth than of the entirety.” 
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§ 295. In a later case (d), from Madras the Sivagiri 
Zemindar had contracted numerous debts to different cre- 
ditors, in respect of the majority of which he had consent- 
ed to decrees by which specific portions of his impartible 
Zemindary were hypothecated as security for payment. 
The debts in question were neither illegal nor immoral, but 
were not shown to be necessary or beneficial to the family. 
He had one son who was born before these decrees com- 
menced. During the life of the judgment debtor his whole 
Zemindary was attached and ordered to be sold at the 
demand of 13 creditors, of whom all but two held specific 
mortgages on the Zemindary. Thesale did not take place 
till after his death. There can be little doubt that, if 
proper steps had been taken, it would have been possible 
to sell the Zemindary in such a manner as absolutely to 
bind the son’s interest. But during the whole course of 
the execution proceeding the Civil Judge, acting upon the 
view of the law which was taken by the High Court pre- 
vious to the decision in Muttayen Chetty v. Sangili (e), 
announced his opinion that the sale could only bind the 
father’s life-interest, and that it would only pass to the 
purchaser the rents in arrear at his death. The son was 
made a party to the suit after his father’s death as his 
legal representative. Upon these facts both the Indian 
Courts were of opinion that nothing was intended to pass, 
and therefore that nothing did pass, to the auction pur- 
chaser except the father’s life-interest, and this opinion was 
affirmed on appeal by the Privy Council. 


§ 296. Lastly, there is a class of cases which has an in- 
direct, though important, bearing upon the present ques- 
tion, in which the Privy Council has laid down the rule 
“that in execution proceedings the Court will look at the 
substance of the transaction, and will not be disposed to 
set aside an execution upon mere technical grounds, when 





(d) Pettachi Chetty v. Sangili Vira, 141. A. 84, 10 Mad. 241, 
' 91. A. 128; S.C. 6 Mad. 1. 
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they find that it is substantially right.” Where therefore 
a defendant possesses both an individual and a representa- 
tive character, and where he has been sued for a debt 
which would bind the whole family which he represents, 
and where execution is taken out against him under the 
decree, the Court is at hberty to look at the judgment to 
see what was intended to be sold under his right, title, and 
interest, and may treat the decree as binding the whole 
family which is represented by the defendant, and as pro- 
perly executed against the joint family property (f/f). 


§ 296A. It appears to me that the above decisions lay Suggested sum- 
down the following rules : oy of deci- 


I. That in cases governed by Mitakshara law a father 
may sell or mortgage not only his own share, but his sons’ 
shares in family property, in order to satisfy an antecedent 
debt of his own, not being of an illegal or immoral character, 
and that such transaction may be enforced against his sons 
by a suit and by proceedings in execution to which they 
are no parties (g). 


II. That the mere fact that the father might have trans- 
ferred his sons’ interest, affords no presumption that he has 
done so, and that those who assert that he has done so must 
make out, not only that the words in the conveyance are 
capable of passing the larger interest, but that they are 
such words as a purchaser, who intended to bargain for 
such a larger interest, might be reasonably expected to 
require (h). 


III. That a creditor may enforce payment of the personal 
debt of a father, not being illegal or immoral, by seizure 


(f) Bissessur Lall v. Luchmessur Singh, 61. A. 233; 8.C.5C.L. R. 477; 
Darbhunga v. Coomar, 14M. 1. A. 605; Jugol Kishore v. Jotindra Mohun, 11 
I. A. 66; 8. C. 10 Cal. 985 ; Jatran Babaja Shet v. Joma Kondia, 11 Bom. 861 ; 
Lala Parbhu Lal v. Mylne, 14 Cal. 401; Hari Saran Moitra v. Bhubaneswari, 
15 IT. A.195; 8. C. 16 Cal. 40. 

(g) Girdhari Lall v. Kantoo Lall, ante, § 285. 

ch) Simbhu Nath v. Golab Singh, ante, § 294. 
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and sale of the entire interest of father and sons in the family 
property, and that it is not absolutely necessary that the 
sons should be a party either to the suit itself or to the 
proceedings in execution (2). 


IV. That it will not be assumed that a creditor intends to 
exact payment fora personal debt of the father by execution 
against the interest of the sons, unless such intention 
appears from the form of the suit, or of the execution pro- 
ceedings, or from the description of the property put up for 
sale; and the fact that the sons have not been made parties 
to the proceedings in execution is a material element in con- 
sidering whether the creditor aimed at the larger, or was 
willing to limit himself to the minor remedy (k). 


V. That the words “mght, title, and interest of the judg- 
ment debtor” are ambiguous words, which may either mean 
the share which he would have obtained on a partition, or 
the amount which he might have sold to satisfy his debt (I). 


VI. That it is in each case a mixed question of law and 
fact to determine what the Court intended to sell at public 
auction, and what the purchasers expected to buy. That 
the Court cannot sell more than the law allows. If it 
appears asa fact that the Court intended to sell less than 
it might have sold, or even less than it ought to have suld, 
and that this was known to the purchasers, no more will 
pass than what was in fact offered for sale (mm). 


§ 297. Another very important point which docs not 
appear to be quite settled is this. Assuming that a decree 
against a father alone for a debt not immoral or illegal can 
be enforced against the whole family property, is it open 


(i) Muddun ght v. hantoo Lall, ante, § 289; Nanomi Babuasin vy. Modun 
Mohun, ante, § 29 

(k) Deendyal Y. iaadaes Narain, ante, § 290; Hurdey Narain v. Rooder 
Perkash, ante, § 22; Nanomt Babuasin v. Modun Mohun, ante, § 293. 

(L) Same cases et per curiam, 171. A. p. 16; 8.C. 17 Cal. p. 589; 8 Bom. 
p. 486 ; 4 Mad. p. 65. 

(m) Nanomi Babuasin v. Modun Mohun, ante, § 298; Simbhu Nath v. Golab 
Singh, ante, § 294; Pettacht Chetty v. Sangili Vira, ante, § 295; Muhammad 
Abdul v. Kutul Husain, 9 All. 185. 
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to the sons to set up such immorality or illegality against 
the auction purchaser ? Upon this point there have been 
three very important decisions of the Prviy Council. 


In the first case a son sought to set aside a sale made 
under a decree of Court against his father, the debt not 
being for the family benefit on one hand, nor immoral on 
the other. The Judicial Committee held that he had no 
such right. They said, “It appears that Muddun Mohun 
Thakoor purchased at a sale under an execution of a decree 
against the two fathers. He found that a suit had been 
brought against two fathers; that a Court of Justice had 
given a decree against them in favour of a creditor; that 
the Court had given an order for this particular property 
to be put up for sale under the execution; and therefore it 
appears to their Lordships that he was perfectly justified, 
within the principle of the case which has already been 
referred to in 6th Moore’s Indian appeal cases, p. 423 (n), 
in purchasing the property, and paying the purchase 
money bond fide for the purchase of the estate. The same 
rule has been applied in the case of a purchaser of joint 
ancestral property. A purchaser under an execution is 
surely not bound to go back beyond the decree to ascertain 
whether the Court was right in giving the decree, or, 
having given it, in putting up the property for sale under 
an execution upon it. It has already been shewn that if 
the decree was a proper one, the interest of the sons, as 
well as the interest of the fathers, in the property, although 
it was ancestral, were liable for the payment of the father’s 
debts. The purchaser under that execution, it appears to 
their Lordships, was not bound to go further back than to 
see that there was a decree against those two gentlemen ; 
that the property was property liable to satisfy the decree, 
if the decree had been properly given against them; and, 
having inquired into that, and having bond fide purchased 
the estate under the execution, and bond fide paid a valuable 


(n) Hunoomanpersaud v. Mt. Babooee; 8. C. 18 Suth. 81 (note). 
44 in. 
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consideration for the property, the plaintiffs are not entitled 
to come in, and to set aside all that has been done under 
the decree and execution, and recover back the estate from 
the defendant.” (0) 


§ 298. It is evident that the general principle laid down 
in this judgment went very much beyond the necessities of 
the case. Even if the son had been allowed to rip up the 
decree, it appears that the evidence showed the debt to have 
been one which he was liable to pay, at all events after his 
father’s death, and therefore the sale to satisfy it came 
within the ruling in Girdharee Lall v. Kantoo Lall. But it 
might happen that the debt was contracted for purposes 
which would prevent its binding the son. These circum- 
stances might fail to afford any defence to an action against 
the father, or they might not be set up by the father. In 
either case the decree would have been a proper one as 
against the father, and properly enforced against his interest 
in the property. But when the creditor tried to enforce it 
against the son’s interest also, would the son be allowed to 
show that although the decree was properly given against 
the debtor, the property, that is the son’s interest in it, was 
not property liable to satisfy the decree? In other words, 
can he show that the facts do not exist which would entitle 
the creditor to seize the property of B in execution ofa 
personal decree against A? A later decision of the Judicial 
Committee seems to show that he cannot do even this as 
against a bond fide purchaser at the execution sale, who has 

Effect of notice no notice of the original taint affecting the debt. In that 

that debt was : ni 

immoral. case the sons sued to set aside a sale of joint property made 

Suraj Bunsi to the defendaut in execution of decree against the father. 

Se oa The lower Courts found that the debt was not for the 
benefit of the family, and that the money borrowed was 
spent by the father for immoral purposes. The High Court 
upon these findings held that although the original creditor 
could not have enforced his claim against the sons, the pur- 





(0) Muddun Thakoor v. Kantoo Lall, 1 J. A. 321, 883; 8.C.14B. L. B. . 
8. C. 22 Suth. 56. ere eens 
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chaser at the sale, having purchased bond fide for value 
without notice, was entitled to hold the property free of 
all claims by the sons. For this view they relied upon the 
decision last cited. The Judicial Committee quoted the 
passage already set out, remarking that they desired to say 
nothing which could be taken to affect the authority of 
Muddun Thakoor’s case, or of the cases which might have 
since been decided in India in conformity with it. ‘They 
summarised the judgments in that case and in the kindred 
case of Girdharee Lall v. Kantoo Lallas being “undoubtedly 
an authority for these propositions; lst, that where joint 
ancestral property has passed out of a Joint family, either 
under a conveyance executed by a father in consideration 
of an antecedent debt, or in order to raise money to pay off 
an antecedent debt, or under a sale in execution of a decree 
for the father’s debt, his sons, by reason of their duty to pay 
their father’s debts, cannot recover that property, unless 
they show that the debts were contracted for immoral 
purposes, and that the purchasers had notice that they were 
so contracted ; and 2ndly, that the purchasers at.an execu- 
tion sale, being strangers to the suit, if they have not notice 
that the debts were so contracted, are not bound to make 
inquiry beyond what appears on the face of the proceed- 
ings.” Their Lordships, however, proceeded to distin- 
guish the case before them from that of Muddun Thakoor, 
on the ground of notice, actual or constructive, of the 
plaintiff’s objections before the sale, by virtue of which 
the respondents must be held to have purchased with 
knowledge of the plaintiff’s claim, and subject to the result 
of the suit to which the plaintiffs had been referred. 
It followed, therefore, that as against them, as well as 
against the original creditor, the plaintiffs had established 
that by reason of the nature of the debt neither they nor 
their interests in the joint ancestral estate were liable to 
satisfy their father’s debt (p). 





Te rere cen, 


(p) Suraj Bunsi Koer v. Sheo Proshad, 6 I. A. 88, 106,108; S.C. 5 Cal. 148; 
Enehnaji Lakshman v. Vithal Ravji, 12 Bom. 625. 
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§ 299. It certainly does appear singular that a purchaser 
under a decree should be entitled, as against third parties, 
to assume the existence of a state of facts which was not, 
and perhaps could not have been, adjudicated upon in the 
suit which led to the decree. The primary effect of a per- 
sonal decree against a father is to bind his interest alone. 
It might be imagined that a purchaser under such a decree, 
who claimed to extend its operation to the interests of others, 
would have to make out such facts as would warrant its 
extension. Even if it were held that he started with a 
presumption in his favour, it might have been thought that 
the presumption would have been rebuttable. In the case 
before the Privy Council, which has already been cited at 
length (§ 293), their Lordships treated this point as still 
open to argument. They said “all the sons can claim is, 
that nut being parties to the sale or execntion proceedings, 
they ought not to be barred from trying the fact or the 
nature of the debt in a suit of their own” (q). This of 
course is all they could desire. In some later cases the 
Judicial Committee appears to have laid down in general 
terms, and without any reference to the necessity of notice, 
that sons could successfully impeach a sale merely by proof 
of the immorality of the debt (r). But in all these cases, as 
in that of Nanomi Babuasin, the fact of immorality had 
been disproved, so that the question of notice could not 
have arisen. Where the execution creditor is himself the 
purchaser at the auction, he cannot protect himself under 
the plea of being a purchaser without notice, if there is any 
flaw in the nature of the debt (s). Where the purchaser 
was the son of the execution creditor, it was considered to 
be a question of fact, whether he was such a stranger to 
the suit as to be entitled to rely upon the decree without 
further enquiry (¢). 


(q) 181. A., p.18; Jagabhai v. Vijbhookundas, 11 Bom. 87. 

(r) Bhagbut Pershad vy. Girja Koer, 151.A.99; 8. C.15 Cal. 717; Minak. 
shi Naidu v. Immudi Kanaka, 16 3, A. 1; 8.C@. 12 Mad. 142; Mahabir 
Pershad v. Moheswar Nath, 17 1. A.11; 8. C.17 Cal. 584. 

(6) Luchmun Dass v. Giridhur Chowdhry, 6 Cal. 855; Ramphul Singh v. 
Deg Narain, 8 Cal. 517, p. 522 

(t) Trimbak Balkrishna v. Narayan Domodar, 8 Bom. 481. 


Paras. 299-301.] LIABILITY FOR DEB'S OF FATHER. 


§ 300. Even if the strictest view should ultimately be 
taken of the rights of the purchaser under an execution, it 
must be remembered that under the Civil Procedure Code 
the sons have ample opportunity of protecting themselves. 
When property is about to be sold for a money decree it 1s 
always attached before sale. The proper course is for the 
sons to come in under § 278, and object to the sale of their 
interests on the ground that the debt was immoral or ille- 
gal. ‘The party against whom the order is made will then, 
under § 283, be entitled to bring a suit in which the whole 
question can be determined (uw). Where the property is 
put up for sale under a decree enforcing a mortgage no 
attachment need take place (v), but the sale is always 
notified beforehand by proclamation. By giving public 
notice at the time of sale to all intending purchasers, the 
sons will obtain the benefit of the ruling in their favour in 
Suraj Bunsi’s case, as stated above ($ 298). It has been 
held by the Allahabad High Court that the decree must be 
read with the plaint, and that where the latter contains 
express statements showing that the debt is one which 
could not bind the sons,—in the particular imstance, a 
claim for the refund of money criminally misappropriated 
by the father,—this is in itself a constructive notice to the 


purchaser, which brings his case witlin that of Suraj 
Bunsi (w). 


§ 301. A father’s debts are a first charge upon the inherit- 
ance, and must be paid in full before there can be any surplus 
for division (x). As between the parceners themselves, the 
burthen of the debts is to be shared in the same proportion 
as the benefit of the inheritance. But, except by special 
arrangement with the creditors, the whole property, and all 
the heirs are liable jointly and severally (y). Where, how- 


(u) Umamaheswara v. Singa ann eal 8 Mad. 376. 
(v) Krishnamma v. Peruma 3838. 
(w) Mahabir Prasad v. Basdeo Saah, 6 All. 284. 


(v) Narada, xiii. § 32; Daya pian: § 47,48; V. May., iv. §6; Tarachand 
v. Reeb Ram, 3 Mad. H. C. 177, 1 


(y) Katyayana, 1 Dig. 291 ; Neruda, 3 ni. §2; Vishnu, 1 Dig. 288; D. K.8. 
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ever, a father has separated from his sons, the whole of his 
property will descend at his death to an after-born son. 
Therefore all debts contracted by him subsequent to the 
partition will, in the first instance, be payable by that son. 
But Jagannatha is of opinion that even in such a case, if 
the after-born son has not property sufficient to pay the 
debts, they should be discharged by the separated sons (2). 
This would certainly have been the case under the old law, 
when the possession of assets was not necessary in order to 
render the sons liable. But it is probable that a different 
view would be taken now, when the creditor must show 
that the son’s estate has been enlarged by the death, to the 
full extent of the liability attempted to be imposed. 


§ 302. Secondly, the obligation to pay the debts of the 
person whose estate a man has taken is declared with equal 
positiveness. It does not rest, as in the case of sons, upon 
any duty to relieve the deceased at any cost, but upon the 
broad equity that he who takes the benefit should take the 
burthen also (a). And it is evident that this obligation 
attached whether the property devolved upon an heir by 
operation of law, or whether it was taken by him voluntarily, 
as an executor de son tort as an English lawyer would say ; 
for the liability 1s said to arise equally whether a man takes 
possession of the estate of another or only of his wife. As 
Narada says, ‘ He who takes the wife of a poor and sonless 
dead man becomes liable for his debts, for the wife is con- 


vii. § 26—28 ; 2 Stra H.L. 283. The case of Doorga Pershad v. Kesho Pershad, 
91. A. 27; S.C. 8 Cal. 656, which seems to contradict the proposition in the 
text must, I think, depend on the special circumstances of the case. Certain 
minors had been decreed to pay money in a suit in which they were not really 
represented. The High Court, however, apparently to prevent a fresh suit, 
held them lable for so much of the decree as represented their futher’s debt. 
That debt originally due by himself and other members of the joint family to a 
stranger, had been apportioned ata partition. As between the father and his 
sons the sum so allotted to him was the only debt they could be equitably 
bound to pay. 

(z) Vribagpati, 1 Dig. 279; D. K. 8. v. § 16—18. 

(a) “‘ He who has received the estute of a proprietor leaving no son, must 
pay the debts of the estate, or, on failure of him, the pereon who takes the wife 
of the deceased.’ Yajnavalkya, 1 Dig. 270; Katyayana, ib. 278, 380; Vribas- 
pati, ib. 274  ‘“' Of the successor to the estate, the guardian of the widow, or 
the son, he who takes the estate becomes liable for the debts.’’ Narada, iii. 8 
18, 25; Gautama, cited 2 W. MacN. 284; 1 Dig. 314. 





Paras. 801-308. } LIABILITY OF HEIRS. 


sidered as the dead man’s property” (b). Even the widow 
is not bound to pay her husband’s debts, unless she is his 
heir, or has promised to pay them, or has been a joint con- 
tractor with him (c). 


§ 303. “ Assets are to be pursued into whatever hands. 
See Narada, cited by Jagannatha, 1 Dig. 272. And innu- 
merable other authorities may be cited were it requisite in 
so plain a case.” This is the remark of Mr. Colebrooke, 
approving of a Madras pandit’s futwah, that where uncle 
and nephew were undivided members, and the nephew bor- 
rowed money and died, leaving his property in the hands of 
the uncle’s widow, she might be sued for the debt (d). So 
in Bombay, a suit was maintained on an account current 
with a deceased debtor against his widow and three other 
persons, strangers by family, on the ground that they had 
taken possession of his property, but they were held only 
liable to the extent to which they became possessed of the 
property (e). Similarly in Madras, where a suit was 
brought against the representatives of two deceased co- 
debtors to recover a debt incurred for family purposes, it 
was decided that the son-in-law of one of the deceased co- 
debtors and his brothers were properly joined as defendants, 
on the ground that they in collusion with the widow of the 
deceased, had, as volunteers, intermeddled with, and sub- 
stantially possessed themselves of, the whole property of the 
family of the deceased co-debtor (f). In each of these cases 
the person in possession of the property held it without any 
title or consideration, like an executor de son tort in England. 
On the other hand, in a Madras case, where the plaintiff 
sued on a bond by the first defendant’s husband, and joined 
the second defendant, his son-in-law, as being in possession 


(b) Narada, iii. § 21-26; ante, § 7). ; 
(c) Narada, iii. § 17; Yajnavalkys, Vishau, ! Dig. 318; Katyayana, 1 Dig. 
$15; 2 W. MaoN. 288, 286. 
(d) 9 Btra. H. L. 283 . 
(e) Kupurchund v. Dadabhoy, Morris, Pc. IT. 126. 
7 tf iF Aagetac v, Narayana, 8 Mad. 359; Kanakamma v. Venkataratnam, 
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in Jamiyatram v. Parbhudas (p), says that Mr. Colebrooke 
laid the proposition down too broadly that the assets of the 
debtor may be pursued into whatsoever hands they may 
come, and they rather indicate an opinion that this rule only 
applies to those who take the inheritance as heirs. The 
case before them, however, was one of a purchaser for value. 
There is nothing to show that they would have exonerated 
a person who took the estate after the death by his own 
voluntary act, and without a title derived either from the 
deceased, or from the representatives of the deceased. 


§ 305. Another question arises, how far the liability to 
pay debts out of assets prevails against the right of survi- 
vorship, in cases where the debtor does not stand in the 
relation of paternal ancestor to the heir. In this case the 
moral and religious obligation has vanished, and it is a mere 
conflict of two legal rights. It will be seen hereafter (§ 331) 
that in cases under the Mitakshara law there is a strong 
body of authority in favour of the view, that an undivided 
coparcener cannot dispose of his share of the joint property, 
unless in a case of necessity, without the consent of his 
coparceners. But it may now be taken as settled by the 
Privy Council, that even if this be so, still a creditor who 
has obtained a judgment against him for his separate debt 
may enforce it during his life by seizure and sale of his 
undivided interest in the joint property (q). But that deci- 
sion left open the further question, whether the creditor 
loses his rights against the undivided share of the debtor, 
if the latter dies before judgment against him, and seizure 
in satisfaction of it? In other words, do those who take by 
survivorship take subject to the equities existing between 
their deceased co-sharer and his creditors? I say equities, 
because it is quite clear that a debt is not a lien, but only a 
cause of action which may be enforced by way of execution. 


This question after being decided against the creditor by 





(p) 9 Bom BA. CO. 116. 
.(q) Deendyal v. Jugdeep, 4 1. A. 247; 8. C.8 Cal, 198. As to the mode of 
enforciug such a decree, see post, 829, 


Batas. 304-806.) IN CASE OF SURVIVORSHIP. 


the High Courts of Bombay, Madras, and the North-West 
Provinces, has now been definitely settled in the same way 
by the Privy Council. 


§ 306. The first case in which the point arose directly for 
decision was in the North-West Provinces (r). There the 
share of Mahadev in a house, which was undivided family 
property, was attached in his lifetime, under a decree ob- 
tained against him for his separate bond. He died before 
any sale under the attachment. The High Court affirmed 
the ruling of the Courts below, which discharged the attach- 
ment on the ground that Mahadev at his death “left no 
right at all in the house, and that there was nothing, there- 
fore, in connection with it which was liable to be sold” for 
the purpose of satisfying the plaintiff’s claim. The princi- 
ple of this decision was followed in Bombay in the case of 
Udaram v. Ranu (s). There a father and son were in pos- 
session of a shop which was ancestral property. The son 
contracted a separate debt and died, and the creditor ob- 
tained a decree against the father and widow for payment 
of the debt “ out of the property and effects” of the deceas- 
ed son, and then sued the father for a declaration that the 
son’s share of the shop wes hable in the father’s hands for 
the son’s debt. The High Court held that no such declara- 
tion could be made. After reviewing and approving of the 
cases which decided that an undivided Hindu might sell 
his share, and that it might be seized in execution during 
his lifetime, and admitting that the divided or separate 
estate of a Hindu would be liable to be sold after his death 
in execution of a decree against his heir, they noticed the 
doctrine that, except in certain special cases, the whole of 
the undivided family estate would be, when in the hands of 
the sons or grandsons, liable to the debts of the father or 





(r) Goor Pershad v. Sheodeen, 4 N.-W. P. 187. 

(a) 11 Bom. H. ©. 76 followed in Narsimbhat v. Chenappa, 2 Bom. 479 ; 

albhadar v. Bisheshar, 8 All. 495 ; Jaganath Prasad y. Sitaram, 11 All. 803. 
Bee also per Peacock, C. J., in Sadabart Prasad v. Foolbash Koer, 8 B. L. R. 
(F. B.) 84—87; 8. C. 12 Suth. (F. B.) 1; and per Mitter, J., Goburdhon vy, 
Béngeseur, 7 Cal. 52, 54. 


3387. 


Cases in India. 


LIABITATY TO PAY DEBTS. (Chap. iX, 


grandfather. They then pointed out that “there is not any 
authority for the converse of that proposition, viz., that the 
father or grandfather is responsible for the debts of the son 
or grandson independently of the receipt of assets.” Finally, 
they held that the son’s interest in the shop could not 
be held to be assets in the hands of the father, since “ the 
right of the son to share in it, as being ancestral property, 
had come into existence at his birth and it died with him.” 
The Madras case was intermediate between the above two. 
There a decree had been obtained against a member of a 
Joint Family for his separate debt. He died before execu- 
tion, and a suit was then brought by the decree-holder, 
against his undivided cousin, to enforce the decree against 
the share of the property to which the deceased had been 
entitled. The decisions in the North-West Provinces and 
Bombay were cited, and the plaintiff’s suit dismissed. The 
Chief Justice said, ‘“‘I am not aware that it can be contend- 
ed that the undivided interest of a coparcener, which passes 
by survivorship to the other coparceners by his death, can 
be proceeded against in execution. A distinction must be 
made between a specific charge on the land, and a general 
decree which is merely personal. Every debt which a man 
incurs is not necessarily a charge upon the estate, and there 
is no reason for saying that a man who has obtained judg- 
ment against an undivided member of a Joint Family, has 
established a charge upon the property” (¢). The result 
is that if the deceased debtor is an ordinary cuoparcener, 
who has left neither separate nor self-acquired property, 
the creditor who has not attached his share before his death, 
is absolutely without a remedy. If he stvod in the relation 
of father to the survivors, his liability can only be enforced 
by a separate suit against the sons (u). If, however, the 
estate of a coparcener has vested in the Official Assignee 
under an insolvency, that estate would continue after his 
death, and would not be defeated by survivorship (v). 


(t) Keopookonun v. Chinnayan, 1 Mad. Law Reporter, 63. 
(u) seh baa v. Alwar Avyangar, 8 Mad. 42; Karnataka Hanumantha v, Ha. 
numayya, 


282. 
(v) Pakirchand v. Motichand, 7 Bom. 488. 


Paras. 906 & 307.) IN CASE OF SURVIVORSHIP. 


§ 807. Most of the above cases were reviewed, and, except 
as to one point, affirmed by the Privy Council in the case 
of Suraj Bunsi Koer v. Sheo Proshad (w), already referred 
to. ‘There the Court held that the father’s debt as being 
of an immoral character, was not binding upon the sons 
and that the purchaser under the decree was affected with 
notice of the fact, so that he could claim no protection 
under the decree. The result was that the special liability 
of the sons for their father’s debt was swept away, and 
depended solely upon their possession of assets. On the 
other hand, the case agreed with that in the North-West 
Provinces, and differed from those in Madras and Bombay 
in this respect, that the sale after the father’s death had 
taken place in pursuance of an attachment and order for 
sale during his life. Upon this state of facts their Lordships 
said, “The question remains, whether they (the purchasers) 
are entitled to any and what relief as regards the father’s 
share in this suit? It seems to be clear upon the authorities, 
that if the debt had been a mere bond debt, not binding on 
the sons by virtue of their liability to pay their father’s debts, 
and no sufficient proceedings had been taken to enforce 
it in the father’s lifetime, his interest in the property 
would have survived on his death to his sons, so that. it could 
not afterwards be reached by the creditor in their hands. 
On the other hand, if the law of the Presidency of Fort 
William were identical with that of Madras, the mortgage 
executed by Adit Sahai (the father) in his hfetime, as a 
security for the debt, might operate after his death as a valid 
charge upon Mouzah Bissumbhurpore to the extent of his 
own then share. The difficulty is that, so far as the decisions 
have yet gone, the law, as understood in Bengal, does not 
recognise the validity of such an alienation. Their Lordships 
are of opinion that it is not necessary in this case to deter- 
mine that vexed question, which their former decisions have 
hitherto left open. They think that, at the time of Adit 


(w) 6 L. A. 88, 108; 8. C. 5 Cal. 148; ante, § 279, 
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Sahai’s death, the execution proceedings under which the 
Mouzah had been attached and ordered to be sold had gone 
so far as to constitute, in favour of the judgment creditor, 
a valid charge upon the land, to the extent of Adit Sahat’s 
undivided share and interest therein, which could not be 
defeated by his death before the actual sale. They are aware 
that this opinion is opposed to that of the High Court of 
the North-West Provinces («), already referred to. But it 
is to be observed that the Court by which that decision 
was passed does not seem to have recognised the seizable 
character of an undivided share in joint property, which 
has since been established by the before mentioned decision 
of this tribunal in the case of Deendyal (y). If this be so, 
the effect of the execution sale was to transfer to the respon- 
dents the undivided share in the Mouzah, which had formerly 
belonged to Adit Sahai in his lifetime ; and their Lordships 
are of opinion that, notwithstanding his death, the res- 
pondents are entitled to work out the rights which they have 
thus acquired by means of a partition.” (z) 


§ 308. The third, and only remaining, ground of lability 
is that of agency, express or implied. Mere relationship, 
however close, creates no obligation. Parents are not 
bound to pay the debts of their son, nor a son the debt of his 
mother. A husband is not bound to pay the debts of his 
wife, nor the wife the debts of her husband (a). Still 
less, of course, can any member of a family be bound to pay 
the debts of a divided member, contracted after partition, 
for such a state of things wholly negatives the idea of 
agency (b). It would be different if he had become the 
heir of the debtor, or taken possession of his assets. On 


(xz) Gonr Pershad v. Sheodeen, 4 N.-W. P. 137. 

(y) 41. A. 247; 8. C. 3 Cal. 198. 

(s) See this decision followed in the converse case, where the property of the 
son after attachment bad vested in the father. Hai Balkishen v. Sttaram, 
7All. 781; Bathur Wrishna v. Lakehmana, 4 Mad. 802. 

(a) Narada, iii. § 11,17. 19; Yajnavalkya, Vishnu, 1 Dig. 318; Vrihaspati 
1 Dig. 816; Katyayana, 1 Dig. 817; Mootoocoomaruppa v. Hinnoo, Mad. Deo. 
of 1855, 183. 

(b) Narayana v. Rayappa, Mad. Dec. of 1860, 51. 


Paras. 307 & 308.) ON GROUND OF AGENCY. 


ay 


the other hand, all the members of the family, and therefore 
all their property, divided or undivided, will be liable for 
debts which have been contracted on behalf of the family 
by one who was authorised to contract them (c). The most 
common case is that of debts created by the manager of the 
family. He is, ex-officio, the accredited agent of the family, 
and authorised to bind them for all proper and necessary 
purposes, within the scope of his agency (d). But the habi- 
lity of the family is not limited to contracts made, or debts 
incurred by him. “The householder is liable for whatever 
has been spent for the benefit of the family by the pupil, 
apprentice, slave, wife, agent, or commissioned servant”’ (e). 
Of course, this implies that the persons referred to have 
acted either with an express authority, or under circum- 
stances of such pressing necessity that an authority may be 
implied. Narada says, “ Debts contracted by the wife never 
fall upon the husband, unless they were contracted for 
necessaries at a time of distress, for the household expenses 
have to be defrayed by the man” (f). A fortiori the husband 
is liable for any debts contracted by a wife in a business 
which he has assigned to her to manage (g). And on the 
same principle it has been stated “that persons carrying on 
a family business, in the profits of which all the members 
of the family would participate, must have authority to 
pledge the Joint Family property and credit for the ordinary 
purposes of the business. And, therefore, that debts honestly 
incurred in carrying on such business must over-ride the 
rights of all members of the Joint Family in’ property 
acquired with funds derived from the joint business’? (hk). 


(c) Manu, vill. § 166; Raghunandana, v. 38—36. I presume that asin the 
case of partnership debts, the Joint property would be primarily Hable, and the 
separate property only in case it proved insufficient. 

(7) What are such necessary purposes will be examined fully in the next 
chapter, § 320 

(e) Narada, iii § 12, 18; Vishnu, 1 Dig. 295; Mann, viii. $167 ; Yajnaval- 
kyu, 1 Dig 313; Katyayana, 1 Dig, 296, 319; 1 W. MacN. 286. See as to the 
liability of the heir for debts bond side incurred by executors acting under a 
will which was afterwards set aside, or by an adopted son whose adoption was 
afterwards held invalid. Fanindro Deb v. Jugudishwari, 14 Cal. 316. 

(f) Narada, itl. § 19. 

(aq) Yajnavalkya, Vrihaspati, 1 Dig. 317, 318; 2 W. MacN, 278, 281. 

(h) Per Pontifex, J., Johurra Bibee v. Strigopal, 1 Cal. 475. 
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Similarly a mortgage of family property by the managers 
of a family trade partnership for the purposes of the part- 
nership binds all the other members of the family, and if 
the property is sold under a decree obtained against the 
mortgagors alone, the sale cannot be set aside by the other 
members merely on the ground that they were not parties 
to the suit (¢). In Bombay, however, it is held that a decree 
against the managers of a Joint Family for a mere money 
debt only binds their share of the family property, although 
they were sued as managers and the debt was incurred 
for family purposes (xk). Debts contracted or conveyances 
executed by any individual member of a Joint Family, for 
his own personal benefit, will not bind the interests of the 
other members (J). It is said, however, that a subsequent 
promise by one member of a family to pay the individual 
debt of another member, previously contracted, would bind 
him (m}. But such a promise would now be held invalid 
for want of consideration (1). 


(i) Daulat Ram v. Afehr Chand, 1417. A. 187; 8. ©. 15 Cal. 7 

(k) Maruti Narayan v. Lilachand, 6 bom. 564 ; Lakshman Oden v. Aash. 
math, 11 Bom. 700. 

(1; Fenkatasami vy Kuppaiyan, 1 Mad. 354; Gurucappa v. Thomma, 10 
Mad. 316. 

(m) Narada, iii. §17; Vrihaspati, Katyayana, 1 Dig. 316, 317. 

(n) Indian Contract Act (IX of 1872), § 25. 


CHAPTER X. 


ALIENATIONS. 


§ 309. Tae law of alienation falls naturally into two Division of sal 
branches, according as the property in question is joint or 7° 
several. Further distinctions arise under each head with 
respect to the nature of the property, as being movable or 
immovable. Again; under the first branch, the person who 
makes the alienation may do so, in his capacity of father of 
the family, or manager of the corporation, or merely as a 
private member of the corporation. Again; the act in dis- 
pute may purport to dispose of more than the alienor’s share 
in the entire property, or of a portion equal to, or less than, 
his share. Finally ; in each particular instance the validity 
of the transaction will vary, according as it is decided by 
the law of the Mitakshara or of the Dava Bhaga. I shall 
first examine the position of the father of the family under 
Mitakshara law. 


§ 310. [ have already explained the process by which the powor of fath 
father deseended from being the head of the Patriarchal ©%¢T movables, 
Family to be the manager of a Joint Family, in which the 
sons acquired by birth rights almost equal to his own (a). 

But mm respect of movables he was still asserted by Vijna- 
nesvara to possess a larger power of disposition, even though 
they were ancestral. The texts upon which he founds this 
opinion may cither be a survival from the period when the 
father actually possessed a higher power than belongs to 
him at present, or, more probably, merely indicate the 
authority which the manager of a family would necessarily 


(a) See ante, § 207, 229. 
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possess over the class of articles which would come under 
the head of movables in early times (b). In fact Vijnanes- 
vara himself does not claim for the father an absolute power 
of disposing of movables at his own pleasure, but only an 
“independent power in the disposal of them for indispensa- 
ble acts of duty, and for purposes prescribed by texts of law, 
as gifts through affection, support of the family, relief from 
distress and so forth,” and this is the view taken by Sir 
Thomas Strange and Dr. Mayr (c). Mr. Colebrooke and 
Mr. MacNaghten, however, appear to lay it down, that in 
regard to ancestral movables the power of the father is only 
limited by his own discretion, and by a sense of spiritual 
responsibility (d). The point has arisen incidentally in 
several cases, but until recently has never received a full 
discussion. In a case in the High Court of Bengal, it was 
said, “ By the Mitakshara law the son has a vested right 
of inheritance in the ancestral immovable property ; on 
the other hand, the father has it in his power to dispose as 
he likes of all acquired and all personal property’’ (e). 
This latter remark, however, was merely obiter dictum. In 
Madras a son sued his father for a partition of property, 
partly house property and partly jewels. As regards the 
latter, Bittleston, J., quoted the texts of the Mitakshara (I. 
1. § 21, 24) as showing that “it does not follow that the 
plaintiff has any right to complain of his father having made 
an unjust and partial distribution of them” (f). What the 
father was said by the plaintiff himself to have done was, 
that he gave the bulk of the jewels to the daughters of the 
family, only giving one to the wife of his son. Possibly 
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(b) See ante, § 231, 232. 

(c) Mitakshara, i. 1, § 27; Viramit., p. 16, § 30; 1 Stra. H. L. 20, 261; Mayr 
p. 40. Inthe Punjab a father is said to be at liberty to make gifts of ancest 
movable property without the consent of his male heirs, but not of immovable 
propery whether ancestral or self-acquired. Punjab Customary Law, ii. 102, 

63, 178. 

(dq) 2S8tra. H. L. 9, 436, 441; 1 W. MacN.3 The latter passage was cited 
with approval by the P.C.,in Gopeekrist v. Gungapersaud, 6 M.T. A. 77, but 
this point was not then befcrethem. M. Gibelin states the law with the same 
generality. 1 Gib. 126; 2 Gib. 14; and Dr. Wilson, Works, v. 69. 

(e) Sudanund v. Bonomallee, Marsh. 820; 8. C. 2 Hay, 205. 

(f) Nallatambi v. Mukunda, 6 Mad. H.C. 455. See too per Turner, C. J., 
Ponnappa v. Pappuvayyangar, 4 Mad. 47. 
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this was only the sort of family arrangement which the 
Mayukha intimates as being within the powers of the head 
of the family (g). In any case the remark was extra-judi- 
cial, as the learned Judge went on to decide that none of 
the property sued for was ancestral. In a later Madras 
case, a son had sued for a declaration of his right to suc- 
ceed to the whole of the ancestral property, movable and 
immovable, in his father’s possession, and for an injunction 
against waste. The original and appellate Courts decreed 
in his favour as regards the immovable, but not as regards 
the movable, property, ‘‘ on the ground that the defendant 
had the absolute right to dispose of such portion.” The 
High Court dismissed the suit, considering that the plaintiff 
was claiming a right to the whole property, which he did 
not possess. They did not notice the distinction taken 
below between movables and immovables, sunply observing, 
“ As only son he has a present proprietory interest in one 
undivided moiety of the property, and nothing more. Con- 
sequently, the suit for the establishment of an existing 
reversionary right in him as heir to the whole property on 
the death of the defendant, aud the decrees declaring such 
rights, are groundless” (h). In the North-West Provinces 
the point has been spoken of as being “ the subject of much 
discussion.” The question then before the Court was 
whether ancestral movables were chargeable with mainte- 
nance. This it was held that they were, since whatever 
might be the father’s power of disposal, they were not the 
subject of such separate ownership by him as to be free 
from the ordinary charges affecting Hindu inheritance (1). 
In one case in the Privy Council, where the extent of a 
father’s power of disposal inter viros became material, as 
determining his testamentary power, the Judicial Committee 
said that in cases under the Mitakshara law, “a Hindu 
without male descendants may dispose by will of his 
separate and sclf-acquired property, whether movable or 





(g) V. May. iv. 1 § 5; ante, 2381. 
ty Riyacharle v. Venkataramaniah, 4 Mad. H.C. 60. 
(¢) Shtb Dayee v. Doorga Pershad, 4N..W. P P. 63. 


365 


Power over 
ancestral 
movables. 


366 


Power over 
ancestral 
movables. 


ALIENATIONS BY FATHER [Chap. X, 


immovable; and that one having male descendants may 
so dispose of self-acquired property, if movable, subject 
perhaps to the restriction that he cannot wholly disinherit 
any one of such descendants” (k). Here it is not sug- 
gested that he had any such power over movables, when 
not self-acquired but ancestral. A case of exactly that 
nature was recently before the Privy Council on appeal from 
Madras. There it was attempted to set aside a will by 
which the testator left only about one-cleventh of his whole 
property to his only son, bequeathing the rest to his divided 
brother. The property was all movable (1). The lower 
Court found that the property was self-acquired, and there- 
fore held the will valid. On appeal the entire argument 
before the Judicial Committee was directed to overthrow, or 
support, this finding. It was never contended on behalf of 
the respondent in any of the Courts that the father would 
have had an absolute power of disposition over the property, 
as being movable, even if it was ancestral—though such 
an argument, if well fouuded, would have been a complete 
answer to the contention of the appellant (m). Of course 
this is only a negative inference. But considering the 
experience of the counsel who appeared for the respondent, 
it seems deserving of much weight. The point was raised 
in a somewhat similar case in Bombay, and decided. There 
a Hindu under the Mitakshara law died possessed of alarge 
amount of ancestral movable property, and with two un- 
divided sons. By his will he bequeathed to one of his sons 
nearly the whole of the property. ‘The Court, after review- 
ing the provisions of the Mitakshara and Maynkha, and the 
dicta in Marshall and 12 Moore I. A already quoted (ante, 
notes (¢. k.) ), set aside the will. They held that it could 
not be valid either as a gift or a partition. They said, “It 
would be impossible to hold a gift of the great bulk of the 


(k) Beer Pertab v. Muharojal Rajender, (Hunsapore) 12 M. I. A. 88; 8.0.9 
Suth. (P C.; 15. 

(1) It is not so stated in the report, probably because no argument was directed 
to the point, but the fact was so. It was all in Government paper, except two 
or three houses of trifling value.—J. D. M. 

(m) Paultem Valloo v. Pauliem Sooryah, 41. A. 109; 8.C. 1 Mad. 252. 


Paras. 310 & 311.) UNDER MITAKSHARA LAW. 


family property to one son, to the exclusion of the other, to 
be a gift prescribed by texts of law; for the texts which we 
next quote distinctly prohibit such an unequal distribu- 
tion” (n). That is to say, the Court adopted the opinion of 
Sir Thomas Strange, that the father has a special power of 
dealing with ancestral movable property, but only for 
certain very special purposes, specified by the Mitakshara. 
Whenever the case arises again, the contention probably 
will be to bring the alienation within those purposes. 


§ 311. Except in this instance, and in regard to the 
liability for his debts (§ 284), there is under Mitakshara 
law no distinction between a father and his sons. ‘They are 
simply coparceners (0). So long as he is capable, the father 
is the head and manager of the family. He is entitled to 
the possession of the joint property. He directs the con- 
cerns of the family within itself, and represents it to the 
world (p). But as regards substantial proprietorship, he 
has no greater interest in the joint property than any of his 
sons. If the property is ancestral, each by birth acquires 
an interest equalto his own. If it is acquired by joiut 
labour or joint fuuds, then, from the very uature of the 
case, all stand on the same footing. And in the same 
manner his grandsous and great-grandsous severally take 
an interest on their respective births in the rights of their 
fathers who represent them, and therefore in unascertained 
shares of the entire property (§ 247). It is, therefore, an 
established rule that a father can make no disposition of 
the jot property which will prejudice his issue, unless he 
obtains their assent, if they are able to give it, or unless 
there is some established necessity, or moral, or religious, 


(n) Lakshman v. Ramchandra, 1 Bom. 561, afd. 7 1. A. 181; practically 
overruling the previous decision in Ramchandra v. Manades, 1 Bom. H. 
Appx. 76 (2nd ed.) acc. Chatturbhoo) v. Dharamst, 9 Bom. 438. See also per 
curiam, 10 Bom. p. 545 ; Baba v. Timma, 7 Mad. 357. 
(0) See per curiam, Suraj Bunsi v. Sheo Prashad, 6 1. A. p. 100; Palanivel- 
a Mannaru, 2 Mad. H. C. 417; Rayacharlu v. Venkataramaniah, 4 Mad. 
ae a j Shudanund v. Bonomalee, 6 Suth. 256; Laltt Kuar v. Ganga, 7 
my yp) Buldeo vy. Sham Lal, 1 All. 77. 
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obligation to justify the transaction. Where his acts are 
questioned, he has not even the benefit of a presumption in 
his favour that they were necessary or justifiable (q). 
And it makes not the least difference whether the disposition 
is in favour of a stranger, or one of the family themselves. 
The test is, whether it is an infringement upon their vested 
rights (r). For instance, where the father had given a lease 
of land to the family dewan as a reward for faithful services, 
during the minority, and therefore without the consent, of 
his sons, the lease was set aside (s). On the same principle, 
it has been held that one of several coparceners has a right to 
forbid the common property being dealt with in any way 
that alters its character; as, for instance, by building upon 
it (¢); or that places any part of it in the exclusive posses- 
sion of one, so as to bar the joint rights of the others (u). 
Of course, it would be otherwise if such acts were done in 
the ordinary course of management, as by building on 
building-land, or leasing out houses held as an investment. 


§ 312. In some cases property is vested in its holder 
only for life, or during good behaviour, as remuneration 
for services tu be rendered from time to time to the Govern- 
ment, the village or the lke. For instance, lands held on 
Ghatwali tenure in Bengal, or on Vatan tenure in Bombay, 
or by Karnains in Madras. Here, from the nature of the 
tenure, the land is neither alienable by the holder, nor capa- 
ble of being seized in execution of a decree against him. 
If upon his death it passes to his heir as successor, the 
latter takes it as successor, and not as heir. Consequently, 


(q) Gurusawna v. Ganapathia, 5 Mad. 337; Subramaniya v. Sadasiva, 8 
Mad. 75; Chinnaya v. Perumal, 13 Mad. 51. 

(r) Sham Singh v. Mt. Umraotee, 2.8.1) 75 (92); AMotee Lall v. Mitterjeet, 
68. D 71 (82); Rajaram Tewari v. Lachman, 8 Suth. 15; Ganga Bisheshur 
v. Pirthi, 2 All. 685. 

(s) Pratabnarayan v. Court of Wards, 8 BL. R. (A.C J.) 21; 8.C. Sub 
nomine, Protup Narain v. Court of Wards, 11 Suth. 343; Muttumaran v. 
Lakshmi, Mad. Dee of 1860, 227. 

(t) Jankeev Bukhooree, &. D. of 1856, 761; Indurdeonarain v. Toolseena- 
rain, 8. D. of 1857, 765; Guru Das v. Bijaya, 1B. L. KR. (A. C.J.) 108; S.C. 
10 Suth. 171; Sheopersad v. Leela, 12 B. L. R. 188; 8. C. 20 Suth. 160. 

(u) Stalkartt v. Gopal, 12 B. L. R. 197; 8. C. 20 Suth. 168. 
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it ia not liable in his hands as assets for payment of the 
debts of the last holder (v). 


$318. Until very lately it was the settled usage of those 
provinces of India which administer Mitakshara law that the 
holder of an ancestral impartible estate could not alien or 
encumber it beyond his own life, so as to bind his coparceners, 
except for purposes beneficial to the family and not merely to 
himself. It is very possible that a usage to this effect may 
have sprung up quite independently of the Mitakshara or 
any other law. The leading examples of estates of this 
class were in the nature of Royalties, whose owners did 
pretty much what they pleased under Native rule. A grant 
by one of these feudal sovereigns to a subject, not too 
powerful to be affronted with impunity, would naturally be 
set aside by his successor ; not on any refined considerations 
of law, but simply because the power to grant could not rank 
higher than the power to revoke. When these estates came 
under the control of British tribunals, the exercise of such a 
right had to be placed upon a legal basis. The decisions of 
the Madras Sudr Court, in the early part of the century, 
while uniformly maintaining the substantive doctrine, varied 
from time to time in the grounds upon which it was sup- 
ported. Ultimately, in the case of Hindus, it was rested 
upon the general principles by which the Mitakshara law 
restrains the head of a family in his dealings with the joint 
property. Where the impartible estate was ancestral it 
became the property, not only of each successive holder, 
but of him and of those who in respect of partible property 
would be his coparceners. It was true that they could not 
claim a share of either the corpus or the annual income, 
but it was contended that they had a vested interest in the 


(v) Nilmoni Singh v. Bakranath, 91. A.104; Jagjivandas v. Imdad, 6 Bom. 
S11; Anunudo Rat v. Kali Prosad, 10 Cal. 677; Muppids Papaya v. Ramaya, 
7 Mad. 85. See ag to the result of an abolition «f the services. Radhabat v. 
Anantrav, 9 Bom. 198 ; Appajys Bapuji v. Keshav Shumrav, 15 Bom. 18. Akha- 
ragpore Ghatwali, which held ander a Zemindar and not ander the Govern- 
ment, is alienable absolately, and vot merely for the life of the Ghatwal, Teknit 
Kali v. Anund Roy, 151. A. 18; 8. ©. 18 Oal. 471. 
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succession which the holder for the time being could not 

defeat at his pleasure. It was held that these conflicting 

rights could be reconciled by allowing each holder to 

alienate for his own life, but not longer, unless for purposes 

of family necessity. In support of this view it was pointed 

out that the Privy Council had frequently treated an ances- 

tral impartible estate as joint property when questions of 

succession arose, and that it might with equal propriety be 

treated as such for purposes of alienation (w). A doctrine 

- which was in this way removed from the basis of usage, and 

rested upon certain definite propositions of law, naturally 

became open to attack. The first assault upon it was 

Effect of a delivered by Couch, C.J., ina case before the High Court 
eae of Bengal. There, an impartible estate, which descended 
by the law of primogeniture, was held during the mutiny 

by a rebel. He was sentenced to death, and his estate 

confiscated under Act XXV of 1857. (Native Army, For- 

feiture for Mutiny). The family was governed by Mitak- 

shara law. The son of the rebel claimed the estate, on the 

ground that by birth a joint interest in the estate vested in 

him, and that the confiscation could only apply to the life 

interest of his father. This contention was overruled. 

The Chief Justice said, ‘The question appears to be reduced 

to this :—Is the law of Mitakshara, by which each son has 

by birth a property in the paternal or ancestral estate (ch. 

Right of son to 1. 8. 1, v. 27) consistent with the custom that the estate is 
a doe " impartible, and descends to the eldest son? The property 
by birth gives to each son a right to compel the father to 

divide the estate, which is inconsistent with the estate 

being impartible. On the father’s death the whole estate 

goes to the eldest son, and the property by birth in the 

others has no effect. Property by birth in such an estate 

is a right which can never be enjoyed by the younger sons. 





(w) I have not thought it necessary to sot out again the series of decisio 
the Madras Presidency which established the practice above referred to. The 
el te found in § ae care oes the ih ee of rte work, Seeas to the effect 
of a Jong course of judicial decisions whi e hel been 
erroneous, 18 M. t 4.500; 21. A. 280. cere eae wey ete 
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It is not only not necessary to secure the estate to the eldest 
son, but if it had effect in respect to the younger sons, it 
would prevent it. This part of the Mitakshara law cannot 
be reconciled with the custom, and we think we should hold 
it is not applicable to this estate.” ‘The plaintiff’s case, 
in truth, is that only the eldest son becomes a co-owner 
with his father, which is not the law of the Mitakshara. 
Hither all the sons must become so, or none of them do, and 
the right of the eldest is only to inherit on his father’s 
death” (a). 


§ 314. The same question arose again in the case of the 
Patkoom Raj in Chota Nagpore (y), where upon the death of 
one Rajah his successor claimed the right to set aside grants 
which had been made by the deceased for the maintenance 
of the junior members. No question of Mitakshara law 
arose, and it appears to have been assumed that the case 
was governed by Bengal law, so far as that law was appli- 
cable to the case. The argument appears to have been that 
“the very nature of the grant which created a raj of this 
description, only gave each successive owner of the grant 
restricted rights.’ No evidence was adduced of any 
special terms annexed to the original grant, and it appeared 
that similar alienations had been customary in the family. 
The Court rejected the suits, saying, “The estate is an 
impartible one, but the effect of impartibility does not seem 
to interfere with the ordinary law as to rights beyond this, 
that it makes the estate pass to the eldest son. His right 
to alienate under the ordinary law can only be restrained 
by some family custom, which has the effect of over- 
riding and controlling the general law.” This of course 
would be so under Bengal law. This decision was 
affirmed on appeal. The Judicial Committee referred to 
a former decision of their own in the case of the Pacheet 





ae pnercer Kapilnauth v. The Government, 18B.L. R. 445, 458, 460; 8, C 
h.17. ‘The Court in fact found that the enit was barred by limitation. 
a ‘i ‘Gadey Adittya Deb v. Judublal, 5 Cul. 118. See as to the law whick 
governed the family, p. 116. 
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Raj, as showing that the mere impartibility of an estate 
did not render it inalienable, but that inalienability de- 
pended upon family custom which would require to be 
proved (z). Here again the case was under Bengal law. 
In a later case a dispute arose between several members 
of a Mitakshara priestly family, to whom a grant had been 
made by the Rajah of Chota Nagpore of a nature known as 
putro putrodik, which was said to be an hereditary grant, 
in which all the members of a Mitakshara family would 
share, and which would descend from father to son like any 
other ancestral property. One of the members asserted 
that a succeeding Rajah had revoked the joint grant, and 
conferred the whole property upon himself. The High 
Court held that such a revocation was unlawful. Garth, C.J. 
said “The fact that the Raj is impartible does not prevent 
the Maharajah for the time being from making grants of the 
land in perpetuity” (a). Here again it does not appear that 
the Raj of Chota Nagpore was governed by any law but that 
of Bengal. From the remarks of Mr. Justice Mutter in the 
previous case (b) that is the law which seems to govern 
the district in question. 


§ 315. In 1888, however, a decision was given by the 
Privy Council in a case governed by the Mitakshara law, 
which struek at the root of all the previous rulings (c). The 
Rajah of Maholi in the North-Western Provinces had ah- 
enated seventeen of the most valuable villages of his estate 
in perpetuity in favour of his jumor wife. His son sued for 
a declaration that the Rajah had according to Hindu law 
no right “under any circumstances except to enjoy posses- 
ston of the estate during his lifetime,” and had no power to 
alien any part of it. This claim of course was stated too 
widely to be correct, but the proposition really contended 


(8) Uditya Ded v. Jadub Lal, 81. A. 248, citing Anund Lal v. Maharajah 
Dheraj Gurrood, 5 M.J. A. 82. 

(a) Narain Khootia vy. Lokenath, 7 Cal. 461. 

(6) 3 Cal. g: 1té. 

(¢) Rani Sartaj Kuart v, Rant Deoraj, 151, A. 61. 
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for was rightly laid down by the Court as followa: “In 
other words the plaintiff claims that, except in so far as 
from the nature of the estate they are inapplicable, his case 
must be determined according to the principles of the Hindu 
law, which govern joint families and their property.” After 
examining the previous decisions of the Judicial Committee, 
the Court said ; “ If we have correctly held that the Maholi 
Raj estate is joint family property, then, save for urgent or 
necessary expenses of the family, no one member, even 
though he stands in the position of father, or manager, can 
alienate it, or any part of it, without the consent of all. Such 
at least is the view of the Hindu law that has been always re- 
cognised by this Court in a long, and as far as we know, un- 
broken series of decisions from which we should hesitate to 
depart. On appeal the attention of the Judicial Committee 
was not called to the Madras decisions, which of course 
added nothing to the argument relied on by the Allahabad 
High Court, and were only important as showing the wide 
extent and persistency of a course of decisions, now held to 
be erroneous. Their Lordships said, “The property in the 
paternal or ancestral estate acquired by birth under the 
Mitakshara law is, in their Lordships’ opinion, so connected 
with the right to a partition, that it does not exist where 
there is no right toit. Inthe Hansapore case (d) there was a 
right to have babaana allowances as there is in this case, but 
that was not thought to create a community of interest which 
would be a restraint upon alienation. By the custom or 
usage the eldest son succeeds to the whole estate on the 
death of the father, as he would if the property were held 
is severalty. It 1s difficult to reconcile this mode of succes- 
sion with the rights of a Joint Family, and to hold that there 
is @ joint ownership which is a restraint upon alienation. 
It is not so difficult where the holder of the estate has no 
son, and it is necessary to decide who is to succeed.” “ If, 
as their Lordships are of opinion, the eldest son, where the 

(d) 12 M.I1. A.1. There the Raj was the'self-acquired property of the alie- 


nor (p. 84) and therefore, even under Mitakebara Jaw, was absolutely at his 
posal. 
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Mitakshara law prevails, and there is the custom of primo- 
geniture, does not become a co-sharer with his father in the 
estate, the inalienability of the estate depends upon custom, 
which must be proved, or, it may be in some cases, upon 
the nature of the tenure.” ‘The absence of evidence of 
an alienation without any evidence of facts which would 
make it probable that an alienation would have been made, 
cannot be accepted as proof of a custom of inalienability.” 


This decision was, of course, followed, though reluctantly, 
by the Madras High Court. The son of the Shivagunga 
Zemindar sued to set aside a mining lease for 20 years 
granted by his late father. The High Court found “ that the 
transaction was not one which the manager of a Joint Hindu 
Family, acting with ordinary care and prudence, in the exer- 
cise of his qualified power of dealing with family property 
should conclude.”’ They said in reference to the recent 
decisions of the Privy Council: ‘These decisions are in 
direct conflict with the principle upon which the whole 
series of decisions in this Presidency as to the right of a 

/ zemindar to alienate depends. It has been invariably held 
that acts and alienations by the holder of an impartible 
Zemindary made to enure beyond his lifetime will, if other- 
wise than bond fide, and if prejudicial to the family, be set 


| aside.” Yielding, however, to the authority of the Judicial 


Committee, they directed an issue to enquire whether any 
family custom to restrain alienation could be made out. 
Of course none such could be established, and the plaintiff’s 
suit was dismissed (e). 


§ 316. Dispositions of property by a father can, of course, 
only be objected to by those who have a joint interest with 
him in the property, either by joint acquisition, or by birth. 
Where the objection is based on the latter ground, it is necese 
sary to show that such an interest vested in the objector at 
his birth, or by his birth. Therefore, a son cannot object to 





(e) Beresford v, Rama Subba, 18 Mad. 197. 
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alienations validly made by his father before he was born or 
begotten, because he could only by birth obtain an interest 
in property which was then existing in his ancestor. Hence, 
if at the time of the alienation there had been no one in 
existence whose assent was necessary, or if those who were 
then in existence had consented, he could not afterwards 
object on the ground that there was no necessity for the 
transaction (f/f). On the other hand, if the alienation was 
made by a father without necessity, and without the consent 
of sons then living, it would not only be invalid against 
them, but also against any son born before they had ratified 
the transaction ; and no consent given by them after his 
birth would render it binding upon him (g). In one case 
the pandits advised the Madras Sudr Court that the rule 
as to the rights of sons extended so far, that a man “ had 
not the power to dispose of all his property so long as he 
was able to beget children, but that he might alienate a 
small portion of the same, if by so doing he did not deprive 
his issue then born, or that might be born to him, of the 
means of support” (h). This futwah evidently rested on a 
text of Vyasa cited in the Mitakshara (11. § 27): “ They 
who are born, and they who are yet unbegotten, and they 
who are still in the womb, require the means of support. 
No gift or sale should therefore be made.” But this text, 
so far as it applies to sons yet unbegotten, was treated by 
the Madras High Court as merely a moral precept, and 
they held that the rights of an unborn son only extended 
to the case of one who was in the womb at the time of the 
transaction complained of (1). Whetherason could defeat 
an alienation for value made when he was in gremio matria, 


(f) Jado v. Mt. Ranee, 5 N.-W.P. 118; Raja Ram Tewary v. Luchmun, 8 
Bath. 16, 31; Girdharee Lall v. Kantoo Lali, 11. A. 821; 8. C. 15 B. L. B. 
187 ; 8. C. 22 Suth. 56. A mere right to bring a suit, or to make a representa- 
tion to Government for the enlargement of a grant, on the ground of fraud, is 
not such a right as vests in a son by birth Chaudhri Ujagar v. Chaudhet 
Pitam, 8 I. A. 190; 8. C. sub nomine, Ujagar v. Pitam, 4 All. 120. 

(g) Huvodooct v. Beer Narain, 11 Suth. 480. 
th) Soobbaputten v. Junyameeah, Mad. Dec. of 1851, 8. ; ; 

(t) Yekeyamtan v. Bentesoarsens 4 Mad. H.C. 807. See Parichat v. Zalim, 

41. A. 159, where the P. CO. declined to pronounce upon the point. 
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as he could a gift or devise, was a point which the same 
Court left undecided (k). 


§ 317. An adopted son stands in exactly the same position 
as a natural-born son, and has the same right to object to 
his father’s alienations. In two cases pandits have relied: 
on the above text of Vyasa, as enabling a son who had been 
adopted under an authority from the father to set aside 
alienations made by the father himself, before the adoption 
but after the authority ; the ground being, that the posses- 
sion of an authority to adopt by the widow was equivalent 
to a pregnancy (l). But this principle must now be taken 
as being overruled (m), and there can be no doubt that the 
interest of an adopted son arise for the first time on his 
adoption, and that he cannot after his adoption set aside 
any transaction which was valid when it took place, at all 
events as against his adopting father (n). 


§ 318. A father who is separated from his sons can, of 
course, dispose at pleasure, not only of his share, but of all 
property acquired after partition ; since as to the former 
the sons have relinquished the rights they obtained by birth, 
and as to the latter they never had any such rights (0). 
Prima facie one would imagine the same rule must apply as 
to self-acquisition, and on the same grounds. Self-acquisi- 
tion ex vt termini does not belong to the co-heirs (p), and 
in one passage Vijnanesvara expressly states that “ the son 
must acquiesce in the father’s disposal of his own self- 
acquired property” (q). In an earlier passage, however, he 
states that the father “is subject to the control of his sons 


(k) Minakshi v. Virappa, 8 Mad. 

(1) Ram Kishen v. Mt Siri Muttee, 8S. D. 367 (489, 495); Nogalutehmee v. 
be ag M. I. A. 820, and per curiam, Durma vw. Coomara, Mad. Dee. of 
(m) See ante, § 181, 182. 

a Sedeaens v. Soorjoomonee, 11 Buth. 486; Rembhat v. Lakshman, § 
om. » 

(0) Narada, xiii. § 48; Vivada Chintamani, 814; Mitaksbara, i.1,§ 80; 
Juvav v. Jaki, Mud. Dec. of 1862, 1. See as to the curly law, onte, § 213. 

(p) Mitakehara, i. 4, $1, 2. 

(q) Mitakshara, i 5, § 10. 
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and the rest, in regard to the immovable estate, whether 
acquired by himself, or inherited from his father or other 
predecessor,” citing as an authority the text of Vyasa above 
quoted (rv). Hence, a conflict of decision has arisen as to 
whether self-acquired immovables are absolutely at the 
father’s disposal, or not. In Madras it has been held that 
they are not, and in this opinion Mr. Colebrooke and Sir 
Thomas Strange concur (s). There is also a decision of the 
High Court of the North-West Provinces to the same 
effect (+), and the Judicial Committee, when stating the 
power of disposition possessed by a Hindu under Mitak- 
shara law, say that “if without descendants he may dispose 
by will of his separate and self-acquired property, whether 
movable or immovable; and that one having male descend- 
ants may so dispose of self-acquired property, if movable, 
subject perhaps to the restriction that he cannot wholly 
disinherit any one of such relations” (uw). On the other hand, 
Mr. W. MacNaghten says, in speaking of a father’s powers, 
“‘with respect to real property acquired or recovered by 
the occupant, he is at liberty to make any alienation or 
distribution which he may think fit, subject only to spiritual 
responsibility” (v7). And this was expressly determined to 
be the law by the High Court of Bengal on a full examin- 
ation of all the native texts. They said that ‘“‘ the apparent 
conflict between the passages of the Mitakshara is recon- 
ciled, if the right of the sons in the self-acquired property 
of the father is treated as an imperfect right incapable of 
being enforced” (w). The Vivada Chintamani, which is 


—. 


(r) Mitakshara, i. 1, § 27. See the earlier law discussed ante, § 233, 284. 

(s) 1 Stra. H. L. 2 ei. 2 Stra. H. L. 486—441, 450; Muttumaran v. Lakshmi, 
Mad. Dec. of 1860), 297’; Komala v. Gangadhera, Mud. Dec. of 1862, 41. See 
Meenatchee v. Chetumbra, ne Dec. of 1853, 61; per curtam, Tara Chand v. 
Reeb Ram, 8 Mad. H. C. 5 

(t) Madhusookh v. peice 1N.-W. P. 158. 

le Beer Pertab v. Maharajah Rajendar, 12 M.1.A. 3&8; 8.C.9Suth. (P. C.) 


"(w) 1 W. MacN. 2, cited with ae in t the P.C., but as toa different point ; 
Gopeckrist Vv. Gungapersaud, 77. See too Rungama v. Ate ama, 
4M. 1. A. 1, 108; S.C. 7 Suth. (P. C.) 57. 
(w) Muddun Gopal v. Ram Buksh, 6 Suth. 71; Ojood aye v. Ramsarun, 
ice ui ar Tewary v. Luchmun, 8 Suth. 15; Sudanund v Soorjo Monee, 
vu 
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the ruling authority in the Mithila, but which is really little 
more than a compendium of the Mitakshara, states without 
any exception that a father may dispose of his self-acquired 
property at his pleasure, and this has been affirmed to be 
the law of that district by the Privy Council (2). The same 
rule has been laid down by the High Courts of Bombay, 
Allahabad and Madras (y), and M. Gibelin states that the 
understanding in Pondicherry is to the same effect (z). 
And similarly a man is at perfect liberty to dispose of 
property which he has inherited collaterally, or in such a 
mode that his descendants do not by birth acquire an in- 
terest in it (a). And whatever be the nature of the property, 
or the mode in which it has been acquired, a man without 
issue may dispose of it at his pleasure, as against his wife, 
or daughters, or his remote descendants, or ‘his collateral 
relations (0). Of course, as regards collaterals it is assumed 
that it has not been acquired by him in such a way as to 
make them coparceners with him in respect of it (c). 


§ 319. Any want of capacity on the part of the father to 
alienate the family property, may be supplied by the con- 
sent of the coparcenars. Such consent may either be ex- 
press, or implied from their conduct at or after the time of 
the transaction (d). Where the property is invested in 
trade, or in any other mercantile business, the manager of 
the property will be assumed to possess the authority usually 
exercised by persons carrying on such business (e). And, 





(x) Vivada Chintamani, 76, 229, but see p. 309; Bishen Perkash v. Bawa, 
(P. C0.) 12 B. L. R. 430; S.C 20 Suth. 137 ; affirming the decision of the lower 
Coart, 10 Suth. 287, from which it appears that the property in dispute was 
immovable. See too Nana Narain v. Huree Punth, 9M. f. A. 96, 121. 

(y) Gangabai v. Vamanaji, 2 Kom. H C 318; Sital v. Madho, 1 All. 894; 
Subbayya v. Surayya, 10 Mad. 251. 

(z) 1 Gib. 14. 

(a) See ante, § 251. Jugmohundas v. Munguldas, 10 Bom. 528. 

(b) Mulraz v. Chalekany, 2M.1I. A. 54; Nagalutchmee v. Gopee,6 M.1. A. 
309; Narottam v. Narsandas, 3 Bom. H.C.(A C.J.) 6; Ajoodhia v. Kashee 
4N.-W.P. 31. These were all cases of wills, which of course are lees “Favoured 
thun alienations inter vivos, 

(c) Tayumana v. Perumal, 1 Mad. H. C. 51. 

(d) Arumuga v. Ramasami, Mad. Dee. of 1860, 258; Vittal v. Ananta, Mad. 
Dec. of 1861, 37; Virasami v. Varada, ib. 146; Miller v. Runganath, 12 Cal. 389. 

(e) Bemola Mohun, 5 Cal. 792; ; Samalbhai v. Someshvar, 5 Bom. 88; In 
re Haroon Mahomed, 14 Bom. 189, p. 194. 
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of course, ratification will supply the want of an original 
consent; such a ratification will be inferred where a son, 
with full knowledge of all the facts, takes possession of, and 
retains that which has been purchased with the proceeds of 
the property disposed of (f). Whether the consent of all the 
coparceners is necessary will depend upon the question, 
which will be discussed hereafter, ax to the power of one of 
several to dispose of his share (§ 327). If it is the law that 
he can do so, then, of course, the consent of some would bind 
their own shares, though not the shares of the dissenting 
members. If the contrary is the law, then the consent of all 
would be required to give any validity to the transaction. 
Where a grandfather alicnates with the consent of his son, 
that consent binds an after-born grandson. But where the 
grandson is already in cxistencc, and has taken a vested 
interest, his father’s consent would not of itself bind him (g). 


§ 320. Circumstances of necessity will also justify a father, 
as head of the family, in disposing of any part of the family 
property. Inthe Mitakshara the explanation which follows 
the text of Vyasa— Even a single individual may conclude 
a donation, mortgage, or sale of immovable property, during 
a season of distress, for the sake of the family, and especially 
for pious purposes”—seems to limit this authority to cases 
where the other coparceners are miners and incapable of 
giving their consent (h). And it has been held in Bengal that 
the consent of those who are of age cannot be dispensed 
with, even where the transaction is for the benefit of the 
family (2). The contrary, however, was held in other cases, 
and seems to have been Mr. Colebrooke’s opinion (k). The 
whole current of authorities appears to support the view that 


(f) Gangabat v. Vamanaji, 2 Bom, H. C. 318; per curtam, Modhoo Dyal v. 
Kolbur, B. L. BR. Sup. Vol. 1020; S. C. 9 Suth. 611. 

(g) Buraik v. Greedharee, 9 Suth. 837, where the second proposition seems to 
follow from the statement that the grandson, if alive at the alienation, would 
have hud a cause of action, notwithstanding his father’s consent. 

(h) Mitakshara, 1. 1; § 28, 29. 

(4) Muthoora v. Bootun, 18 Suth. 30, acc. 1 Stra. H. L. 20; ante, 286. 

(k) Juggurnath v. Doobo, 14 Suth. 80; 2 Stru. B. L. 340, 348; Bishambhur 
v. Sudashes), 1 Suth. 96, per Muttusany Iyer, J., Ponnapya v. Pappuvay- 
yangar, 4 Mad. p. 18. 
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the manager of the family property has an implied authority 
to do whatever is best for all concerned, and that no in- 
dividual can defeat this power merely by withholding his 
consent. The powers of the manager of a Hindu estate 
were very fully considered by the Privy Council in a case 
which is always referred to as settling the law on the sub- 
ject (/). That was the case of a mother managing as guardian 
for an infant heir. Of course, a father, and head of the 
family, might have greater powers, but could not have less, 
and it has been repeatedly held that the principles laid down 
in that judgment apply equally to fathers, or other joint 
owners, when managing property governed by the Mitak- 
shara law (m). Their Lordships said (p. 423): ‘“ The power 
of the manager for an intant heir to charge an estate not 
his own, is, under the Hindu law, a limited and qualified 
power. It can only be exercised rightly in case of need, 
or for the benefit of the estate. But wherc, in the particu- 
lar instance, the charge is one that a prudent owner would 
make, in order to benefit the estate, the bond fide lender is 
not affected by the precedent inismanagement of the estate. 
The actual pressure on the estate, the danger to be averted, 
or the benefit to be conferred upon it, in the particular 
instance, 1s the thing to be regarded (x). But, of course, 
if that danger arises, or has arisen, from any misconduct 
to which the lender is or has been a party, he cannot take 
advantage of his own wrong, to support a charge in his 
own favour against the heir, grounded on a necessity which 
his wrong has helped to cause, therefore the lender in this 


(1) Hunoomanpersaud v. Mt. Babooee, 6 M. 1. A. 303; S.C. 18 Suth. 81; 
note. The same rules apply to the case of one who is de facto though not de 
jure manuger, ibid. 413. dee us ty the position of one who deale with the bolder 
of an impartible estate ante, § 314. 

(m) Deotaree v. Damoodkur, 8. D. of 1859, 16438; Tandavaraya v. Valli, 1 
Mad. H.C. 898; Soorendrav. Nundun, 21 Suth. 196; Kameswar v. Run Baha- 
door, 8 J. A 8, ante, § 297; Chotiram v. Narayandas, 11 Bom. 605. As to 
ulienations by manager for idol, see post, § 897; by female heirs, post, § 586. 
The munager for a lunatic bas the same power. Goureenath v. Collector of 
Monghyr, 7 Suth. 5. 

{n) See Deotaree v. Damoodhur, ubt sup. A mere manager cannot revive or 
pay time barred debts, and a fortiori could not pledge or sell the estate on their 
account. Chinnaya v. Gurunatham, 5 Mad. 169. But it is eaid that a widow 
may do so as regurds debts of her husband, post, § 587. 
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case, unless he is shown to have acted mald fide, will not 
be affected, though it be shewn that, with better manage- 
ment, the estate might have been kept free from debt. 
Their Lordships think that the lender is bound to enquire 
into the necessities for the loan, and to satisfy himself as 
well as he can, with reference to the parties with whom he 
is dealing, that the manager is acting in the particular 
instance for the benefit of tlie estate (0). But they think 
that if he does so enquire, and acts honestly, the real exist- 
ence of an alleged sufficient and reasonably credited neces- 
sity is not a condition precedent to the validity of his 
charge (p), and they do not think that under such circum- 
stance he is bound to see to the application of the money (q). 
It is obvious that money to be secured on any estate is 
likely to be obtained upon easier terms than a loan which 
rest on mere personal security, and that, therefore, the mere 
creation of a charge securing a proper debt, cannot be viewed 
as improvident management ; the purposes for which a loan 
is wanted are often future, as respects the actual application, 
and a lender can rarely have, unless he enters on the 
management, the means of controlling and directing the 
actual application. ‘Their Lordships do not think that a 
bond fide creditor should suffer when he has acted honestly 
and with due caution, but is himself deceived.” 


§ 321. The case before the Privy Council was one of 
mortgage and not of sale. But it is evident that the same 
principles would apply in either case. A prudent manager 
should, of course, where it is possible, pay off a debt from 


ed 
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(0) See Nowrutton v. Baboo Gourve, 6 Suth. 193; Pertab Bahadur v. Chitpal 
Singh, 191. A. 88; Lala Amarnath v. Achan Kuar, 191. A. He is not bound 
to inquire into the causes which produced the necessity. Mohabeer v. Joobhe, 
16 Suth. 221; 8 CU. 8 B.L. KR. 88; Sheora) v. Nukchedee, 14 Suth. 72. A 
stranger purchasing from a gairdian who sells or mortgages under the aoe 
of the Court, given under Act XL of 1558, § 18, (Bengu!l—Minors) is protec 
unless he himself has been guilty of actual fraud. Sskher Chund v. Dulputty, 
5 Cal. 363. Aud see Act V of 188), § 90, (Probate and Administration) as to 
the powers of alienation of an executor by leave of the Court. 

: ( dee Soorendro v. Nundun, 21 Suth. 106; Ratnam v. Govindarajulu, 
ad. $39. 

(gq) Bee Sundarayan v. Sitaramayan, Mad. Dec. of 1861, 1, where the head 

of the family misappropriated the money which he had raised. 
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savings rather than by a sale of part of the estate (r), and 
it might be more prudent to raise money by mortgage than 
by sale. Qn the other hand, where the mortgage was at 
high interest, it might be more prudent to sell than to 
renew (s). In every case the question is one of fact, whether 
the transaction was one which a prudent owner, acting for 
his own benefit, would enter into. A sale of part of the 
property in order to raise money to pay off debts which 
bound the family, or to discharge the claims of Government 
upon the land, or to maintain the family, or to perform the 
necessary funeral or marriage or family ceremonies, would 
be proper if it was prudent or necessary (¢). And where 
there are binding debts, which cannot otherwise be met, a 
sale will be justifiable to pay them off, even though there 
was no actual pressure at the time in the shape of suits by 
the creditors (u). For the manager is not bound, and indeed 
ought not, to put the estate to the expense of actions. A 
fortvort, of course, such dealings will be justified where there 
are decrees in existence, whether, ex parte or otherwise, 
which could at any moment be enforced against the pro- 
perty (v). And the same circumstances which would justity 
the sale of part, might justify the sale of the whole property, 


though, of course, a very strong case would have to be 
made out. 


§ 322. It must be owned that the principle of the Mitak- 
shara that sons have a right to control their father in the 
alienation of the family property, is almost nullified by the 
other principle that they are bound after his death to pay 
his debts, even though contracted without necessity ; and 


(r) Bukshun v. Doolhin, 8 B. L. R. (A.C.J.) 428; 8. C. 12 Suth. 387. 

(8) Muthoora v.Bootun, 13 Suth. 380. Whether there is a necessity for borrow: 
ing at an unusually high rate of interest ia itself a matter to which the lender 
should apply his mind, and the Court may reduce the interest whilt affirming 
the loan. Hurronath Roy v. Rundhir Singh, 18 1. A. 1; 8.C. 18 Cal. 811. 

(t) Bishambhur v. 8udasheeb, 1 Suth. 96; Sacaram v. Lusumabat, Perry, 
O.C. 129; Suravana v. Muttayi, 6 Mad. H.C. 371; Babajiv. Krishnaji, 2 
Bom. 666. See Kullar v. Modho Dhyal, &6 Wym. 28, where it ie said the traus- 
action must be necessary, and not merely advantageous. 

(wu) Kathav v. Roop Singh, 8 N.-W. P. 4. ; 
py Purméssur v. Mt. Goolbee, 11 Buth. 446; Sheoraj v. Nukchedes, 148uth, 
4 @- 


Paras, 821 & 822.] UNDER MITAKSHARA LAW. 


by the logical extension of that principle, recently laid 
down by the Privy Council, that the father is entitled to 
sell the family property in order to pay off his own debts, 
which were not contracted for the benefit of the family, 
but which the sons would be under a moral obligation to 
discharge (w). The mode of reconciling what is now, 
undoubtedly, a conflict of principles, may perhaps be 
sought by tracing back the law to a time when no such 
conflict existed. While the family continued in what I have 
called (§ 206) its Patriarchal State, the head of the family 
was not merely the manager of a partnership; he was the 
autocratic ruler of the family and of its possessions. Its 
property was his property. His debts were its debts. 
Probably it would seldom happen in a primitive state of 
society that any debts would be incurred which would 
require a sale of the property, but such a sale, if necessary, 
would be within the functions of the head of the house. 
If he died leaving debts unpaid, they would be discharged 
by the survivors, without any enquiry whether they had 
been contracted for the joint benefit, or for the special 
purposes, of the original debtor. The notion of a religious 
as well as a civil obligation to pay debts evidences the 
introduction of Brahmanical theories into a law which was 
previously founded upon merely natural justice. The 
kindred theory that the soul of a deceased debtor could not 
find repose till his debts were discharged probably grew up 
still later. The religious theory of obligation could well 
co-exist with the civil theory, as affording an additional 
sanction for a liability which was already recognised. The 
antiquity of the texts which state this religious theory shows 
that it had sprung up before the family bonds were relaxed, 
by allowing the sons to possess a co-ordinate interest in the 
property, and a right to restrain their father in his dealings 
with it. But even after this later development, natural 
equity and convenience would continue to attach a specially 


(w) Girdharee Lall v. Kantoo Lali, 11. A. 821; 8. C. 14 B. LR. 187; 8, C. 
22 Suth. 56; ante, § 285. 
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binding character to debts which were contracted by the 
official head and representative of the family, while the 
religious obligation would assume greater prominence in 
proportion as the secular obligation was weakened. The, 
tendency would be to reconcile a conflict of rights, which 
was becoming important, by allowing the sons to restrain 
their father in his dealings with the property before they 
matured into transactions which conferred rights upon 
others. Where such rights had been created, it might 
fairly be held, if a struggle ensued between the interest of 
a son in the paternal property and the interest of a creditor 
or a purchaser claiming by virtue of the father’s acts, that 
the latter interest should prevail, as being the older, and 
enforced by a double sanction. Where the rival interest 
was that of a collateral coparcener, who was under no 
religious obligation to discharge the liabilities of the debtor, 
a contrary decision would result (a). 


Another ground upon which alienations are valid, though 
made without necessity, is in the case of pious gifts. These, 
no doubt, were looked upon by the Brahmans as being of 
general benefit to the family from the store of religious 
merit which they procured. The subject will be treated 
fully in the chapter on religious endowments (§ 398). 


§ 323. Those who deal with a person who has only a 
limited interest in property, and who professes to dispose 
of a larger interest, are prima facie bound to make out the 
facts which authorise such a disposition. But the nature 
and extent of the proof which they must offer will vary 
according to the facts of the case. In Hunoomanpersaud’s 
case, it was contended that the burthen was discharged by 
showing an advance to the manager, and the factum of a 
deed by him, and in support of this a dictum of the Agra 
Sudder Court was quoted. Upon this the Judicial Com- 
mittee remarked, “It might be a very correct course to 


td) 
(w) See per Muthusawmy Iyer, J., Ponnappa v. Cappuvayyangar, 4 Mad. 
p. 88, and per Turner, C, J., ibid. pp. 41 et seq. pena o 
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adopt with reference to suits of that particular character, 
which was one where the sons of a living father were, with 
his suspected collusion, attempting, in a suit against a 
creditor, to get rid of the charge on an ancestral estate 
created by the father, on the ground of the alleged mis- 
conduct of the father in extravagant waste of the estate. 
Now, it is to be observed, that a lender of money may rea- 
sonably be expected to prove the circumstances connected 
with his own particular loan, but cannot reasonably be 
expected to know, or come prepared with proof of, the 
antecedent economy and good conduct of the owner of an 
ancestral estate, whilst the antecedents of their father’s 
career would be more likely to be in the knowledge of the’ 
sons, members of the same family, than of a stranger; 
consequently this dictum may perhaps be supported on the 
general principle that the allegation and proof of facts, 
presumably in his better knowledge, is to be looked for 
from the party who possesses that better knowledge, as 
well as on the obvious ground in such suits of the danger 
of collusion between father and sons in fraud of the creditor 
of the former. Their lordships think that the question 
on whom does the onus of proof lie in such suits as the 
present is one not capable of a genera] and inflexible answer. 
The presumption proper to be made will] vary with circum- 
stances, and must be regulated by and dependent on them. 
Thus, where the mortgagee himself, with whom the trans- 
action took place, is setting up a charge in his favour made 
by one whose title to alienate he necessarily knew to be 
limited and qualified, he may be reasonably expected to 
allege and prove facts presumably better known to him 
than to the infant heir, namely, those facts which embody 
the representations made to him of the alleged needs of 
the estate, and the motives influencing his immediate loan. 
It is to be observed that the representations by the mana- 
ger accompanying the loan as part of the res gestx, and as 
the contemporaneous declarations of an agent, though not 
actually selected by the principal, have been held to be 
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evidence against the heir; and as their Lordships are in- 
formed that such prima facie proof has been generally 
required in the Supreme Court of Calcutta, between the 
lender and the heir, where the lender is enforcing his 
security against the heir, they think it reasonable and right 
that it should be required. It is obvious, however, that, it 
might be unreasonable to require such proof from one not 
an original party, after a lapse of time and enjoyment, and 
apparent acquiescence ; consequently, if, as is the case here 
as to part of the charge, it be created by substitution of a 
new security for an older one, where the consideration for 
the older one was an old precedent debt of an ancestor not 
previously questioned, a presumption of the kind contended 
for by the appellant would be reasonable” (y). It appears 
to have been the intention of the Legislature to summarise 
the above rulings in § 38 of the Transfer of Property Act 
IV of 1882. “ Where any person, authorised only under 
circumstances in their nature variable to dispose of im- 
moveable property, transfers such property for consider- 
ation, alleging the existence of such circumstances, they 
shall, as between the transferee on the one part and the 
transferor and other persons (if any) affected by the trans- 
fer on the other part, be deemed to have existed, if the 
transferee, after using reasonable care to ascertain the 
existence of such circumstances, has acted in good faith.” 


§ 324. One point as to which there seems at first to be a 
conflict of decisions, is as to the amount of proof incumbent 
upon a purchaser under a decree, or upon one who lends 
money to the manager of an estate to pay off a decree, or 
who purchases a part of an estate from the manager to 





(y) Hunoomanpersaud v. Mt. Rabooee, 6 M. I. A. pp. 418—420; 8. O. 18 
Suth. 81, note; Tandavaraya v. Valli, 1 Mad. H, C. 8398; Vadali v. Manda, 
2 Mad. H. C, 407; Saravana v. Muttayi, 6 Mad. H.C. 371; Lalla Bunseedhur 
v. Koonwur Bindeserree, 10 M. I. A. 454; Syud Tasoowar v. Koonj Beharee, 8 
N.-W. P.8; Chowdhry v. Brojo Soondur, 18 Suth. 77; Sikher Chund v. Dul- 
puity, 6 Cal. 863 ; Makundiv. Sarabsukh, 6 All. 417; Lal Singh v. Deo Narain, 
8 All. 279; Gurasawmiv. Ganapathia, 5 Mad. 837. Where a son attempts to 
defeat an alienation by his father, or to escape from his debts by alleging im- 
morality or illegality, the burthen of establishing snch a state of things reste 
upon him. Subramaniya v. Sadasiva, 8 Mad. 75, 
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supply him with funds for that purpose. Is the production 
of a bond fide decree sufficient of itself to establish a case of 
necessity ; or is it incumbent upon the purchaser or creditor 
to go further, and to show that the decree was passed for a 
purpose which would bind the estate? The result of the 
decisions appears to be, that the party who relies on the 
decree is entitled to assume that it was properly passed, and. 
that everything done under it was properly done. But the 
extent to which this will benefit him depends upon the nature 
of the decree, and the person against whom it was given, and 
upon the form of the proceedings taken in execution of the 
decree. It is evident that a decree may be one which upon 
its face, and by the mere fact that it was passed, binds the 
person against whom it is enforced. Or it may be one 
which will not bind him unless something was proved in the 
course of the case, and that something may or may not have 
been proved. Again; the form of the decree, and of the 
proceedings taken under it, may show that the creditor, 
while only suing his debtor by name, sued him as the repre- 
sentative of the family, in order to bind its property. Or, 
conversely, it may appear that although the creditor had a 
remedy, which he might have enforced, against the whole 
family and its property, he chose to restrict his claim to his 
original debtor and the interests of that debtor. Where the 
decree is against a father, it conclusively establishes that 
there was a debt due by him, and as against his issue nothing 
more is necessary. It is not, as we have seen, necessary to 
show that the debt was for the benefit of the family. Where 
property is sold under such a decree, “the purchaser is not 
bound to go back beyond the decree to ascertain whether the 
Court was right in giving the decree, or having given it, in 
putting up the property for sale under an execution upon 
it” (z). And, of course, the same rule would apply where 


(¢) Per curiam, Muddun Thakoor v. Kantoo Lall, 11. A. 821, 884; 8.0.14 
B.L. R. 187; 8 C. 22 Suth. 56; ante, §§ 289, 297; Bhagbut Pershad v. Mt. 
Girja Koer, 15 I. A. 99; 8. C. 15 Cal. 317. See numerous cases following this 
decision ; Bhowna v. Roopkishore, 5 N.-W. P. 89; Budree v. Kantee, 23 Suth. 
260 ; Kooldeep v. Runjeet, 24 Suth. 231; Sheo Pershad v. Soorjbunsee, ib. 2813 
Burtoo vy. Ram Purmeseur, tb, 364; Anooragee v. Bhugobutty, 25 Suth, 148; 
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a minor sought to set aside a sale made by his guardian in 
order to pay off a decree against the minor himself (qa) ; 
or where the transaction was disputed by an heir, not being 
a coparcener, for he is bound to pay the debts of the person 
whose estate he takes (§ 302). But it would be otherwise 
where the decree was given against a simple coparcener. 
It would be a perfectly valid decree against him, and might 
during his life be enforced by execution and sale of his in- 
terest in the property (§ 305). But as his debt would not 
bind his coparceners or their share in the property, unless it 
was contracted by their consent or for their benefit (} 308), 
so a decree against him can create no higher liability. It 
ascertains his debt, but does no more. [If it is intended to 
procure payment of the debt, directly or indirectly, out of 
the shares of the other members, the creditor must show that 
the debts themselves were such as to be properly binding 
upon those who have not personally incurred them (8). 
This proof must be given in a suit to which the joint mem- 
bers of the family are parties, and in which they can 
resist the allegations made against them. Ifthe managing 
member of the family executes a document which would 
bind the other members, the proper course is to sue them 
all. If the creditor chooses, he may only sue the person 
who executed the document. But if he adopts this course, 
his execution will only take effect upon the share of the 
execution debtor. He cannot enforce it against the other 
members (not being the sons of the debtor) merely by 
proving that the transaction was entered into for the bene- 
fit of the family. This only shows that he had a larger 


Rameahoy v. Mohabeer, ib. 185; Wajed Hossein v. Nankoo, ib. 811 ; Luchmi vy. 
Asman, 2 Cal. 213; 8. UC. 25 Suth. 421; Sivasankara v. Parvati, 4 Mad. 96. As 
to how far it is necessary to make the sons parties to suits against a father to 
enforce his sales or moitgages or to recover debts due by him, see ante, §§ 285— 
296A. As to the extent to which decrees are conclusive against the sons, see 
ante, §§ 297—299. 

(a) Sheoraj vy. Nukchedee, 14 Suth. 72. 

(b) Saravana v. Muttayi, 6 Mad. H. C. 871; Pareyasami v. Saluckat, 8 Mad. 
H.C. 157; Reotee v. Rumjeet, 2 N..W. P. 50; Venkatasami y. Kuppaiyan, 
1 Mad. 854; Venkataramayyan v. Venkatasubramant, ib. 868 ; Loki vy. Aghos 
ree, 6 Cal. 144; Gangulu v. Ancha, 4 Mad, 78. 
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remedy, of which he did not avail himself (c). Finally 
there is a class of cases in which it has been held that a suit 
against one member of the family must be taken as a pro- 
ceeding against the family represented by him, so that the 
decree binds them, and may beenforced by execution against 
the shares of all (d). Ina case where several brothers were 
jointly interested in a tenure, but the manager alone was 
registered as the owner, and he was sued for arrears of 
rent, and his right, title, and interest was sold in execution, 
it was held that the whole tenure passed to the purchaser. 
Garth, C. J., said: “ Where it is clear from the proceedings, 
that what is sold, and intended to be sold, is the interest of 
the judgment debtor only, the sale must be confined to that 
interest, although the decree holder might have sold the 
whole tenure if he had taken proper steps to do so, or 
although the purchaser may have obtained possession of the 
whole tenure under the sale. But if, on the other hand, it 
appears that the judgment debtor has been sued as repre- 
senting the ownership of the entire tenure, and that the 
sale, although purporting to be of the right and interest of 
the judgment debtor only, was intended to be, and in justice 
and equity ought to operate, as a sale of the tenure, the 
whole tenure then must be considered as having passed by 
the sale. And if the question is a doubtful one on the face 
of the proceedings, or one part of the proceedings may 
appear inconsistent with another, the Court must look to 
the substance of the matter, and not the form or language 
of the proceedings” (¢). 


(c) Deendyal v. Jugdeep Narain, 41, A. 247; 5S. C. 3 Cal. 198, ante, § 290; 
Armugum v. Sabapathy, 5 Mad. 12; Subramanien v. Subramanien, 1b. 125; 
Dorasawmy v. Atiratra, 7 Mad. 1386; Viraragavamma y. Samudrala, 8 Mad. 
908; Guruvappa v, Thimma, 10 Mad. 816; Abilak Roy v. Rubbt Roy, 11 Cal. 
293; Marutt Narayan vy. Lilachand, 6 Bom. 564; Ktsansing v. Moreshwar, 7 
Bom. 91; Doolar Chand v. Lalla Chabul, 61. A. 47. 

(d) Bissessur v. Luchmessur, 6 I. A. 283; 560. L. R. 477; Deva v. Ram Ma. 
nohur, 2 All. 746; Ram Sevak v. Ragnubar, 3 All.72; Radha Kishen v. Bach- 
haman, ibid. 118; Gaya v. Rajbansi, ibid. 191; Ramnarain v. Bhawani, F. B. 
ibid, 448; Hart Saran Moitra v. Bhubaneswart Dedt, 15 I. A. 195; 8. C. 16 
Cal. 40. 

(e) Jeo Lal Singh v. Gunga Pershad, 10 Cal, 996, 1001; Kombdt v, Lakshmi, 
5 Mad. 201, 206. 
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§ 325. It has been said that where a debt is ancestral, 
-~4 property is sold to meet it, the purchaser is not bound 
to enquire whether the debt could have been met from other 
sources (f). But, I imagine, this can only apply where 
there is at all events an apparent necessity for the sale. In 
the case where the rule was laid down, the Court went on 
to say, “ Nor is it indicated from what sources it would 
have been met.” Ina Bengal case, the Sudder Court laid 
down nearly the opposite principle. They said, “ It may 
be shown that the ostensible object of the loan was to pay 
off Government revenue, but, to render such a loan binding 
upon those who had reversionary interests upon the pro- 
perty, it must also be satisfactorily proved that such loan 
was absolutely necessary from failure of the resources of the 
estate itself, and was not raised through the caprice or extra- 
vagance of the proprietor” (g). Here the law seems to be 
laid down rather too strictly. The person who deals with 
the manager of a joint family property has to consider the 
propriety and necessity of the transaction in which he is 
engaged, not merely the propriety and necessity of paying 
the debt which is the pretext for the transaction. If the 
debt is improper or unnecessary, and known to be so by the 
lender, the transaction 1s, of course, invalid. If the pay- 
ment of the debt is proper and necessary, the transaction 
will still be invalid, unless the lender has reasonable ground 
for supposing that it cannot be met without his assistance. 
The caprice or extravagance of the proprietor is only 
material as showing, either that the object of the transaction 
was an improper one, or that the necessity for it was non- 
existent. 


Where it is once established that there was a debt which 
ought to be paid, and which could not be paid without a 
loan or sale, if the validity of the transaction is disputed on 
the ground that the debt had previously been discharged 


(f) Ajey v. Girdharee, 4 N..W. P 
(9) Damoodhur v. Birjo Mohapatiur, ‘ ‘, D, of 1858, 802. 
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or diminished, the burthen of making out this case rests 
upon the person who sets it up. Payment is an affirmative 
fact which cannot be assumed, merely on account of the 
antiquity of the debt (h). 


§ 3826. The powers of the manager of a joint family pro- 
perty who is not the father are governed by exactly the 
same principles as those already laid down (7). Of course, 
his personal debts are not binding upon his coparceners, as 
those of a father are upon his sons, and therefore alienations 
made by him to pay such debts would not bind them. In 
his case, too, there could be no suggestion that he had any 
greater power over movables than over immovables, except 
so far as arose from their own nature, and the mode in which 
they would usually be dealt with. Nor, of course, could 
his coparceners claim any interest in his self-acquired land. 


§ 327. So far we have been considering dispositions of 
the family property by which one member professed to 
bind the others, by selling or encumbering their shares as 
well as his own. We have now to examine the right of one 
member of a family governed by Mitakshara law to dispose 
of his own share. To an English lawyer the existence of 
such a right would seem obvious. Under the early Hindu 
law it is equally certain that no such right existed. It has 
become thoroughly established in Bengal, as will be seen 
hereafter; but in the other provinces there is a complete 
variance as to its existence, and the extent to which it may 
be exercised. The theory of the Mitakshara law is clearly 
against such aright. I have already pointed out (§ 246) 
that under that law all the coparceners are joint owners of 
the property, but only as members of a corporation in which 


(h) Cavaly Vencata v. Collector of Masulipatam, 11 M.I. A. 619, 683; 8. CO. 
2 Suth. (P. C.) 61. 

(i) A son does not by the mere absence of his father acquire the powers of 
alienation or mortgage vested in the managing member. Patil Hari v. Hakam- 
chand, 10 Bom. 868. Seeas to the powers of alienation possessed by the Karna- 
ven of a Malabar Tarwnad. Kombi v. Lakshmi, 5 Mad. 201; Kalliyani v. 
Narayana, 9 Mad. 266. 
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there are shareholders, but no shares. The family corpora- 
tion remains unchanged, but its members are in a continual 
state of flux. No one has any share until partition, because 
until then it is impossible to say what the share of each 
may be. It will be larger one day, when a member dies ; 
smaller the next, when a member is born (k). The right of 
the members to a partition has been slowly and reluctantly 
admitted. But this right carries with it the consequence 
of being cut off from the benefits of sharing in the family 
property, and participating in its future gains. If any 
member were allowed, from time to time, to sell his share 
in the joint family property, without severing himself from 
the family by partition, he would be securing the advan- 
tages of a division without submitting to its inconveniences. 
He would be benefiting himself by the exclusive appropria- 
tion of a part of the property which had never become his. 
He would be injuring the family by diminishing their estate, 
and, at the same time, he would be retaining the right to 
profit by the future gains of their industry. No doubt the 
amount so disposed of might be taken into account in the 
event of a subsequent partition. But the rules of Hindu 
law contemplate the continuance of the family union, not 
its disruption. Until a partition took place he would have 
been in a position of exceptional advantage. It would be 
like the case of a partner who claimed the right to with- 
draw his capital from the concern at pleasure, without 
withdrawing himself. Even before partition such aliena- 
tions would be subversive of the family system. That 
system assumes that each member of the family is supplied 
out of its funds in proportion to his requirements, as often 
as they arise, the unspent balance of each year being carried 
over to the capital for the benefit of all, There is no such 
thing as a system of individual accounting, with a ledger 
opened in the name of each member, and a debiting to him 
of his expenses, and a crediting of his proportion of the 


(k) See per curiam, Sadabart Prasad v. Foolbash Kooer, 3 B. L. R. (F. B,) 
44; S.C, 12 Suth. (F- B.) 1. 
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income. But if any member were allowed to dispose of his 
share, such a system would be necessary ; and upon taking 
the annual account, it might turn out that the amount of 
income to which he was entitled was not sufficient to defray 
his expenses. The anomaly would then arise, that a mem- 
ber of the undivided family would either not be entitled to 
be maintained at all, or would be maintained as a matter 
of charity, and not of right. Finally, the permission to 
alienate without a partition would necessarily have the 
effect of introducing strangers into the coparcenary, with- 
out the consent of its members, and defeating the right of 
survivorship, which they would otherwise possess. 


§ 328. Of course, nothing is to be found in the earlier 
writers upon the subject. They did not notice the point, 
because such an occurrence did not present itself to their 
minds at all. An alienation of family property, even with 
the consent of all, was probably a very rare event. But as 
property began more frequently to pass from hand to hand, 
the circumstances which would justify an alienation began 
to be defined. Vyasa says, “A single parcener ought not, 
without the consent of his coparceners, to sell or give away 
immovable property of any sort, which the family hold in 
coparcenary. But at a time of distress, for the support of 
his household, and particularly for the performance of reli- 
gious duties, even a single coparcener may give, mortgage 
or sell the immovable estate” (1). Not, be it observed, his 
own share for his own private benefit. So Narada men- 
tions joint property among the eight kinds of things that 
may not be given, though he expressly authorizes divided 
brothers to dispose of their shares as they like (m). And 
the author of the Vivada Chintamant, while commenting on, 
and approving, these texts, gives as his reason, “for none 
has any right over them according to common sense.” He 
adds in another passage: “ What belongs to many may be 


et ee 





ae ee 


(1) 1 Dig. 435; 2 Dig. 189. 


(m) Narada, Vt. IL. iv. § 4, 5 ; xiii. § 42—43 ; acc. Vrihaspati, 2 Dig. 98 ; Dac- 


sha, +b. 110. 
50 
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given with their assent. Joint ancestral property may be 
given with the assent of all the heirs” (x). Probably all 
these passages referred to the powers ofthe father or 
manager. The Mitakshara and Mayukha in laying down 
the right of alienation are evidently dealing with the case 
of the father as representing the entire family (v). The 
idea of any individual acting solely on his own account does 
not seem to have occurred to them. The same view is laid 
down unhesitatingly by Mr. W. MacNaghten. He says, 
**A coparcener is prohibited from disposing of his own 
share of joint ancestral property; and such an act where 
the doctrine of the Mitakshara prevails (which does not 
recognize any several right until after partition, or the 
principle of factum ralet), would unquestionably be both 
illegal and invalid” (p). On the other hand, Mr. Elhs, 
writing of the Madras Presidency, thought a sale would be 
valid to the extent of the ahenor’s own share (g). Mr. 
Colebrooke seems to have been in much uncertainty upon 
the point. The result of his various opinions appears to be, 
that a gift by one co-heir of his own share would be cer- 
tainly invalid, and that a sale or mortgage would in strict- 
ness be also illegal ; but that in the latter case “ equity would 
require redress to be afforded to the purchaser, by enforcing 
partition of the whole or of a sufficient portion of it, so as to 
make amends to the purchaser out of the vendor’s share”’ (r). 
This opinion was adopted by Sir Thomas Strange in his 
book, and acted on by him from the Bench (s). 


§ 329. It is probable that the first inroad upon the strict 
law took place in enforcing debts by way of execution. In 
strict logic, of course, what a man cannot do directly by way 
of sale, he ought not to be allowed to do indirectly through 
the intervention of a decree-holder. But we have already 


. Vivada Obintament, ‘PP. 72,77. 

(0) eee 1, § 27—82; V. May., iv. 1, § 8— 

(p) 1 W. MacN. 5 (q) 2 Bin H. L. 350. 

(r) 2 Stra. H. L. 344, 349, 433, 439. 

(s) 1 Stra. H. L. 200—202 ; Sashachella v. Ramasamy, 2 N. C. 284 [74]; 
post, § 331. 
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seen that the Hindu law ascribed great sanctity to the 
obligation of a debt, and, in the case of a father, enabled 
him to defeat the rights of his sons, through the medium of 
his creditors, though it denied him the power to do so by an 
express alienation (§ 278). It would be a natural transition 
to extend this principle to all coparceners, so far as to allow 
a creditor to seize the interest of any one in the joint pro- 
perty as a satisfaction of his separate debt. There are 
decisions in which it has been held that even this cannot 
be allowed in cases under the Mitakshara law (t). But the 
contrary rule has been repeatedly laid down in all the 
Presidencies, and has been recently affirmed by the Privy 
Council. I[t may be taken as settled that under a decree 
against any individual coparcener, for his separate debt, a 
creditor may during the life of the debtor seize and sell his 
undivided interest in the family property (wu). The decisions 
which show that this cannot be done after the death of the 
debtor have been already stated ($ 305). There may be 
greater difficulty in determining how the right of the pur- 
chaser at the sale under the decree is actually to be enforced. 
In Bengal, where the coparceners hold in quasi-severalty, 
each member has a night before partition to mark out 
his own share, and to hold it to the exclusion of the others. 
Accordingly, it has been held that the purchaser at a Court 
sale of the rights of one member is entitled to be put into 
physical possession even of a part of the family house ; the 
only remedy of the other members being to purchase the 

rights of the debtor at the auction sale (vr). But it is other- 

- e) Nana Tooljaram v. Wulubdas, Morris, 40; Bhyro Pershad v. Basisto, 16 

uth. 31. 

(u) Valayooda v. Chedumbara, Mad. Dec. of 1855, 234; Subbarayudu v. 
Gopavajjulu, Mad. Dec. of 1860, 247 ; Virasvrami v. Ayyasvamt, 1 Mad. H. C. 
471; Vasudev v. Venkatesh, 10 Bom. H. C. 1389; Pandurang v. Bhaskar, 11 
Bom. H. 0.72; Udaramv. Ranu, ib. 76; Gouwr Pershad vy. Sheodeen, 4N.-W.P. 
187; Deendyal v. Jugdeep, 41. A. 247; 8. C. 3 Cal 198; overruling Jugdeep 
v. Deendial, 12 B. L. R. 100;58. C. 20 Suth. 174; Venkataramayyan v. Venkas 
taswbramania, 1 Mad. 358 ; Suraj Bunsi Koerv. Sheo Proshad, 6 I. A.88;8.C. 
5 Cal. 148; Jallidar v. Ramlal, 4 Cal. 723 ; Rat Narain v. Nownit, 4 Cal. 809. 
The purchaser does not become a coparcener whose assent is required to any 
future dealings with the property by the remaining members ; Ballabh v. Suns 
der, 1 All. 429; Ganraj v. Sheozore, 2 All. 898. 


(v) Ramtonoo v. Ishurchunder, 8. D. of 1857, 1585; Koonwur v. Shama 
Soonduree, 2 Suth. (Mis.) 80; Hshan Chunder v. Nund Coomar, 8 8uth. 289, 
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wise in cases under Mitakshara Jaw, where no member has 
a right, without express agreement, to say that any specific 
portion is exclusively his. Consequently, the purchaser at 
a Court auction cannot claim to be put into possession of any 
definite piece of property (w). As the Judicial Committee 
said in one case, “ No doubt can be entertained that such a 
share is property, and that a decree-holdcr can reap it. It 
is specific, existing and definite ; but it is not properly the 
subject of seizure under this particular process, but rather 
by process direct against the owner of it, by seizure, or 
sequestration, or appointment of a receiver” (x). In cases 
which have occurred in Bombay, the High Court has held 
that the only mode in which the execution purchaser can 
enforce his rights is by a suit for a partition of the debtor’s 
share in the whole estate, to which, of course, he must make 
all the members of the family parties. In carrying out the 
decree for partition, the Court will, as far as they can with 
regard tu the interests of others, try to award to the pur- 
chaser any specific portion which the debtor may have 
originally pledged, mortgaged, or sold. The purchaser 
cannot sue for a partition of part of the property only, be- 
cause an account of the whole estate must be taken, in order 
to see what interest, if any, the debtor possesses (y). On 
the other hand, even prior to partition, the purchaser of the 
interests of one coparcener is a tenant in common with the 
others. Therefore, if he has got into possession of what 
was formerly enjoyed by the debtor, the other members can- 
not treat him as a mere trespasser. If they are willing to 
continue the tenancy in common, they may compel him so to 
enjoy his share as not to interfere with a similar enjoyment 
by themselves. If they ubject to the tenancy in common, 
they must sue for a partition (z). 





(w) Kalee v. Chottun, 22 Suth. 214; Kallapav Venkatesh, 2 Bom. 676 

(1) Syud Tuffuzzool v. Rughoonath, 14M. J. A. 50. 

(y) Pandurang v. Bhaskar, 11 Bom. H.C.72; Udaram v. Ranu, 1b. 76; acc. 
Lall Jha v. Juma, 22 Suth. 116; Jallidar v. Ranlal, 4 Cal. 728; Maruti v. 
Liluchand, 6 Bom. 664; Venkatarama v. Meera Labai, 13 Mad. 275. 

(z) Mahabalaya v. Timaya, 12 Bom. H. C.188; Babaji v. Vasudev, 1 Bom. 
95 ; Kallapa v. Venkatesh, 2 Bom. 676; Patil Hari v. Hakamchand, 10 Bom, 
363. See post, § 452. 
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§ 330. The step from holding that the share of one mem- 
ber can be sold under a decree, to holding that he can sell 
it himself, is such an easy one, that it is surprising that 
those who admit the former right should deny the other. 
Yet it will be found that it is denied by the High Courts of 
Bengal and the North-West Provinces, while it is admitted 
by the High Courts of Madras and Bombay. The reason 
appears to be that in Bengal the right of even an execution 
creditor was originally not admitted. It was denied in 1871 
in a decision which was not appealed against (a), and wa8 
only finally established by the Privy Council in an appeal 
which reversed a later decision of 1873 (b). Consequently, 
an unbroken current of decisions maintained a practice in 
conformity with the theory. In Madras and Bombay the 
earlier decisions negatived the right of a coparcener to alien 
his share. But the mght of the execution creditor was 
admitted, and therefore the analogous right of the copar- 
cener was ultimately recognized. As the question may 
still be treated as uncertain, it will be advisable to show 
rather fully what the state of the authorities really is. 


§ 331. The earliest case actually decided in Madras was 
one before Sir Thomas Strange in 18138. There, one of two 
undivided brothers had mortgaged family property for his 
private purposes. <A suit was first brought by the other 
brother to declarc that the mortgage was not binding upon 
his share of the property. In this suit an account and parti- 
tion was decreed. A cross suit was brought by the mortga- 
gee against both brothers for payment and sale of the pro- 
perty mortgaged. ‘The decree was that the suit should be 
dismissed against the second brother, that the share of the 
mortgagor should be held bound for payment of whatever 
was due upon the mortgage, but that no part of the property 
comprised in the bond and mortgage should be sold, until 
the account and partition directed under the original decree 


(t) Bhyro Pershad v. Baststo, 16 Suth. 3 
(b) Deendyal v. Jugdeep, 41. A. 247; S. °C. 8 Cal. 198. 
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was completed. These proceedings were submitted to Mr. 
Colebrooke, and were approved of by him, subject to a 
doubt whether the charge was valid even for the share of 
the alienor (c). In a case in 1853 the Madras Sudr Court 
appears to have held a sale by one of several members to be 
valid for his share, even without a partition (d). On the 
other hand, the opinion of a pandit of the Tellicherry Court 
is recorded, which supports the doubt expressed by Mr. 
Colebrooke. In reply to a question, ‘Can one of an un- 
divided family, consisting of two only, dispose of half the 
property, leaving his coparcener’s moiety undisturbed ?” he 
answered: ‘It is stated in the text of Narada that it is 
necessary that a division should be previously made, with 
the concurrence of all the members; wherefore the dispos- 
ing to the extent of one’s share at discretion is not legal” (e). 
This principle was followed by the Sudr Court in three 
cases in 1859 and 1860, when they held that a sale by an 
undivided member was nut valid, even within the limits of 


his individual share, unless made under emergent circum- 
e 
stances (f). 


§ 332. In this state of things the question came before the 
High Court of Madras. One of two brothers, members of an 
undivided family, had mortgaged one of two houses which 
formed part of the family property, for his own personal 
debt. He was then sued in an action for damages for a tort, 
and judgment was recovered against him. The judgment 
creditor took out execution, and, under a writ of fi. fa., the 
Sheriff seized and sold the debtor’s interest in the mortgaged 
house and also in another. The purchaser sued both brothers 
torecover possession. Scotland, C.J., decided that both the 
mortgage and the execution stood on the same footing ; that 
each was valid to the extent of the alienor’s share, and that 
‘What the purchaser or execution creditor of the copar- 


_ 














ARONA “OT 


(c) Ramasamy v. Sashachella, 5 N.C. 234, 240 74°. 

(1) Chinnaptel v. Chocken, Mad. Dec. 1858, 220. 

(e) 2 Stra. H. L. 431. 

(f) Ramakutti v. Kallaturaiyan, Mad. Dec. of 1859, 270 ; Kanakasabhaiya 
v. Seshachala, Mad. Dec. ot 1860, 17 ; Sundara v. Tegaraja, 1b. 67. 
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cener is entitled to is the share to which, if a partition took 
place, the coparcener himself would be individually entitled, 
the amount of such share, of course, depending pon the 
state of the family” (g). This decision has since been treated 
as the ruling authority in Madras, and has been repeatedly 
followed (h). And the Court enjoined a father against 
alienating more than his share of the undivided property, 
but refused to interfere with alienations which appeared to 
be within his share (7). In all these cases the transaction 
was enforced during the life of the alienor, and the princi- 
ple was stated to be, that as the alienor could himself have 
obtained a partition, the Court would compel him “ to give 
to his creditor all the remedies to which he would himself be 
entitled as against the object matter of his agreement” (k). 
The saine ruling was applied where a partition had become 
impossible by death. There, a father had given a portion 
of the property which was less than half of the whole to his 
wife, by a registered deed followed by possession. After 
his death, his only son sued to set it aside. The Court re- 
fused even to listen to discussion as to the father’s power 
to make such a gift ; ‘“ because the law is quite settled that 
a Hindu can make a gift to the extent of his power, and in 
this case the deceased has done no more than that” (I). 
This case has, however, been recently overruled on the 
principle that the equity to enforce a partition which exists 
in favour of a purchaser for value cannot arise in favour of 
a mere donee (m). On the other hand, the High Court held 
that no coparcencr could give his alienee a title to any 

(g) Verasvami v. Ayyasvami, 1 Mad. H. C. 471, acc. Transfer of Property 
Act, (1V of 1882) § 44, but. if the transferee of a share of a dwelling-house 
belonging to an undivided family is a stranger, he will not be entitled to any 
juint possession or enjoyment of such house. 

(h) Peddamuthulaty v. Timma Reddy, 2 Mad. H.C. 270; Palantvelappa v. 
Mannaru, ib. 416; Rayacharlu v. Venkataramaniah, 4 Mad. H C. 60. For 
instance one of several coparceners may renounce his share in favour of another. 


Peddayva v. Ramalingam, 11 Mad. 406. No such right of alienation existe 
aa Malabar law, where no partition is allowed Byariv. Puttanna, 14 Mad. 


(t) Kanukurty v. Vencataramdass, 4 Mad. Jur. 251. 

(k) 2 Mad. H. C. 417 ; ante, note (h). 

(l) Vencatapathy v. Lutchmee, 6 Mad. Jur 215. 

(m) Babav. Timma, 7 Mad. 357 ; Ponnusamt v. Thatha, 9 Mad. 278 ; Ramanna 
v. Venkata, 11 Mad. 246. 
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specific portion of the joint property, even though such por- 
tion was less than his share. Each coparcener had an un- 
divided share in every part of the property, and all that 
any member could sell was his interest in that part (7). 


§ 333. The above decisions were all passed before that 
given by the Full Bench in Bengal, which will be mention- 
ed hereafter ($ 337). The same point, however, arose again 
after that decision. The question was, whether a devise 
by a father of ancestral immovable property was valid as 
against his only son. It was contended; jirst, that the 
father could, during his life, have given away his share of 
the family property ; secondly, that his devise was valid to 
the same extent as his gift would have been. The Court 
admitted the first proposition, but denied the second. After 
referring to the view taken by the High Court of Bengal 
that no one could assign his share until it was ascertained 
by a partition, the Court said, “If by the word ‘share’ is 
intended specific share, the argument is, of course, valid, 
that a coparcener cannot, before partition, convey his share 
to another, because before partition it cannot be ascertain- 
ed what itis. It 1s equally the law in Madras that a copar- 
cener cannot, before partition, convey away, as his interest, 
any specific portion of the joint property. Considered in 
this light, the difficulties which have influenced the Calcutta 
High Court disappear. The person in whose favour a con- 
veyance is made of a coparcener’s interest takes what may, 
on a partition, be found to be the interest of the coparcener. 
What he so takes is, at the moment of taking, and until 
ascertained and severed, subject to the same fluctuations as 
it would be subject to, if it continued to subsist as the 
interest of the coparcener. But it can, at the proper period, 
be ascertained without difficulty, and there appears to be no 
reason, either derived from the Hindu law current in this 
Presidency, or founded upon general principles, for saying 
that such an interest is inalienable. With regard to the 





(n) Venkatachella v. Chinnaiya, 6 Mad. H. ©. 166. 
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third question we are of opinion that the will in the case 
referred to cannot take effect. At the moment of death, 
the right of survivorship is in conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise (0).” 


§ 334. In Bombay the decisions have taken very much 
the same course asin Madras. The earlier cases appear to 
be opposed to the right of alienation by a coparcener, and 
it has been laid down that a sale or mortgage by one of two 
undivided brothers was invalid, even for his own share of 
the undivided property (p). “ In subsequent cases it appears 
that the Bombay Sudder Adawlut, although holding that 
the purchaser of the share of a parcener in Hindu family 
property cannot before partition sue for possession of any 
particular part of that property, or predicate that it belongs 
to him exclusively, yet was of opinion that he may maintain 
a suit for partition, and thus obtain the share which he has 
purchased” (q). The Supreme Court, and subsequently 
the High Court, recognized the right of an undivided mem- 
ber to sell or mortgage his undivided share, and the usage 
that he should do so. The whole of the previous cases are 
collected in an elaborate judgment pronounced by Westropp, 
C. J., in 1873 (r). He admitted that the strict law of the 
Mitakshara, and the usage following it in Mithila and 
Benares, was in accordance with the law laid down by the 
Full Court of Bengal, but stated that the opposite practice 
had prevailed in Western India. He concluded his review of 
the authorities by saying, “On the principle stare decisis, 
which induced Sir Barnes Peacock and his colleagues strictly 
to adhere to the anti-alienation doctrine of the Mitakshara 
in the provinces subject to their jurisdiction where the 


(o) Vitla Butten v. Yamenamma, 8 Mad. H. C. G. 

(p) Ballojee v. Venkapa, Bom. Sel. Rep. 216; Bajee v. Pandurang, Morris, 

t. 11.°938. But see the futecah in Bom. Sel. Rep. 42, which seems to admit 

the right. 
(q) fer curiam, Vasudev v. Venkatesh, 10 Bom. H.C., p. 156, where the cases 

are cited. 


(r) Vasudev v. Venkatesh, 10 Bom. H.C. 139, followed Fakirapa v. Chanapa, 
ib. 162, (F. B.) 
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authority of that treatise prevails, we at this side of India 
find ourselves compelled to depart from that doctrine, so 
far as it denies the right of a Hindu parcener, for valuable 
consideration, to sell, incumber, or otherwise alien his share 
in undivided family property. The foregoing authorities 
lead us to the conclusion that it must be regarded as the 
settled law of this Presidency, not only that one of several 
coparceners in a Hindu family may, before partition, and 
without the assent of his coparceners, sell, mortgage, or 
otherwise alien, for valuable consideration, his share in the 
undivided family estate, movable or immovable, but also 
that such a share may be taken in execution under a judg- 
ment against him at the suit of his personal creditor. Were 
we to hold otherwise, we should undermine many titles 
which rest upon the course of decision, that, for a long 
period of time, the Courts at this side of India have steadily 
taken. Stability of decision is, in our estimation, of far 
greater importance than a deviation from the special doctrine 
of the Mitakshara upon the right of alienation.” 


The mode in which the Bombay Court enforces this right 
is by a decree for an account and partition, as already 
stated (s). 


but not give or § 335. The Bombay High Court, however, while favour- 
Gena ing the rights of a purchaser for value, show no indulgence 
to a volunteer; they hold that an undivided coparcener 
cannot make a gift of his share, or dispose of it by will (¢). 
In both points they agree with the High Court of Madras, 
no doubt on the ground, that in the case of a gift there is 
no equity upon which a decree for partition would depend. 
The High Court, however, put their decision upon the simple 
ground that they were not disposed to carry the assignabi- 
lity of the share of a coparcener in undivided family property 


_, Ante, § 329. 

(t) Gan bbe v. Ramanna, 8 Bom. H. C. (A.C. J.) 66; Tukaram v. Ram- 
chandra, 6 Bom. H.C. (A. C. J.) 249; Udaram v. Ranwu, 11 Bom. H. 0. 76; 
Vrandavandas v. Yamuna, 12 Bom. H. CO. 229. ; 
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any father than they felt compelled to do by the precedents 
referred to, and by the traditions of the Supreme Court and 
Sudder Adawlut in the Bombay Presidency (uw). No decision 
has as yet been given by the Privy Council as to the validity 
of a gift of his share by a coparcener, though the leaning 
of their Lordships’ minds seems rather to be against it (v). 


§ 336. If, as the Courts of Madrasand Bombay lay down, 
the rights of a purchaser from a coparcener can only be 
worked out by means of a partition, a further question 
arises, what date must be taken as fixing the amount of 
interest he possesses in the family property ? For instance, 
suppose one of two brothers grants a mortgage upon the 
family property for his own private benefit, and the trans- 
action runs on until after three more brothers are born, and 
the father 1s dead, and then the creditor sues to enforce his 
claim—has he a lien upon one-third of the property, which 
was the interest of his debtor at the time of the mortgage, 
or only upon one-fifth, which is his interest at the time of 
suit? The latter view has been recently taken by the 
Madras High Court (w). Again, how is the claim to be 
dealt with, where his share has wholly lapsed by survivor- 
ship, and partition has become impossible—as in the case 
of one of several brothers dying without issue? In the 
present state of the authorities it would be useless to do 
more than indicate these difficulties. 


§ 337. When we come to the Bengal Courts, and that of 
the North-West Provinces, there is a complete unanimity in 
affirming the early doctrine. In a Mithila case which was 
twice referred to the Pandits, ou account of a suspicion of 
the integrity of one of them, they pronounced, “that a gift 
of joint undivided property, whether real or personal, was 
not valid, even to the extent of the donor’s share ; for pro- 
perty cannot be sold or given away until it is defined and 


(u) 12 Bom. H. C. 281; supra, note (a). 


(v) See per ecole Lakshman v. Hemel owen: 7 1. A. 195; 8. C. 5 Bom. 48. 


(w) Rangasami v. Krishnayan, 14 Mad 


51 tn. 


Extent of 


403 


share 


how ascertained. 


Contrary doc- 


trine in Be 
and N.-W 


vinces. 


5 
: TOe 


404 


ALIENATIONS BY A SINGLE MEMBER _ [Chap. X, 


ascertained, which cannot be done without a division” (#). 
The same point was expressly decided in other cases from 
the same district (y). And exactly the same rule was acted 
on in cases from other districts, which were governed by 
the Mitakshara (z). In 1869 the question was referred to 
a Full Bench of the High Court of Bengal in consequence 
of some conflicting decisions of the High Courts of Madras 
and Bombay. The whole of the previous decisions and the 
Native texts were elaborately examined, and the Court 
replied that in cases governed by Mitakshara law, one 
sharer had no authority, without the consent of his co- 
sharers, to dispose of his undivided share, in order to raise 
money on his own account, and not for the benefit of the 
family. The Court stated that an opposite conclusion could 
only be arrived at, “by over-ruling that current of autho- 
rities by which, for nearly half a century, the law appears 
to have been settled, and in accordance with the principles 
of which it appears to have been generally understood and 
acted upon” (a). This ruling has, of course, given the law 
ever since within the jurisdiction of the High Court of Ben- 
gal, and would, no doubt, be regarded in the North-West 
Provinces as the highest confirmation of the previous deci- 
sions of that Court (6). 


rm (x) Team v. Kashec, 38. D. 282 (810); S. C. 1 Mor. 17; confirmed, 48. 
. 79 (89). 

(y) Sheo Churn v. Jummun, 6 S. D. 176 (214) ; Sheo Suhaye v. Sreckishen, 7 
8S. D. 105 (123); Mt. Roopna v. Ray Reotee, 8. D. of 1853, 344; Jivan v. Ram 
Govind, 5 8. D. 163 (198). 

(z) Sheo Surrun v. Sheo Sohai, 48. D. 158 (201), see note; Cosserat v. Suda- 
burt, 3 Suth 210. See decisions of the Court of the N.-W. P. cited, Sadabart 
Prasad v. Foolbash Koer, 3 B.L. R. (F. B.) p. 42; 8. C. 12 Suth. (F. B.) 1; 
and Laltt Auar v. Ganga, 7 N.-W. P. 277. These decisions have been recently 
approved and followed by the Allahabad High Court. Chamaili v. Ram Pra- 
sad, 2 All. 267 ; Ramanand v. Gobind Singh, 5 All. 884. That Court, however, 
seems to hold that a member of the family who has alienated his own interest 
at to a similar alienation by another member. Ganraj v. Sheozore, 

geal Sagabart Prasad v. Foolbash Kooer, 3 B. L. R. (F. B.) 81; 8. C. 12 Suth. 


(F. B.) 1. 

(b) Nathu v. Chadi, 4 B.U. RB. (A.C. J.) 15; 8. C. 12 Suth. 447; Sub nomine, 
Nuthoo v. Chedce ; Haunman v. Baboo Kishen, 8 B. L. BR. 3858; 8. C. 15 Suth. 
(F. B.) 6; Sub nomine, Honooman v. Bhagbut ; Phoolbas Kooer v. Lall Jugges- 
sur, 14 Suth. 840; 8. C. on review, 18 Suth. 48; reversed on another point, 3 

.A.7; 8. C.1Cal. 226; S. C. 25 Suth. 285; Bunsee Lall v. Shaikh Aoladh, 
22 Suth. 552; Chunder Coomar v. Hurbuns Sahai, 16 Cal. 187. 
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§ 338. Even in Bengal, however, and since the Full Fauities in 


vour of 


Bench decision, the Court has dealt with the equities of the alienee, 


parties in a manner which, under certain circumstances, 
brings about exactly the same result as is worked out by 
the Madras and Bombay doctrine (c). In that case, the 
second defendant, who was father and manager of a family 
governed by the Mitakshara, mortgaged the family pro- 
perty to the first defendant for a purpose not legally 
justifiable. The elder son sued on his own behalf, and on 
that of a minor son, to set aside the deed. The Court found 
that the plaintiff had assented to the transaction, conse- 
quently, only the interest of the minor was concerned. It 
did not appear that he had been in any way benefited. The 
Court, after observing that the result of setting aside the 
sale unconditionally would be “that the property, on 
going back, will come to be enjoyed by the joint family as 
it was before the mortgage and sale; and of necessity, by 
virtue of the provisions of the Mitakshara law, will return 
to the management of the very man (second defendant) 
who obtained Rs. 3,000 from the first defendant on the 
pretended security afforded by the mortgage, which did 
not seem to accord very well with equity and good consci- 
ence ;” also that the Full Bench decision, which settled (3 
B. L. R. (F. B.) 31; 8. C. 12 Suth. (F.B.) 1) that such a 
deed might be set aside, refrained from saying on what 
terms such relief was to be granted, proceeded to point out 
that the father might, at any moment, claim a partition. 
“And plainly the first defendant is in equity entitled as 
against the father to insist upon his calling his share into 
being, and realising it for their benefit. He obtained their 
money by representing that he had a power to charge the 
joint family property, which he knew at the time he did 





(c) Mahabeer Persad v. Ramyad, 12 B. L. R. 90; 8. C. 20 Suth. 192. See 
Udaram v. Ranu, 11 Bom. H.C.76. Inno case can uny right to set aside a 
sale upon any terms be enforced, where the member who claims the right is 
under any disability which would be a bar to a suit by himself for partition. 
Ram Sahye v. Lalla Laljee, 8 Cal. 149; Ram Soonder v. Ram Sahye, ibid. 919. 
Such a right is personal, and does not survive in favour of the heir of a person 
who has commenced a suit to set aside an alienation, and then died. Padarath 
Singh v. Rajaram, 4 All. 285. 
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not possess: he is, therefore, at least bound to make good 
to them that representation, so far as he can, by the exer- 
cise of such proprietary right over the same property as he 
individually possesses. Substantially the same reasoning 
applies to the eldest son (plaintiff), who aided his father 
in effecting the mortgage. On the whole, then, we are of 
opinion that a decree ought to be given to the plaintiffs to 
the effect that the property be recovered by the plaintiffs 
for the joint family, but that this decree must be accompani- 
ed by a declaration that on recovery, the property be held 
and enjoyed by the family in defined shares viz., one-third 
belonging to the father (second defendant), one-third to 
the eldest son (the plaintiff), and one third to the second 
son, a minor; and that it be also declared that the shares 
of the father and of the eldest son be jointly and severally 
subject to the lien thereon of the first defendant for the 
repayment of the sum of Rs. 3,000 advanced by the first 
defendant to the second defendant, and interest thereon at 
six per cent. from the date of the loan until repayment.” 


Judicial Com- Upon this decision the Judicial Committee remarked (d), 

aa “There appears to be little substantially different between 
the law thus enunciated and that which has been established 
at Madras and Bombay ; except that the application of the 
former may depend upon the view the Judges may take of 
the equities of the particular case; whereas the latter estab- 
lishes a broad and general rule defining the right of the 
creditor.” In no case, however, can such an equity be 
enforced where the coparcener, who made the alienation 
is dead. Immediately on this event his share passes by 
survivorship to persons who are not liable for the debts 
and obligations of the deceased (e). 


§ 339. The question now discussed has never come before 
the Privy Council in such a form as to require decision 
after formal argument. In the case of Bhugwandeen v. 


(d) Deendyal v. gugde ,4]. A. 255; 8. C.3 Cal. 198. 
(e) Madho Pershad v. Mehrban Singh, 17 1. A. 194; 8. C. 18 Cal. 157. 
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Myna Baee (f), there is a dictum that “‘ between coparceners 
there can be no alienation by one without the consent of 
the others.”? In another case, where one of several] joint 
proprietors had mortgaged his share, the Court said, “ The 
sharers, however, do not appear to have been members of 
a joint and undivided Hindu family, but to have enjoyed 
their respective shares in severalty. It is, therefore, clear 
that the mortgagor had power to pledge his own undivided 
share in these villages” (g). On the other hand, in cases 
where the point was directly taken, but unnecessary to be 
decided, the Judicial Committee treated it as still doubt- 
ful (h). In a later case where the point arose the Judicial 
Committee appear to treat the law in Madras and Bombay 
as being settled in the manner above stated, while they 
treated the contrary ruling of the Bengal Courts as a 
matter still open to doubt in cases within their jurisdic- 
tion (2). Still more recently the Committee accepted the 
view of the Bengal and N.-W. Provinces Courts in a case in 
which it was conceded that their decisions were binding in 
the districts governed by them (ik). 


§ 340. The remedies possessed by one member of a family 
against alienations made by another member, depend, of 
course, upon the view taken by the Courts of the validity of 
such alienations. According to the law administered in 
Madras and Bombay, such alienations, whatever they may 
profess to convey, are valid to the extent of the alienor’s 
own interest in the property. Hence, no suit could be main- 
tained for the absolute cancelment of such an alienation, 
still less for recovery of the whole property, on the ground 
that the illegal alienation by the father or other member 
had given the plaintiff the right to seek possession for him- 


(f) LL M.I.A at p. 516; S. ©. 9 Suth. (P. ©.) 23. 
nk Byjnath v. Ramoodeen, LI. A. at p. 119; 8. C. 21 Suth. 233. 
) Girdharee Lali v. Kantoo Lall, 11. A. at p. 329; S.C. 14B. L. R. 187; 
8. % 22 Suth. 56; Phoolbas Koonwur v. Lalla Jogeshur, 3I.A. at p. 27;58. C. 
ps aes 8. C. 25 Suth. 285 ; Deendyal v. Jugdeep, 41. A. at p. 352s §.0.3 
(t) Suraj Bunsi Koer v. Sheo Proshad, 6 I. A. 88; S. O. 5 Cal. 148. 
(k) Madho Pershad v. Mehrban Singh, 17 I. A. 194; §. C. 18 Cal. 157, 
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self. But when the alienee takes exclusive possession of 
any specific portion of the joint property, he will be hable 
to be turned out at the suit of the other coparceners ; for 
till partition each has an undivided interest in the whole, 
and, of course, the vendee, claiming under one co-sharer, 
cannot be in a better position than the person under whom 
he claims (1). And even where there has been no dispos- 
session ; if one member of an undivided family has, by gift, 
mortgage, alienation, or devise, disposed of the family pro- 
perty to a greater extent than the law entitles him to do, 
the other members have a right to have the transaction 
declared illegal, and set aside so far as it is illegal (m). And 
in such a suit the alienation would be set aside, wholly or 
in part, according as the doctrine of Bengal or Madras and 
Bombay was held to govern the case. A fortiort, a sale 
which was an absolute fraud upon the family, and known 
by the purchaser to be such, would be rescinded by all the 
Courts, as the equity by means of which it can be worked 
out, would absolutely fail (n). 


Even according to the rules laid down by the Bengal 
Courts, a son is not entitled upon proof of alienation by his 
father, to apply to have his own name substituted on the 
registry in place of lis father’s name, and to have his own 
exclusive possession and ownership decreed, in place of that 
previously existing in the head of the family (0). But he 
is entitled to sue for possession of the whole property on 
behalf of the undivided family, although that whole includes 
the share of the person who makes the alienation, leaving 
the purchaser to take proceedings to ascertain that share 
by partition (p). 


(l) Venkatachella v. Chinnatya, 5 Mad. H.C. 166; ante, § 275. 

(m) Kanukurty v. Vencaturamdass, 4 Mad. Jur. 251; Kanth Narain v. Prem 
Lal, 3 Suth. 102; Raja Ram Tewury v. Luchmun, 8 Suth. 16; Retoo v. Lalljee 
24 Suth. 899; Chinna Sunyasi v. Suriya, 5 Mad. 196. As to declaratory 
decrees, see Dorasinga v. Katana Nachiar, 21. A.169; S.C. 15B. L. B. 83: 
8.C. 23 Suth. 814. As to the period of limitation, see Act XV of 1877, Sched. 
II. § 126; Raja Ram Tewary v. Luchmun Pershad, ub. sup. 

(n) Ravi v. Gangadharbhat, 4 Bom. 29; Sadashiv v. Dhakubai, 5 Bom. 450. 

(0) Chutter v. Bikaoo, 8S. D of 18£0, 282; Kanth Narain v. Prem Lall, 3 Suth. 
102. See cases in N.-W. P. cited, Lalti Kuar v. Ganga, 7 N.-W. P. 277, 

(p) Haunman v. Baboo hishen,8 B. L. R. 3858; 8. C. 15 Sath. (F. B.) 6; 
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§ 341. It does not, however, follow that any member of 
the family can set aside such alienations unconditionally. 
The rule is that the party setting aside the sale must make 
good to the purchaser the amount he has paid, so far as 
that amount has benefited himself, cither by entering into 
the joint assets, or from having been applied in paying off 
charges upon the property which would have been a lien 
upon it in his hands. In the leading casein Bengal (q) the 
following question was referred to a Full Bench Court, 
«Whether under the Mitakshara law, a son who recovers 
his ancestral estate from a purchaser from the father, on 
proof that there was no such necessity as would legalise the 
sale, and that he never acquiesced in the alienation, is bound 
in equity to refund the purchase money before recover- 
ing possession of the alienated property ?” Peacock, C. J., 
replied that “ in the absence of proof of circumstances which 
would give the purchaser an equitable right to compel a 
refund from the son, the latter would be entitled to recover 
without refunding the purchase money or any part of it. 
We ought to add that if it is proved to the satisfaction of 
the Court that the purchase money was carried to the assets 
of the joint estate, and that the son had the benefit of his 
share of it, he could not recover his share of the estate 
without refunding his share of the purchase money ; so if 
it should be proved that the sale was effected for the pur- 
pose of paying off a valid incumbrance on the estate which 
was binding upon the son, and the purchase money was 
employed in freeing the estate from the incumbrance, the 
purchaser would be entitled to stand in the place of the 
incumbrancer, notwithstanding the incumbrance might be 
such that the incumbrancer could not have compelled the 
immediate discharge of it, and that the decree for the 


Deendial v. Jugdeep ay de 41. A. 247; S.C. 3 Cal 198; Hurdey Narain v. 
Rooder Perkash, 11 I. A. 26; 8 C. 10 Cal. 326. Soe as to the right of any one 
to sue in respect. of aan own share, Phoolbas Kooer v. Lalla Juggessur, 18 Suth. 
48. 


(q) Modhoo v. Kolbur, B. L. R. Sup. Vol. 1s eS eta ae ES followed 
in Hawinman v. Baboo Kishen, 8B. L R. 358; 15 Suth. (F. B) 6; Ma- 
kundi v. Sarabsukh, 6 All, 417 ; ot Saale brat "Bahadur 11]. A. 211; s cf, 
Weniock v. River, Dee. Co., 19Q. B 155. 
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recovery by the son of the ancestral property, or of his share 
of it, as the case might be, would be good; but should be 
subject to such right of the purchaser to stand in the place 
of the incumbrancer. It appears to me, however, that the 
onus hes upon the defendant to show that the purchase 
money was so applied. I do not concur with the decision 
which has been referred to (r), in which it is said that “in 
the absence of evidence to the contrary, it must be assumed 
that the price received by the father became a part of the 
assets of the joint family.” If the father was not entitled 
to raise the money by sale of the estate, and the son is 
entitled to set aside that sale, the onus les on the person 
who contends that the son is bound to refund the purchase 
money before he can recover the estate, to show that the 
son had the benefit of his share of that purchase money. 
If it should appear that he consented to take the benefit of 
the purchase money with a knowledge of the facts, it would 
be evidence of his acquiescence in the sale” (s). 


§ 342. The doctrine laid down by the High Court of 
Bengal in the above case is still good law where the alien- 
ation is made by a coparcener other than a father, and is 
complained of by coparceners who are not his sons. But 
under the actual facts of that case, and since the decision 
in Girdhart Lall v. Kantoo Dall, ($ 285) the ruling to be 
applied would now be different. If the alienation were 
made for an antecedent debt, it would be absolutely binding 
on the sons. Ifit were not made for an antecedent debt 
the sons could only set it aside on paying the full purchase 
money, this being a debt for which their father would be 
liable to the purchaser as for failure of consideration on 
the sale being cancelled, and for which in consequence 
they and their share of the property would be ultimately 
responsible. If the property sold was not more than would 
fall to the father on partition, it would be open to the 


(r) Muddun Gopal v. Ram Buksh, 6 Suth. 71. 
(s) Ace. Gangabat v. Vamanaji, 2 Bom. H. C. 318. 
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Court to award it at once to the purchaser as his share, 
free of all claims and equities from the sons (t) 


§ 343. When the sale was made to discharge the personal 
debt of the alienor, it was considered that there was no 
equity to refund the purchase money, on setting aside the 
sale. Nor did it make any difference that the defendant 
was an innocent purchaser for value at an auction. He had 
every opportunity of making enquiry, and must have known 
the extreme danger of purchasing an interest which had 
been originally bought from a single member of a joint 
undivided family living under the Mitakshara law (u). So, 
the value of improvements made by one who has purchased 
with knowledge of fraud, or after such fraud has come to 
his knowledge, cannot be recovered. But I apprehend it 
would be different where the sale was merely set aside as 
being beyond the powers of the vendor (t). 


§ 344. An intermediate case is where the sale of the whole 


All 


for personal 
debt of coheir 


where sale 
party justifi- 


property is not justifiable, but a sale of part would have been able 


' justifiable, or where part of the consideration was applied 
to purposes so bencficial to the family, that in respect of it 
an equity arises in favour of the purchaser as against a mem- 
ber of the family seeking to set aside the transaction. In one 
case (u') the suit was by a son to set aside a conditional deed 
of sale executed by his father and his father’s brother, so far 
as it affected his father’s moiety of the property. It appear- 
ed that the deed was executed upon a loan of money, part 
of which was properly borrowed on grounds of legal neces- 
sity, while the remainder wasnot. The principal Sudr Amin 
treated the decd as valid in respect of a portion of the land 
in proportion to that part of the consideration money which 
was borrowed for and spent in a matter of legal necessity, 





(t) Koer Hasmat v. Sunder Das, 11 Cal. 39 

(u) Nathu v. oe, 4B. L. RB. (A. C.J. ) 1B S.C. Sub nomine, Nuthoo v. 
Chedee, 12, Suth. 4 

(v) Sadashiv v. Dhakubat, 5 Bom. 45 

(w) qeeer am Tewar v. Luchmun, 4 B, L. R. (A. 0. J.) 118125 58. C. 12 


Suth. 


Equities on 
setting aside. 
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and void as too the residue of the land conveyed. Sir Barnes 
Peacock, C. J., considered the correctness of this principle 
to be very doubtful, and intimated that in such a case the 
more reasonable course would be, that upon the defendant’s 
establishing the necessity for part of the loan, the Court 
should decree that the deed should be set aside, and the 
plaintiff recover possession upon his paying the amount 
which was legally taken up for necessary purposes recogniz- 
ed by law, or that the deed should be set aside in proportion. 
No decision was given, however, as no relief could be given 
for want of necessary parties. In some later cases the course 
adopted was to set aside the deed on payment of so much of 
the consideration money as was a proper charge upon the 
estate (x). 


So also, even though the charge has not been created for 
family purposes, if there are circumstances of laches or 
acquicscence which would render it inequitable that the deed 
should be set aside unconditionally, the Court will compel 
a refund of the purchase money (y). 


§ 345. In some cases where the Court considered that the 
plaintiff should have offered tu refund the purchase money, 
and the plaint contained no such offer, the suit was dis- 
missed, the plaintiff being at liberty to bring a fresh suit 
differently framed (z). ‘This seems to be a mere question of 
pleading. If, as Sir Barnes Peacock said (a), the onus hes 
on the defendant to allege and establish circumstances which 
entitle him to such repayment, one would imagine that the 
proper course would be for the plaintiff to claim to have the 
deed set aside, as not being for a matter of legal necessity 
or with the consent of the family, and for the defendant to 








(2) Shurrut v. Bholanath, 15 B. UL R. 350; 8. C. Sub nomine, Surat y. Ashoo- 
fosh, 24 Suth. 46. See too, the analogous cases of nlienations by a widow, 
Phoolchund v. Rughoobuns, 9 Suth. 108; Mutteeram v. Gopaul, 11 B. L. BR. 
416 ;8.C, £0 Suth. 187 ; Konwur v. Ram Chunder, 41. A. 52, 66;8. C. 2 Cal. 
341 ; Sadashiv v. Dhakubai, 6 Bom. 450; Subramania vy. Ponnusami, 8 Mad. 92, 

(y) Surub v. Shew Gobind, 11 BLL. KR. Appx. 29. 

(z) Supra, note (x) 11 B. L. R. 416; 1b., Appx. 29; Supra, note (y). See 
Durga Prasad v. Nawazish, 1 All. 591. 

(a) Modhoo v. Kolbur, B. L. R. Sup. Vol, 1018; 8. C. 9 Suth. 511, 


Paras. 344-346. ] UNDER BENGAL LAW. 


get rid of this case, wholly or in part, by showing the 
circumstances which made out his equity to repayment. 
Where the plaintiff deliberately elected to rest his case upon 
an allegation of wasteful and extravagant borrowing, and 
failed to make out that case, the Court refused to allow him 
to repay the purchase money, and have the deed can- 
celled (b). 


§ 346. When we come to Bengal law, as laid down by 
Jimuta Vahana, the whole of the above distinctions at once 
vanish. I have already (§ 235) pointed out the process by 
which he got rid of the principle which pervades the Benares 
law, that property in a son is by birth, and established the 
opposite principle, that a son is simply heir presumptive to 
his father, and entitled to nothing more than his father 
chooses to leave him. ‘This doctrine, in which an admission 
that alienations by a father of ancestral property were 
immoral was coupled with an assertion that they were valid, 
naturally exercised the minds of English lawyers a good 
deal. They would have accepted the assertion as a matter 
of course, but they were perplexed by the admission. 
Accordingly, we find that Mr. W. MacNaghten laid down 
the law in a way which was really nothing more than the 
Mitakshara over again, and Sir Hyde Hast in 1819 took 
very much the same view (§ 236). The Futwahs of the 
pandits were persistently given in accordance with the doc- 
trines of Jimuta Vahana. But these futwahs appeared to 
be contradictory, because they were applied to two different 
states of fact, riz., alienations and distributions. To an 
English lawyer it seemed obvious, that if a man could give 
his property to strangers, he could also give it to his sons ; 
and that if he could give everything to one son, to the ex- 
clusion of the others, « furtirt he could give it to all of 
them in any proportions he wished. But a Hindu pandit 
treated one procccding as an alienation and the other as a 
partition. He produced one set of texts from Jimuta 





(b) Muddun Gopal v. Ram Buksh, 6 Suth, 74. 
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Vahana to show that the former proceeding was valid, and 
another set of texts, also from Jimuta Vahana, to show that 
the latter was invalid. It is not surprising that there was a 
good deal of confusion before the law was finally settled. 
As regards the right of a father in Bengal to make an un- 
equal partition among his sons, it can hardly be said that 
the law is satisfactorily settled even now. 


rar by § 347. The earliest reported case is in 1792, when a 
bequest (c) by the Zemindar of Nuddea of his entire ances- 
tral Zemindary to his eldest son was supported. The 
document recited that the Zemindary was impartible, in 
which case, of course, it was unnecessary. The opinions of 
numerous pandits in different parts of the country are 
said to have been taken, and the majority of them declar- 
ed, that whether the Zemindary had been previously exempt 
from division or not, the gift settling the Zemindary on the 
eldest son with a provision for the younger ones, was valid. 
This view was affirmed by the Sudr Court. Mr. Cole- 
brooke appends a note to the case in which he agrees with 
the pandits’ opinion, as being in accordance with the 
doctrines of Jimuta Vahana. He ends by saying, “ No 
opinion was taken from the law officers of the Sudr Court in 
this case. But it has been received as a precedent which 
settles the question of a father’s power to make an actual 
disposition of his property, even contrary to the injunctions 
of the law, whether by gift or by will, or by distribution of 
shares” (d). This decision was followed in 1800 by the 
Supreme Court, which affirmed the validity of the wills of 
Rajah Nobkissen and Nemy Churn Mullick, by which ances- 
tral immovable property had been disposed of, in the 
former case-at all events, to the prejudice of the testator’s 
sons (¢). And in 1812 the Sudr Court, after consulting 
their pandits, held that a gift by a father of his whole estate, 


(c) The document is sometimes spoken of as » will, sometimes asa deed of 
gift ; it seems really to have heen the former. 

(d) Eshanchund v. Eshorchund,18.D.2. The judgment of the Sadr Court 
will be found in 2 Stra. H. L. 447, 

(ce) F. MacN, 856, 840. 
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real and personal, ancestral and otherwise, to a younger 
son during the life of the elder was valid, though immoral, 
the gift of the whole ancestral landed property being 
forbidden (f). In 1816, however, the law was unsettled 
again by the case of Bhowanny Churn v. The Heirs of Ram- 
kaunt (g). That case will be discussed more fully here- 
after ($ 450), but it is sufficient here to point out, that it 
was a case where a father had made an unequal partition 
among his sons. The pandits practically found, that as a 
partition, it was invalid from its inequality, and that it 
could not be supported as a gift, because there had been no 
delivery of possession. The result was that the partition 
was set aside. The case is followed by an elaborate note 
in which the opinions of the pandits in this and the two 
previous cases in the Sudr Court are examined, and the 
writer intimates that those cases had probably been incor- 
rectly decided, so far as they respect the ancestral immov- 
able estate (h). It is evident, however, that the pandits 
would not have agreed in this view, for we find that in 1821 
they pronounced opinions affirming a gift by a father of an 
ancestral talug to one of his eleven sons (2), and in 1829 
they supported a sale by a Zemindar of an ancestral talug 
during the life of his son. They laid down the broad 
principle, “The law as current in Bengal recognizes no 
proprietary right in the son, so long as that of the father is 
existent; and therefore in the case stated, as Ram Shun- 
ker’s (the father’s) right in the soil, was existent, Mohun 
Chund (the son) could have no claim upon it” (k). Finally, 
in 1831, the same question arose again in the Supreme Court 
of Bengal, and was referred to the Judges of the Sudr 
Dewanny, who returned the following certificate: ‘On 


(f) Ramkoomar v. Kishenkunker,2S D. 42 (52); F. MaeN. 277. 

(9) 28. D, 202 (259) ; F. MacN. 288, 294 

(h) These conflicting Opinions were probably before Sir Hyde East in 1820, 
when he pronounced his judgment in Cossinaut Bysack v. Hurroosoondry (2 M 
Dig. 198), where he balances against each other two conflicting sets of texts, 
with an evident consciousness that he had got into a labyrinth to which he did 
not possess the clue. 

(3) Raujkrisno v. bala page F, MaoN. 265, Appx. viii. 

(k) Kumla v. Gooroo, 48. D. 322 (410 ) 
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mature consideration of the points referred to us, we are 
unanimously of opinion that the only doctrine that can be 
held by the Sudr Dewanny Adalut, consistently with the 
decisions of the Court, and the customs and usages of the 
people, is, that a Hindu, who has sons, can sell, give, or 
pledge, without their consent, immovable ancestral pro- 
perty, situated in the province of Bengal; and that with- 
out the consent of the sons, he can, by will, prevent, alter or 
affect their succession to such property’’ (/). This certifi- 
cate has ever since been accepted as settling the law in 
Bengal, on the points to which it refers (m), and it makes no 
difference that the property is impartible, and descends by 
the rule of primogeniture (7). Of course there never was 
any doubt as to the right of a Bengal proprietor to dispose 
of his property to the prejudice of relations other than his 
own issue (v), as for instance to deprive his widow of her 
share on a partition (p). 


§ 348. As regards those who are coparceners in Bengal, 
that is brothers, cousins, or the like, who have taken pro- 
perty jointly by descent, or who have acquired it jointly, 
there is also no difficulty. In Bengal the nght of every 
coparcener is to a definite share, though to an unascertained 
portion of the whole property (§ 241). This right passes by 
inheritance to female or other relations, just as if it were 
already divided, and it may be disposed of by each male 
proprietor just as if it were separate or self-acquired pro- 
perty. And such alienations will be taken into account as 
part of his share in the event of a partition. But, of course, 
no one can dispose of more than his share, unless by consent 


(lL) Juggomohun v. Neemoo, Morton, 90; Motee Lal v. Mitterjeet,6 8. D. 78 
(85). A note follows that this certificate overrules the case of Bhownnny Churn. 
It really did nothing of the sort. 

(m) See per curiam, Ramkishore v. Bhoobunmoyee, 8. D. of 1859, 250; 8. C. 
afd. on review, 8, D. of 1860. i. 489. 

(n) Uddoy v. Jadublal, 5 Cal, 113; Narain v. Lokenath, 7 Cal 461. 

(0) F. MacN. 860; Bhowanee v. Mt. Taramunee, 38S. D. 188 (184) ; Sheodas 
v. Kunwul, 88. D. 2384 (318), Tarnee Churn v. Mt. Dasee, 38. D. 897 (530) 
As to the rights of an sdopted son, see ante, § 158 and note. 

(p) Debendra Coomar v. Brojendracoomar, 17 Cal. 886. 
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of the others, or for necessary purposes (q). And so an un- 
divided coparcener may in Bengal lease out his own share, 
and put his lessee in possession (r). But asa son has no 
interest in his father’s property during the father’s life, a 
sale of such property by him during the father’s life would 
be wholly void, and it has been ruled that if the purchaser 
had got into possession, the son himself might recover the 
property from him when his own title as heir accrued. The 
purchaser, however, would have a right to recover the pur- 
chase-money (a). 


§ 349. It has been held in the Allahabad High Court that 
an agreement by one coparcener not to alienate his share to 
any one except his coparcener is valid, and may be enforced, 
and that an alienation to a stranger made in violation of 
such an agreement may be set aside at the suit of the other 
coparceners (#). The former part of the ruling is, of course, 
beyond doubt. But it may be questioned whether the latter 
part would be followed by those Courts which recognize the 
right of a coparcener to dispose of hisshare. Can an agree- 
ment by a member of a family not to exercise his ordinary 
rights of property be enforced against a stranger, who has 
dealt with him in ignorance of such anagreement ? In other 
words, can the agreement operate as anything more than a 
trust in favour of the other members of the family, which 
is ineffectual against a purchaser for value without notice 


of the trust? (u). 


§ 350. Throughout the preceding paragraphs no distinc- 


(q) Rajbulubh v. Mt. Buneta, 1 8.D. 44(59) ; Prannath v. Calishunkur, 18.D. 
45 (60); Anundchund v. Kishen, 1.8. D.115 5 (182), where, see Mr. Colebrooke’s 
notes. Ramkunhaee v. Bung Chund, 38. D. 17 (22); Kounla v. Ram Huree, 
oe sea cas (247) ; Sakhawat v. Trilok, 6 8. D. 888 (897) ; 2 W. MacN. 291, 204, 

n 
ait! Ram. Debul v. Miterjeet, 17 Suth. 420; Macdonald v. Lalla Shib, 21 
ut 

(3) Guiganarain v. Bulram, 2M. Dig. 152. 

(t) Lak ny. Tort, 1 All. 618. See TLachnin®: Koteshar, 2 All. 826. See 


post. §§ 887, 445 
(u) vl Kanna Pisharodi v, Kombi Achen, 8 Mad. 881; Als Hasan v. Dhirja, 


4 All. 6 
$3 
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tion has been drawn between gifts and transfers for valu- 

able consideration. The High Courts of Madras and Bom- 

bay it will be remembered, allow a coparcener to alien his 

undivided share for value, but not by way of gift (§§ 332, 

835), and according to the view takeu by the High Court of 

Bengal, equities would arise in favour of a purchaser for 

value which would not exist in favour of adonee. Where a 

transaction can only be supported on the plea of necessity, 

of course a gift could never be valid. An exception may 

Gifts. exist, perhaps, in favour of gifts of a certain part of the 
property for pious purposes. These will be treated of at 

length in Chapter XII on Religious Endowments. Where 

property is absolutely at the disposal of its owner, as being 

the property of a father under Bengal law, or the separate 

-or self-acquired property of any person, he may give it 

away as freely as he may sell or mortgage it (v), subject to 

a certain extent to the claims of those who are entitled to 

be maintained by him (w). And where a gift is valid it 

Conditional. 4 may be accompanied with conditions, such as that the donor 
should be maintained by the donee during his lifetime, and 

that his exequial ceremonies should be performed after his 

death in consideration of the gift (z) ; that the donee should 

forego claims against the donor, and should defray expenses 

of the worship of the idol (y); that the property should 

pass to another in a particular event (z). So a donatio 

mortis causd, revocable if the donor should recover from an 

Invalid. illness, is valid (a2). But agift will be invalid which creates 
any estate unknown to, or forbidden by, Hindu law (bd). 

Provisions which are repugnant to the nature of the grant, 

such as a restraint upon alienation or partition are inva- 


(v) Saminadien v. Durmarajien, Mad. Dec. of 1858, 291 ; and see authorities 
cited ante, § 848, note (q), 2 Dig. 159. 

(w) As to the extent to which this limitation applies, see post, § 418. 

(t) Ram Narayun v. Mt. Sut Bunsee, 88. D. 877 (508) ; see note. 

(y) Madhubchunder v. Bamasoondree, 8. D. of 1858, 108; Gokool Nath v. 
Issur Lochun, 14 Cal 222. 

(z) Soorjeemoney Dossee v. vache ot M. 1. A. 123, 185; per curiam, 
Tagore v. Tagore, 4B. L. BR. (O. C. J.) 19 

@) Visalatchmi v. Subbu, 6 Mad. H. OC. 2 70 


6) Tagore v. Tagore, 4B. L. B. (O. ©. 14 108 ; §.0.9B.L. BR. (P. 0.) 877; 
8.C. 18 Buth. 859 
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lid (c). So are all conditions which are immoral or illegal. 
Where the gift is in itself good, conditions which are 
repugnant, or illegal, or immoral are ineffectual, but the gift 
itself remains good. Where the illegal condition is the 
consideration for the gift, and therefore forms an essential 
part of it, both will fail (d@). Where a gift is already com- 
plete so that the property has completely passed from the 
donor to the donee, any conditions that may be subsequently 
added are absolutely void, since the person who attempts 
to impose them has ceased to have any right to doso (e). 
Where a gift to A for life is followed by a gift of the 
remainder of the estate to B, if the gift to A is void, the 
estate of B is accelerated, and takes effect at once (f). 
A gift to A with a condition postponing his enjoyment to 
a period beyond majority is good but the condition is bad, 
unless there is an intermediate disposition in favour of some 
other person (g). And of course the same principles apply 
to a transfer for value. 


§ 351. Few propositions have been laid down with more 
confidence than the doctrine that under Hindu law a gift 
is invalid without possession. Yet Hindu law, properly so 
called, appears to lay little stress on any such rule as specially 
applicable to gifts. Gifts have been always favoured by 
the Brahman lawyers, for the obvious reason that they were 
generally made to Brahmans. The carly sages discuss the 


a3 Bee post, § 887; F. MacN. 327 ; Venkatramanna v. Brammanna, 4 Mad. 
©. 345; Amiruddaula v. Nateri, 6 Mad. H. C. 856; Thakoor Kaptlnauth v. 
Dineen 13 B. L. KR. 445, 457; 8. C. 22 Suth. 17 ; ‘Anantha v. Rie 
4 Mad. 200; ’Gokool Nath v. Issur ‘Lochun, 14 Cal. 223 Ali Hasan v. Dhirja, 4 
All. 518; Narayanan v. Kannan, 7 Mad. 315 ; ; Bhairo v. Parmeshri, 7 All. 516. 
Transfer of Property Act (1V of 1882), §§ 10, 12. See as to sach conditions in 
a lease, Vyankatroya v. Shivrambat, 7 Bom. "256 ; Nil Madhab v. Narattam, 17 
Cal. 826, in a mortgage mae v. Manan Bhatta, 5 Mad. 186. See per curiam, 
oe ore v. Tagore, 9 B. ae R. (P. C.) 895, 406; 8. C. 18 Sath. 859 ; and Renaud, 
ourangeau, L. R. 2 P.C. 4. As to agreements between coparceners not to 
divide see post, § 445 
(d) Ram Sarup v. Mt. Bela, 111. A. 44; 8.C.6 All. 818. Transfer of Pro. 
a Act (LV of f 1882), §§ 25, 18; re Dugdale, 38 Ch. D. 176, re Moore, 89 Ch. 


ys Ram Sarup v. Mt. Bela, wb. sup 
judhia Buksh v, Mt. Rukmin  Kuar, 111.A.1. Transfer of Property 
Aoi i de 1882), § 27. See also for a case where the subsequent estate fails, 


rs Gosavi Shivgar vy. Rivett- Carnac, 18 Bom. 463. 
58 in, 
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law of gifts with special reference to their liability to 
resumption. This depends on the purpose of the gift or 
the special circumstances of the giver. Vrihaspati says, 
“Things once delivered on the following eight accounts 
cannot be resumed; for the pleasure of hearing poets, 
musicians or the like, as the price of goods sold, asa 
nuptial gift to a bride or her family, as an acknowledgment 
to a benefactor, as a present to a worthy man, from natural 
affection, or from friendship. What is given by a person 
in wrath or excessive joy, or through inadvertence, or 
during disease, minority or madness, or under the influence 
of terror, or by one intoxicated, or extremely old, or by an 
outcast or an idiot, or by a man afflicted with grief or with 
pain, or what is given in sport; all this is declared ungiven 
or void. If any thing be given for a consideration unper- 
formed, or to a bad man mistaken for a good one, or for 
any illegal act, the owner may take it back” (h). Katya- 
yana says, that ‘“ He who delivers not a present which he 
has promised to a priest, shall be compelled to pay it as a 
debt, and incurs the first amercement;’’ and Harita lays 
it down broadly that “a promise legally made in words, 
but not performed in deed, is a debt of conscience both in 
this world and the next’ (1). In one case reported by 
Mr. MacNaghten (k) where the facts placed before the 
pundit stated, “It does not clearly appear that the donee 
ever took possession of the property given;” his futwah 
asserted that the gift could not be resumed, quoting as 
authority a text of Manu “once is the partition of an in- 
heritance made; once is a damsel given in marriage; and 
once does a man say, “I give.” These three are by good 
men done once for all and irrevocably.” No doubt the 
pundit also answered that even without a gift the donee 
was entitled to the property as being adopted in the Kritrima 


(h) 2 Dig. 174, 197; Narada, Pt. II. ch. iv. Katyayana, 2 Dig. 197; Manu, 
viii. §§ 212, 218; Gotuma, 2 Dig. 172. See as to revocation of gifts the Transfer 
of Property Act (1V of 1852), § 126. 

(i) 2 Dig. 170, 171. , 

(k) 2 W. MacN, 249 ; case xiii. See also case xxxv, p. 248. 
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form. The necessity for acceptance is put more promi- 
nently forward by Yajnavalkya (1), who says, “ The ac- 
ceptance of a gift should be public, especially of immova- 
able property. Whatever may be lawfully given and is 
contracted to be given, shall not after gift be resumed.” 
So far as this text makes possession necessary to give 
validity to a gift, Yajnavalkya seems to treat it as standing 
on the same footing with other modes of transfer. In an 
earlier passage (m), he says, “ Acquisition by title is stronger 
than possession, unless this has come down from ancestors. 
But acquisition by title is of no avail without possession for 
a short time.” The whole subject is discussed at con- 
siderable length by the author of the Mitakshara under 
two headings, of possession without a title and of a title 
without possession (m). As regards gift he says, “ gift 
consists in the relinquishment of one’s own right, and the 
creation of the right of another ; and the creation of another 
man’s right is completed on that other’s acceptance of the 
gift but not otherwise. Acceptance is made by three 
means, mental, verbal or corporeal. Mental acceptance is 
the determination to appropriate ; verbal acceptance is the 
utterance of the expression, this is mine or the like ; corpo- 
real acceptance is manifold, as by touching” (0). ‘In the 
case of land, as there can be no corporeal acceptance with- 
out enjoyment of the produce, it must be accompanied by 
some little possession ; otherwise the gift, sale, or other 
transfer is not complete. A title, therefore, without corpo- 
real acceptance, consisting of the enjoyment of the produce, 
is weaker than a title accompanied by it or with such 
corporeal acceptance. But such is the case only, where of 


— .. ) TE. 176. Cm) IT, 27, 
ss Mit. iii. §§ 5 and 6, trauslated by Mr. William MacNaghten, 1 W. MacN, 
2, 217. 

(0) Under English law the acceptance of a gift by a donee is to be presumed 
ubtil his dissent is siguified, even though the donee is not aware of it, and the 
presumption has even been held to apply to a gift which the donor desired to 
revoke before the donee knew that it had been made. Per Lindley, L.J.,21Q.B. 
D., p.641. Where, however, delivery is necessary, as In the case of a parol gitt 
of a chattel capable of gift, mere words of giving and acceptance, communicated 
by the donor to the donee, and by the donee to the donor, do not pass the pro- 
perty without delivery. Cochrane v. Moore, 25 Q. B. N. 57, 


421 


422 


NECESSITY FOR POSSESSION. (Chap. X, 


these two the priority is undistinguishable ; but when it is 
ascertained which is first in point of date, and which pos- 
terior, then the simple prior title affords the stronger 
evidence. Or the interpretation may be as follows: “ Evi- 
dence is said to consist of documents, possession, and wit- 
nesses.” This having been premised as the general rule, 
the text “a title is more powerful than possession unaccom- 
panied by hereditary succession,’ and “ where there is not 
the least possession, there a title is not sufficient,” have been 
propounded to point out to which the superiority belongs, 
where the three descriptions of evidence meet.”’ Apparently, 
in the view of Vijnaneswara, acceptance was necessary to 
complete a gift because according to a Hindu lawyer pro- 
perty can never be in abeyance. It cannot pass out of one 
till it is received by another. The very nature of a mort- 
gage or sale, which is necessarily a bilateral proceeding, 
assumes acceptance. No such assumption exists in the case 
of a gift. But as regards actual corporeal acceptance, or 
as he calls it “some little possession,” he appears to put a 
gift on the same footing with a sale or other transfer. As 
to all three evidence of possession is material in order to 
determine priorities between conflicting claims, where any 
such dispute exists. Where no such dispute exists, then the 
general rule applies “ In the case of a pledge, a gift, or a 
sale, the prior contract has the greater force” (p). 


§ 352. It is probable that the rule that actual possession 
is necessary to give validity to a gift arosc, not from any 
special doctrine of Hindu law, but from the general princi- 
ple common to all systems of law, that a voluntary promise 
cannot be enforced, though the voluntary act, when complet- 
ed is irrevocable (gq). To this extent the doctrine received 
very early recognition in our Courts, and has long since 
been enforced (r). Whether the English doctrine of Equity 


(p) Mit. iii. 2,85; 1 W. MacN. 200. 

(q) See per curiam, 111. A., p. 288; Standing v. Bowring, 31 Ch. D. 282. 

(r) 2 Stra. H.L. 426; 2 W. MaoN. 243, case xxxvi; Kishto Soondery v. Késhto 
Motee, Marshall, 867 ; Sham Singh v. Mt, Umraotee, 2 8. D. 75 (92); Harjt- 
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that a declaration of trust, not amounting to a legal trans- 
fer, can be enforced in favour of the object of the trust 
would be extended to cases governed by Hindu law is 
undecided (s). It is quite certain that no promise to confer 
a future benefit upon a priest, however holy, would be 
enforced by the secular Courts (¢). Where, however, the 
donor has done every thing in his power to complete the 
gift, and the resistance to his attempts to give it full effect 
arises from a third person, the fact that possession has not 
been given is no answer to a suit by the donee against the 
obstructing party (wu). 


§ 353. To complete a gift there must be a transfer of the 
apparent evidences of ownership from the donor to the 
donee. Itis, however, sufficient if the change of possession 
is such as the nature of the case admits of. Therefore, 
where the gift is of land, which is in the possession of 
tenants, receipt of rent by the donee is enough, even though 
it is received through a person who received it formerly as 
agent for the donor ; or delivery to the donee of the deed 
of gift, and of the counterpart lease executed to the donor 
by the tenants (v). Soa gift may be made to an absent 
person, if his acceptance of it is certain, butif it is unknown 
whether he will accept or not, the right of the donor con- 
tinues (uw). And it was stated by a pandit in Bengal that a 


van v. Naran Haribai, 4 Bom. H.C. (A C.J.) 81; Vasudev v. Narayan, 7 
Bom. 181. The Tranefer of ErOpaey Act (IV of 1882). § 122 only requires an 
acceptance of the gift by or on behalf of the donee, which acceptance must be 
made during the lifetime of the donor, and while he is atill capable of giving. 
Tf the donee dies before acceptance, the gift is void. But by § 129 nothing in 
the above provisions would affect any rule of Hindu law. ; 

wT tenes v. Thathammul, 4 Mad. H.C.460; Hirbat v. Jan Mahomed, 
7 Bom. 229. 

(t) Manjanadhaya v. Tangamma, Mad. Dec. of 1861, 24; Nursing v. Mohunt, 
8. D. of 1857, 1000. 

(u) Kalidas v. Kanhya Lall, 11 1. A. 218; 8. C. 11. Cal. 121. See the facts 
of this case stated, post, § 359; followed in cases under Muhammedan law, 
Mahomed Buksh v. Hosseini Bibi, 15 [. A. 81 ; 8. C. 15 Cal. 684 ; Sheikh 
Muhummed v. Zubaida Jan, 161. A. 205; 8. C. 11 All. 460. 

(v) Bank of Hindustan v. Premchand, 5 Bom. H. C. (O. O. J.) 88 ; Wanna- 
than v. Keyakadath, 6 Mad. H.C. 194; Harjivanv. Naran, 4 Bom. H.C.(A.C. 
J.) 81; Man Bhariv. Naunidh, 4 All. 40; Kallyant v. Narayana, 9 Mad, 267, 

(w) Srikrishna, cited with approval by Macpherson, J, Arishnaramani v. 
Ananda, 4B. L. R. (0. 0, J.) 291. 
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gift would be valid, even though the donor retained pos- 
session, if it was expressly stated in the deed that he was 
holding the property as a loan from the donee (#). So it 
has been held, that where the donee is incapable of taking 
possession, as being a minor or a lunatic, the possession of 
the donor is enough, if it is expressly asserted to be in trust 
for the donee (y). And when the donee was in possession 
either alone, or jointly with the donor, before the gift, the 
continuance of his possession is sufficient, without any new 
delivery (z). So where one of several donees is already in 
possession, a declaration of gift to him on behalf of all, 
assented to by himself and the other donees is sufficient, 
without putting them in possession (a). The gift of an 
incorporeal right will be sufficient if it is made in such 
a manner as would suffice for the transfer of choses 
in action (b). It follows from the above principles, that 
whether the gift be in presenti or in futuro the donee must 
be a person in existence, and capable of accepting the gift 
at the time it takes effect (c). The only exceptions are 
the cases of an infant in the womb, or a person adopted 
after the death of the husband under an authority from 
him. Such persons are by a fiction of law considered to 
have been in existence at the time of the death (d). 


§ 354. The principle last stated has given rise to a class 
of cases as to which there appears to be some conflict of 
authority. In England it is well settled that where a gift 
or bequest is made to a class of persons, some of whom are 


Sheodas v. Kuhwul, 838. D 284 (813. 

(y) Punjab Cust., 75; 2 W. MacN 248. 

(z) Meyajee v. Metha, Bom. Bel. Rep. 80, 89; Sheik Ibrahim v. Sheik Sule. 
man, 9 Bom. 146. This, and the previous case, were decided under Muhamme- 
dan law, which in this respect agrees with the Hindu law. 

(a) Bat Kushal v. Lakhma Mana, 7 Bom. 452. 
ao Chellamamma v. Subamma,7 Mad. 23 ; Khursadji v. Pestonji, 12 Bom. 


(c) This is the actual time of giving, that is the date of the gift, if inter vivos 
or the death of the testator, if by will: not the possible time of receiving. See 
Tagore v. Tagore, 9 B. L. R. 899; 8 C 18 Suth. 859 ; Soudaminey v. Jogesh, 
2 Cal. 265; Kherodemoney v. Doorgamoney, 4 Cal. 455 ; Bat Mamubatv. Dossa 
Movaji, 15 Bom. 443 ; post, § 386. 

(d) Tagore v. Tagore, 4B. L. B.(O.C.J3.) 108; 8.C. on appeal in the P. O 
9B. L. R. 877, 897, 400, 404 ; 8. C, 18 Suth. 859. 
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incapable of taking, the disposition fails as to all. This 
rests not upon any technicality of English law, but upon 
the ground that the intention of the donor was to benefit 
all equally, and that it is impossible to know what shape his 
wishes would have taken, if he had been informed that 
they could not be carried out as he intended (e). This rule 
has been applied in several cases in India, where it has 
been held that a disposition in favour of a class of persons, as 
to some of whom the gift is void for remoteness, or some of 
whom are or may be incapable of taking as being unborn at 
the time when the gift should take effect, is void as to all. 
And the rule applies even though al] the members of the 
class are in fact born before the gift or bequest takes effect, 
if it was antecedently possible that they might not have 
been so born, since “itis an invariable rule that regard 
is had to possible not actual events, and the fact that 
the gift might have included objects too remote, is fatal to 
its validity irrespective of the event” (f). The existence of 
such a rule as properly applicable to India appears to have 
been recognised by the Judicial Committee in one case, 
though they were of opinion that upon the true construc- 
tion of the instrument the disposition did not come within 
the rule (g). The rule itself is expressly made applicable 
by the Legislature to transfers which are invalid as offend- 
ing against the doctrine of perpetuity, or where an attempt 
is made to create a series of limited interests in favour of 
persons not in existence at the date of the transfer, after 
the termination of a previous vested estate (kh). Whether 


(e) Leake v. Robinson, 2 Mer. 363, 890; Pearks v. Moseley, 5 App. Ca. 714. 

(f) Brahmamayi v. Jages Chandra, 8 B. L. R. 400; Soudaminey v. Jogesh, 
2 Cal. 262; Kherodemoney v. Door zamoney, 4 Cul. 455; Jairam v. Ruverbai, 
9 Bom. 491, 508; Javerbat v. Kablibai, 15 Bom. 826; 1 Jarman on Wills, 4th 
ed. 266. Where the invalidity of any disposition of property turns on the possi- 
bility that a particular person might have children, evidenco is not admissible 
to show that from advanced nge the birth of future children is impossible re 
Dawson, 89 Ch. D. 155. The same rule would, nu doubt, apply to any other 
physical incapacity. 

(g) Kumar Tarakeswar v. Kumar Shoshi, 107. A. at p. 60; S. C.9 Cal. at 


p. 960. 

(h) Transfer of Property Act (IV of 1882), § 15; Succession Act (X of 1865), 
§ 102. Nothing in these sections alters any principle of Hindu law. Act IV 
of 1882, § 2; Act XXI of 1870, §23. Alangamonjori v. Sonamoni, 8 Cal. 637. 
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it was intended to exclude the application of the rule in 
all other cases is matter of argument or inference. 


§ 354A. A class within the meaning of this rule has 
been defined as follows by Mr. Jarman (2). “ A number of 
persons are popularly said to form a class when they can 
be designated by some general term, as children, grand- 
children, nephews, but in legal language the question 
whether a gift is one to a class depends not upon those 
considerations, but upon the mode of gift itself, viz., that it 
is a gift of an aggregate sum to a body of persons uncertain 
in number at the time of the gift, to be ascertained at a 
future time, and who are to take in equal or in some other 
definite proportions, the share of each being dependent for 
its amount upon the ultimate number of persons.” The 
rule does not apply where all the individuals are named, as 
then the intention of the donor as to each is defined. In 
such a case, if they are to take as tenants in common, and 
the gift fails as to some, the others take their appointed 
shares (k). If they are to take jointly, those who are 
capable of taking are entitled to the whole (/). Nor does 
it apply where the nature of the benefit conferred—such 
as residence in a family house—is not dependent on the 
number of persons who may ultimately prove that they 
have a right to share (m). Where there are independent 
and alternative gifts, of which one is good at the time the 
document takes effect, and the other is void, the former 
will take effect, and the latter will be disregarded (7). 


§ 355. Recent decisions throw some doubt upon the above 
doctrine as of universal application in India. The first case 
is a decision of the Judicial Committee which of course is 
conclusive as to whatever it lays down (0). In that case 


(i) Jarman. Wills, I. 266 (4th ed). 

(k) James v. Lord Wynford, 1 Sm. & Giff. p. 5 

(Ll) Nandi Singh v. Sitaram, 1 I. A. 44; a C. 16 Cal, 677 

(m) Krishanath v. Atmaram, 15 Bom. 5 

tn) pe torvey: 89 Ch. 1). 289; Raikishort y Debendranath, 151. A.37; 8.0, 
15 Ca 

(0) Rai Bishen Chand v. Mt. Asmaida Koer, 111. A. 164; S. O. 6 All, 560, 
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there were alive as members of an undivided family govern- 
ed by Mitakshara law, Mata Dyal, his son Udey Narrain, 
and Satrujit the only son of Udey Narrain. To protect the 
estate against the profligacy of Udey Narrain, Mata Dyal, 
with the consent of Udey Narrain to whom a sum of Rs. 5,000 
was paid, transferred the estate to Satrujit Narrain and 
his own brothers who are born or may be born hereafter. 
The validity of this gift was objected to, amongst other 
reasons, on the ground that as the unborn sons of Udey could 
not take, the gift to Satrujit himself as a member of the 
class of Udey’s sons, was invalid. In support of this view 
reference was made to § 102 of the Succession Act (X of 
1865). As to this the Committee replied that the gift in 
question did not come within the terms of the section (p). 
Upon the general question their Lordships held that the 
gift was not made to a class of whom Satrujit was one, but 
that it was made to Satrujit as a person in whose favour it 
was intended to operate at once, for a purpose which would 
be absolutely frustrated if it did not so operate. The further 
intention that his younger brothers, if he ever had any, 
should share in the benefit of the gift, could not be carried 
out, but that was no reason for holding the whole trans- 
action to be void. ‘They said (q) “Cases are not rare in 
which a Court of construction, finding that the whole plan 
of a donor of property cannot be carried into effect, will 
yet give effect to part of it, rather than hold that it shall 
fail entirely. In the present case, there is every reason 
for holding that, if Satrujit’s possible brothers are not able 
to take by virtue of the gift, he shall take the whole. He 
is there present and able to receive the gift. He is an 
individual designated in the deed. If the deed stood alone, 
it is a question in each case whether a designated person 
who is coupled with a class described in general terms is 


(p) It seems very doubtful whether under the saving clause of the Hindu 
Wills Act, § 102 of Act X of 1865 has any applicationto Hiudu Wills. See per 
Wilson, J., 12 Cal. p. 669. It has no application whatever to gifts or transfers 
inter vivos. 

(g) 101, A., p. 178; 8. 0. 6 All, p. 573. 
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merged into that class or not. But the deed does not stand 
alone, It is followed by actions of a kind which, even 
without a deed, may work a transfer of property in India. 
Satrujit is entered in the Collector’s books as the sole 
possessor of the property, and his guardian takes posses- 
sion, first in his name and afterwards as his successor. 
Their Lordships hold that the circumstance that the parties 
wished to do something beyond their legal power, and that 
they have used unskilful language in the deed of gift, ought 
not to invalidate that important part of their plan which is 
consistent with one construction of the deed, and is clearly 
proved from the transfer of the property in fact.” 


§ 356. This decision was followed in a very similar case 
in Calcutta (7), where a man by deed of gift gave certain 
property to Ramlal and Shamlal the two existing infant 
sons of his son Madhub, with a direction that they and their 
uterine brothers who should be born hereafter should divide 
the same amongst them in equal shares. He then proceeded 
to provide that the two grandsons so named should be 
placed in possession and have their names registered. But 
the rights of the uterine brothers to be born in future were 
not to be extinguished by this possession. The Court held 
on the authority of the Privy Council case that the gift was 
good to the persons so designated, though ineffectual as to 
those who might be born hereafter. Waulson, J., however, 
upon an elaborate examination of all the Indian and English 
authorities, arrived at the conclusion (p. 681) that the rule 
in Leake v. Robinson was only applicd in England to gifts 
to a class tainted with the vice of remoteness, and that the 
Indian Succession Act, § 102, and the Transfer of Property 
Act, § 15 marked the intention that the rule should only be 
extended to India in similar cases. He then expressed his 
opinion that the decision in Rai Bishen Chand’s case was 
inconsistent with the rulings in Soudamoney’s and Kherode- 
money’s cases, and ended by saying (p. 685) “For these 
reasons I should be prepared, if necessary, to dissent wholly 


(*) Ramlal Sett vs Kanai Lal, 12 Cal. 668, 
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from the doctrine laid down in those cases, and to hold, as 
the general rule, that where there is a gift to a class, some 
of whom are or may be incapacited from taking, because 
not born at the date of gift or the death of the testator as 
the case may be, and where there is no other objection to 
the gift, it should enure for the benefit of those members of 
the class who are capable of taking.” 


The latter part of the judgment was, of course, merely 
obiter dictum. ‘The views there laid down have, however, 
been followed to their full extent by the Hight Courts of 
Madras and Bombay. Property was granted to a man for 
his life, and at his death to persons (in the Madras case 
his brothers, in the Bombay case his children) forming a 
class, whose description would equally embrace persons born 
during and after the life of the testator or settlor. In each 
case the person who claimed the property had been in fact 
born before the document took effect, and no one had been 
born after that date. The Court held that he was entitled 
to take in accordance with the Calcutta judgment (s), The 
Bombay High Court further supported its opinion by a 
reference to the language of Jessel, M. R., (t) where he 
said: “I think there is a convenient mode of interpreting 
this testator’s intention, and it is this: The testator may 
be considered to have a primary and a secondary inten- 
tion. His primary intention is that all members of the 
class shall take, and his secondary intention is that if all 
cannot take, those who can shall do so.” In the case 
before Jessel, M. R., the testator had given certain pro- 
perty to “the children of my late brother Joseph Coleman 
who shall survive me or who shall have died in my lifetime 
leaving issue living at my death in equal shares.” Four 
children of Joseph were living at the testator’s death, and 
one had died leaving issue living at the death of the 
testator. The Master of the Rolls said that he intended 


Manjammav. Padmanabhayya, 12 Mad. 393; Mangaldas v, 
15 Bom. 862. 
(¢) In re Coleman, 4 Ch. D., p. 169. 
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somehow to provide for a child who died leaving issue, 
but did not know how to do it. That part of the gift 
therefore failed; but the supposed secondary intention was 
carried out by holding that the four children took the 
share among them. The doctrine of Leake v. Robinson had 
no application to the case, which was decided on completely 
different principles as regards the child who had prede- 
ceased the testator. 


§ 357. A gift once completed by delivery or its equiva- 
lent is binding upon the donor himself, and upon his 
representatives, and is valid even against his creditors ; 
provided it was made bond fide, that is with the honest 
intention of passing the property, and not merely as a 
fraudulent contrivance to conceal the real ownership (u). 


§ 358. Another question which has given rise to numer- 
ous and conflicting decisions, is as to the necessity for 
delivery of possession where the transfer is not by way of 
gift, but by way of mortgage or sale of land. Such a trans- 
action, even without possession, would, of course, be valid 
and enforceable as against the transferor. But the im- 
portance of the question would arise where the rights of 
third parties were concerned. For instance, where the same 
property was mortgaged or sold twice, and possession given 
to the last transferee. If the first transfer was valid 
without possession, the first transferee could bring ejectment 
for the land. If it required possession, his only remedy 
would be against his transferor by suit for specific perform- 
ance or for damages. There is a good deal in the passages 
from the native writers quoted above (§ 351) which might 
have been interpreted as intimating that an actual delivery 
of possession was necessary in order to give effect to any 


(u) Sabapaty v. Panyaundy, Mad. Dec. of 1858, 61; Abhachari vy. 
drayya, 1 Mad. H. C. 393; Gnanabhat v. Srinavasa, 4 Mad. H. 0. 84; Nasir 
v. Alata, 2 All. 891; Rat Bishen Chand v. Asmaida Aoer, 11 I. A. 164; 8. 0, 
6 Ali. 560. Of course it may be set aside for any ground which shows that it 
was void ab initio against the donur, as from fruud practised on him or 
abc knowledge on his purt as to ite effect, Bai Mantgaertv, Narondas, 15 
om. 549. 
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species of transfer. But the more natural explanation ap- 
pears to be that they refer to two different matters, viz., 
the effect of possession as evidencing a right, and the effect 
of possession as destroying a right. For instance, Narada 
says, “ Written proof, witnesses and possession, these are 
the three kinds of evidence on which the right of property 
rests, (and by means of which) a creditor may recover a 
loan. A document remains always evidence, witnesses as 
long as they live, and possession after a lapse of time. 
What a man is not possessed of, that is not his own, even 
though there be written proof, and even though witnesses 
be living; this is especially the case with immoveables.” 
But in the next verse he shows that he is speaking of what 
we would call the law of limitations, as he fixes periods 
after which possession shall destroy the right to recover ; 
and further on he says, “ Where possession exists, but no 
title whatever exists, there a title but not possession (alone) 
can confer proprietary rights. A title having been sub- 
stantiated, the possession becomes valid; it remains invalid 
without a proved title.” He winds up by saying, “In all 
business transactions the latest act shall prevail; but in the 
case of a gift, a pledge, or a purchase, the prior act has 
the greater force.” In a subsequent text he says, “ What a 
man possesses without a title, he must not alienate” (tc). 
Vijnaneswara in commenting on the same rule, viz., that 
“in the case of a pledge, a gift, or a sale, the prior contract 
has the greater force” expressly points out that this applies 
to the case where a person who has sold or mortgaged to 
one, afterwards, through delusion or avarice, makes a similar 
sale or mortgage to another (w). These texts and many 
others are reviewed by Professor Wilson, in an article on 
Sir F. MacNaghten’s considerations on Hindu Law, and 
this article with further texts was examined by the Madras 
High Court in reference to a question of inchoate partition. 
Dr. Wilson states his view as follows, “ It is therefore in 
(v) Narada, iv. §§ 2—18, 17. See alao 18—28, 97. 


(w) Mit. iii. 2, § 6; 1 W. MacN. 200. The Transfer of Property Act (ITV 
of 1882), § 48 lnys down the same rule, 
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our estimation quite clear that the Hindu Law and common 
sense go hand in hand. A man may forego his rights if 
he pleases, and any capricious abandonment of them for an 
unreasonable time is to be punished by their forfeiture. 
But he is not to be deprived of what is legally his, because 
legal proceedings, interested opposition, accident, distance 
or disease debar him from taking possession of it when it 
first becomes his due.” To which the Madras High Court 
adds, “This seems to us precisely the doctrine derivable 
from the text writers” (a). 


§ 359. The Madras Courts have always held that a sale 
by the owner without delivery of possession is valid as 
against a subsequent sale by the original owner followed 
by possession, and that the first vendee may bring eject- 
ment both against the vendor and the second vendee, “ on 
the simple principle, that after the conveyance to the first 
vendee the owner of the land had nothing whatever to 
convey” (y). Two cases in the Privy Council (z) were for 
some time supposed to have laid down the rule that a sale 
will be invalid, first, if the vendor cannot give possession, 
and secondly, if he does not give possession. In earlier 
editions of this work I had suggested that neither of those 
cases decided that a document, intended to operate as a 
transfer in presenti of a specific piece of land, would be 
invalid because possession was not given under it. In both 
cases the Judicial Committee held that the document was 
not intended so to operate. In both cases, too, the sale was 
not of a specific piece of property, but of a share in some- 
thing afterwards to be recovered. Something remained to 
be done between the parties before the purchaser could say 


(e) Wilson’s works, v. van ee v. ae d, 
afirmed ; 18M. 1. A. 118; 8. 0.12 Seth. (P_C Pentre ee 
(4) Velayuda v. Sarena. Mad. Dec. of 1860, 7, ‘Virabadra v. Hari Rama, 
8 Mad. H. C. 88; i ied Bhatlu v. Narasamma, 5 Mad. 6; Ramasami v. 
annaie. 6 Mad. 40 
(2) Perhiad One cae Budhoo, 12 M. I. A. 800, 8306-809; 8.C.2 B. L. 
B (P.C.) 111; 8. C. 12 Buth. (P.C. ) 6; Bhobosundree v. Issurchunder, 11 B. 


$50, 300 8. C. 18 Suth. 140; compare Kamala v, Pitchoocooty, 10 M. I. A. 
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that he had a claim to any definite field or house. This 
view was taken by the Privy Council in a later case when 
the same question arose (a). There Romasundari gave to 
Ruttonmoni an estate for an interest which was ultimately 
decided to be only good for Ruttonmoni’s life, and placed 
her in possession. In 1864 Ruttonmoni’s interest was sold 
in execution, and purchased by Kanhya Lall, who also got 
into possession. She died in 1867. In 1876 Romasundari 
by gift bestowed the same estate upon the wife of Kalidas, 
Neither Romasundari nor her second donee ever regained 
possession from Kanhya Lall. The suit to recover posses- 
sion was brought by the executor of the second donee 
against the purchaser from the first donee, the donor being 
joined as defendant. It was contended that the second 
deed of gift was utterly invalid, inasmuch as the donor was 
out of possession, and no possession was ever given to the 
donee. The Judicial Committee decided against this con- 
tention. After citing the two decisions above referred to 
they say (p. 232), ‘“ Neither of these decisions is applicable 
to the present case. The ground of them is that the plain- 
tiff was not entitled under the terms of the contract of sale 
to possession. In this case the appellant is under the terms 
of the gift entitled to possession, and their Lordships see 
no reason why a gift or contract of sale of property, whether 
movable or immovable, if it is not of a nature which makes 
the giving effect to it contrary to public policy, should not 
operate to give to the donee or purchaser a right to obtain 
possession. This appears to be consistent with Hindu Law. 
On the principle contended for by the respondent, so long 
as he prevents the true owner from taking possession, 
however violently or wrongfully, that owner cannot make 
any title to a grantee.” 


§ 360. During the period which elapsed between these 


decisions there was naturally a good deal of conflict in the 


(a) Kalidas v. Kanhya Lall, 111. A. 218; 8.0.11 Cal. 121; followed Maho. 
med Buksh y. Hosseini Bibi, 151, A. 81; 8.C. 15 Cal. 684. 
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of immoveable property either by gift, sale or mortgage.” 
Among the exceptions to the above general rule the Chief 
Justice enumerated cases arising between the transferor or 
volunteers claiming under him and the transferee ; cases in 
which the second transferee became such with actual notice 
of the earlher transfer without possession ; or in which he 
had implied notice by the fact that the earlier transfer was 
registered under any of the Acts XVI of 1861, XX of 1866, 
VIII of 1871, or III of 1877 prior to the execution of the 
second instrument. In adopting the principle that regis- 
tration was an implied notice the Chief Justice admitted 
that he was following the American in preference to the 
English or Irish decisions, “ 6thly. It has been held that 
possession by a judgment debtor having a good title is not 
necessary to validate a judicial sale of his lands: 7thly. It 
appears to have been held that possession by the vendee, 
who became such at a judicial sale, is not necessary to vali- 
date the sale to him as against subsequent attaching cred- 
itors under money decrees, or as against purchasers at the 
sales under such decrees: 8thly. The purchaser at a judi- 
cial sale may re-sell without previously taking possession” (1). 
A purchaser at a judicial sale is not a purchaser without 
notice, as he only buys such an interest as the execution 
debtor could equitably sell to him (m). 


As regards persons other than purchasers for value with- 
out notice, the Bombay High Court laid down the rule, that 
a Hindu whose estate was in the possession of a trespasser 
or mortgagee, might sell his right of entry, as such, or his 
equity of redemption, as such, and that the purchaser might 
thereupon sue to eject the trespasser, or to redeem the 
mortgage. But if he professed to sell the estate itself, of 
which he was out of possession, the plaintiff who proceeded 
to sue as the owner of the estate, would be defeated, on the 





(l) Lakhmandas v. Dasrat, 6 Bom. 168, F. B., pp. 175—177, 184-187 ; Shiv. 
ram v. Genu, 6 Bom. 515; Dundaya v. Chenbasapa, 9 Bom. 427. 

(m) Sobhagchund v. Bhaichand, 6 Bom. 98; Chintaman v, Shieram, 9 Bom. 
H. ©. 804; Ramaraiav. Arunachella, 7 Mad. 248. 


Paras. 361 & 362.} ON TRANSFER FOR CONSIDERATION, 


ground that the conveyance to him was ineffectual (n). 
This was very much like a distinction without a difference. 
Accordingly after the case of Kalidas v. Kanhya Lall (0), 
the Bombay High Court decided that no such distinction 
could be maintained, and that it was no objection to an 
ejectment on the plaintiff’s title as absolute owner, that his 
vendor had been kept out of possession by adverse claim 
up to the time of his conveyance (p). 


§ 362. The case of mortgages creates greater difficulty, 
as the mortgagor still retains an assignable interest in him- 
self. Distinctions would also arise according as the mort- 
gagor had transferred his property in the land, reserving 
only a right to redeem, or had retained the property, merely 
creating a lien upon it in favour of the creditor; in the 
language of English law, according as the mortgage was 
legal or equitable. Questions of notice, negligence, &c., 
would also largely affect the decision of each case. I do 
not propose to enter into these matters, which are beyond 
the scope of this work, and have been fully treated by Mr. 
Macpherson in his book on Mortgages. I shall briefly point 
out the state of the authorities on the one point of posses- 
sion. Itis evident that the effect of want of possession 
will depend largely upon whether such non-possession was 
in accordance with the terms of the contract, or opposed 
toit. Narada says broadly, “ Pledges are declared to be 
of two sorts, movable and immovable. Both are valid 
when there is actual enjoyment, and not otherwise” (q). 
It is possible he may be referring to cases in which posses- 
sion ought to follow the pledge, as it would do naturally 
in regard to movables. In Madras it is quite settled that 
a mere hypothecation of land, neither followed nor intended 
to be followed by possession, creates a lien upon it, which 
may be enforced against a subsequent purchaser (r). The 


(n) Bat Suraj v. Dalpatram, 6 Bom. 380; Vasudev Hari v. Tatia Narayan, 
ibid. 887. 
; (0) 11]. A. 218; 8. C. 11 Cal. 121, ante § 359. : 

(p) Ugarchand v. Madapa Somana, 9 Bom. 824. (g) Narada, iv. a 64. 

(r) Varden v. Luckpathy, 9 M.I. A. 808; Kadarea v. Raviah, 2 Mad. H.C. 
108 ; Gollav. Kali, 4 Mad. H.C. 484; Sadagopah v. Ruthna, 6 Mad, Jur. 175, 
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same point has been decided in Bengal by the Supreme 
Court, after taking the opinion of the Judges of the Sudder 
Court (s). In Bombay the Courts, in dealing with the rights 
of a mortgagee against subsequent mortgagees or purcha- 
sers, proceed upon the doctrine of the position of a purchaser 
for value without notice. Except as regards mortgages in 
Guzerat they hold that a mere mortgage without posses- 
sion cannot prevail against a subsequent mortgagee or pur- 
chaser who has obtained possession without notice (t). A 
purchaser with express notice of a previous mortgage takes 
subject to it, and either possession under a previous mort- 
gage, or registration of it prior to the execution of the subse- 
quent transfer, is equivalent to notice (u.) The general 
principle that possession is not necessary to give validity 
to a mortgage as against the mortgagor was affirmed by 
the Bombay High Court in a very elaborate judgment, 
where all the previous cases were reviewed (v); and it has 
also been held that such a mortgagee may maintain his 
claim against third persons who are wrongfully in posses- 
sion (w); oragainst purchasers at a Court sale, who only 
take the right, title, and interest of the debtor (a). 


§ 363. Another point as to which there is a conflict of 
decisions is as to priority between two documents, the former 
of which is unregistered, and the latter is registered. Where 
the former documcnt is one of which registration is com- 
pulsory, no question can arise. The unregistered document 
creates no rights, and is inadmissible in evidence (y). But 





(8s) Collydoss v. Sibchunder, Morton, 111; Sibchunder v. Russick, Fulton, 
36. These cases over-rule contrary decisions in Montriou, 278, and Morton, 105. 
See Nanack v. Teluckdye, 5 Cal. 265. 

(t) Parmaya v. Sonde, 4 Bom. 459, 461; Bapuji Balal v. Satyabhamabai, 6 
Bom. 490; per Westropp, C. J., 6 Bom., p. 176. See as to the early Sudder 
decisions, Tooljaram v. Meean, 2 Bor. 130, (147); Kundoojee v. Ballajee, Bel- 
lasis, 5; Dondee v. Suntram, Morris, 56. : 

(wu) See cases in last note, aleo Gopal v. Kristnappa, 7 Bom. H.C. (A.C. J.) 
69; Hari v. Mahadaji, 8 Bom. H. O. (A.C. J.) 50; Balaji v. Ramchandra, 11, 
Bom. H. C. 87. See as to possession being notive, Act I of 1877, § 27. 

(v) Jivandas v. Framji, 7 Bom. H. C.(O. ©. J.) 45. 

(w) Krishnaji v. Govind, 9 Bom. H. C. 276. 

() Chintaman v. Shivram, 9 Bom. H. U. 804. See upon the whole of this 
subject the judgment in Lakshmundas v. Dasrat, 6 Bom. 168. 

(y) Act I11 of 1877, § 49. 


Paras. $62 & 868.) REGISTERED & UNREGISTERRD DOCUMENTS. 


it has been the policy of the Legislature to allow a certain 
class of documents, evidencing transactions of a small value, 
to be registered or not at the option of the holders. Under 
the Registration Acts XVI of 1864, XX of 1866, and VIII 
of 1871 there was no competition in respect of registration 
between a document compulsorily registrable and a docu- 
ment which, being optionally registrable, was in fact not 
registered (z). But under the existing Registration Act, 
III of 1877, § 50, every document of which registration 
is compulsory and certain classes of documents of which 
registration is optional, “shall, if duly registered, take 
effect as regards the property comprised therein, against 
every unregistered document relating to the same property, 
and not being a decree or order, whether such unregistered 
document be of the same nature as the registered document 
or not.” An Explanation to this section makes it apply 
retrospectively in favour of a document registered under 
Act III of 1877 against documents whose registration was 
optional under the previous Acts (a). Upon this section 
the Madras High Court holds, that the subsequent registered 
document must, in all cases, take effect against a previous 
document dealing with the same property which, being 
optionally registrable, has in fact not been registered, and 
that neither express notice of the previous instrument, nor 
possession under it, operating as implied notice, can make 
any difference in the case (b), unless the second document is 
merely fraudulent and collusive (c), or unless the second 
transaction has been expressly made subject to the first, so 
that both documents may have full operation ; as for in- 
stance, where property is sold by a registered instrument 
subject to the claims of a previous mortgagee under an un- 





(s) See per Westropp, O. J.,6 Bom. 190, and cases cited. 

‘a) Lakshman Das v. Dipchand, 2 All. 851; Gungaram v Kallipodo, 11 Cal. 
661; Muthana v. Alibeg, 6 Mad. 174; but this explanation has not the effect of 
giving registration under any of the former Acts a priority over an unregistered 
document under any of the same Acta which it did uot possess under those 
Acts. Rupchand v. Davlatrav, 6 Bom. 495; Shivram v. Saya, 18 Bom. 229 $ 
Sriram v. Bhagirath, 4 All. 227. 

: ey uaoeee Gounden v. Ibraim, 5 Mad. 78; Kondayya v. Guruvappa, 


(c) Narasimulu v. Somanna, 8 Mad. 167. 
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registered instrument (d). A mortgage for an optional 
amount, was made in 1872, and was not registered. In 1878 
the property was purchased with full notice of the mortgage, 
and the deed was registered. In 1879 a suit was brought 
against the mortgagor to enforce the mortgage, and the 
land was attached in execution of his decree. It was held 
that the decree and attachment were ineffectual, as before 
the date of the suit the second document had put an end 
to the operation of the first as far as the purchaser was 
concerned. It would have been different if the decree had 
been before the purchase. Then the unregistered docu- 
ment would have been merged in and superseded by the 
decree prior to the execution of the registered document. 
The competition would have been between the decree and 
the registered document, and a decree relating to land, 
though unregistered, is by § 50 unaffected by a subsequent 
registered document, (e). On the other hand the Calcutta, 
Bombay, and Allahabad Courts hold that express notice of 
an unregistered document, deprives a purchaser under a 
registered instrument of the priority to which he would 
otherwise be entitled (f). The High Court of Bombay lays 
it down with equal distinctness that possession under an 
optionally unregistered document is notice to a subsequent 
purchaser by a registered document, which of itself deprives 
him of the benefits of registration (g). The contrary doc- 
trine was expressly laid down by the High Court of Calcutta 
in one case, in which they overruled various decisions of 
their own Court in which an opposite view had been 


(ad) Ramachandra v. Krishna, 9 Mad. 495. 

(e) Madar Saheb v. Subbarayulu, 6 Mad. 88, citing and distinguishing Kol- 
lurt Nagabhushanum v. Ammanna, 8 Mud.71; Contra Balinath v. Lachman 
Das, 7 All. 888; acc. Himalaya Bank v. Simla Bank, 8 All 238. 

(f) Ram Autar v. Dhanaurs, 8 All. 540; Facludeen Khan v. Fakir Mahomed, 
5 Cal. 836 ; Chundernath v. Bhoyrub Chunder, 10 Cal. 250; Abool Hossein v. 
Raghunath, 18 Cal. 70; Shivram v. Genu, 6 Bom. 515; Moreshwar v. Dattu, 
12 Bom 569. But see Bamasunderi v. Krishna Chandra, 10 Cal. 424, in which 
the Court seemed to treat the point as yet open toquestion. Asto the amount 
of notice necessary, see Bhalu v. Jakhu Roy, 11 Cal. 687; Churaman v. 
Balli, 9 All. 591. Act IV of 1882, § 8. ao 

(g) Dundaya v. Chenbasapa, 9 Bom. 427; Hathi Sing v. Kuverjt, 10 Bom. 
105. The possession muat be such as is inconsistent with the title on which the 
second purchaser relies. Moreshwar y. Dattu, 12 Bom. 569. 


Paras. 363-365.] AND UNREGISTERED DOCUMENTS. 


taken (hk). In later cases the same Court appears to have 
treated possession under an unregistered deed as a fact 
from which notice of its existence might, but need not 
necessarily be inferred (1). In one of these cases Garth, C.J., 
intimated his opinion that under § 54 of the Transfer of 
Property Act (IV of 1882), which requires cither a regis- 
tered instrument or delivery of possession in the case of all 
sales of immovable property, optional registration was 
virtually abolished, every written instrument requiring to 
be registered (i). Possibly the Act may be read merely as 
depriving an unregistered instrument of any operation if 
not followed by possession. If possession is equivalent to 
notice, and if notice takes away the benefit of registration, 
the result would be that wherever an unregistered document 
had any effect it would rank before a registered document 
of later date. 


§ 364. By § 48 of the Registration Act III of 1877, “ All 
non-testamentary documents duly registered under the Act, 
and relating to any property whethcr movable or immov- 
able, shall take effect against any oral agreement or declar- 
ation relating to such property, unless where the agree- 
ment or declaration has been followed by delivery of 
possession.” A deposit of title dceds under a verbal arrange- 
ment to secure a debt, has been held not to be an oral 
agreement or declaration relating to property within the 
meaning of this section (/). Whatever view the Courts 
take as to the effect of notice under § 50 would apparently 
be taken as to this section also (7). 


§ 365. Writing is not necessary, under Hindu law, to the 
validity of any transaction whatever (7). Nor is there any 


(h) Fazludeen Khan v. Fakir Mahomed, 5 Cal. 336. 
e ae Chunder v. Dataram, 8 Cal. 597; Nani Dibee v. Hafizullah, 10 
al. : 
(k) 8 Cal., p. 612; Contra Knatu v. Madhuram, 16 Cal. 622. 
(l) Coggan v. Pogose, 11 Cal. 158. 
(m) Chunder Nath v. Bhoyrub Chunder, 10 Cal. 250. 
(vn) Srinivasammal v. Vijayammal, 2 Mad. H.C. 37; Krishna v. Rayappa, 
4 Mad. H.C. 98; per curiam, Jivandas v. Framji, 7 Bom. H.C. (0. C. J.) 51; 
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distinction between movable and immovable property as to 
the mode of granting it (0). Nor are any technical words 
necessary, provided the intention of the grantor can be 
made out. Hence, an estate of inheritance will be conferred 
by words which imperfectly describe such an estate, if an 
intention to create such an estate appears ; and if an estate 
is given to a man simply without express words of inherit- 
ance, it would, in the absence of a conflicting context, carry 
by Hindu law an estate of inheritance (p). So, the grant 
of an estate to a man and his children and grandchildren, 
or from generation to generation, or to a woman and the 
generations born of her womb, have been held to confer an 
absolute estate (q). A grant for years to a particular person 
enures to the benefit of that person’s heirs after his death (r). 
A bequest to A for life, with unlimited powers of willing 
away or appointing to the property, has been treated as a 
gift of an absolute estate (s). So a grant from a husband 
to his widow was held absolute, where it stated that she 
was to take all his rights without exception, and that 
neither he nor his heirs were to have any claim to the 
estate (¢). A similar intention will be inferred where the 
object of the grant, e.g., for building, would be frustrated 
by a limited possession (vw). Such an intention would be 
negatived when the grantor himself had only a limited 
estate, and it appeared that the grant was intended to endure 
so long as that interest lasted, but no longer (v). Or where 
from the nature of the thing conveyed, an intention to 


Rookho v. Madho, 1 N.-W. P. 59; Hurpurshad v. Sheo Dhyal, 31. A. 259; S. 
C. 26 Suth. 55. Transfer of Property Act (IV of 1882) § 9. 

(0) Per Peel, C. J., Seebkisto v. Kast India Co.,6 M. I. A. 278. 

(p) Per Willes, J., Tagore v. Tagore,9 B. L. R. 895; S. C. 18 Suth. 359 ; 
Lekhraj v. Kunhya, 41. A. 223; 8. OC. 8 Cal. 210; Churaman v. Balli, 9 All. 
591. Transfer of Property Act (1V of 1882) § 8. 

(q) Bhoobunv. Hurrish, 51 A. 188; S. C.4 Cal. 23; Ram Lal v. Secy. of 
State, 81. A. 46;8.C. 7 Cal. 304; Harthar v. Uman Pershad, 141. A.7;8.C, 
14 Cal. 296. 

() Te) Chund v. Srikanth Ghose, 3M. I. A. 2961; Gobind Lal v. Hemendra, 
17 Cal. (P. C.) 686. 

(s) Bat Manvwuwbai v. Dosa Morarji, 15 Bom. 448; Javerbat v. Kablibai, 15 
Bom. 326. 

(t) Ram Narain v. Pearay Bhugul, 9 Cal. 830; See post, § 584 

(u) Gungadhur v. Ayimuddin, 8 Val. 960. 

(v) Lekhruj v, Kunhya, 41, A. 223; 8. C. 8 Cal. 210. 
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grant only for the life of the grantee ought to be presumed, 
asin the case of a jaghire, unless distinct words of inherit- 
ance are used (w), or an office (a), or a gift for main- 
tenance (y). Or where the object of the grant was to 
enable the grautee to perform certain special services, in 
regard to which the grantor reposed a special confidence 
in him (z). In the case of leases, where no term is fixed, 
perpetuity cannot be assumed, even where the word “ Mfo- 
kurrurt” is used, unless there are other circumstances from 
which such an intention can be inferred (a). 


§ 366. The Transfer of Property Act (IV of 1882) con- 
tains various provisions as to the form of alienation which 
will modify the Hindu law as to all transactions subsequent 
to the Ist July 1882. 


By § 54 A transfer by way of sale “in the case of tanyi- 
ble immovable property of the value of oue hundred rupees 
and upwards, or in the case of a reversion or other intan- 
gible thing, can be made only by a registered instrument. 
In the case of tangible immovable property of a value less 
than one hundred rupees, such transfer may be made 
either by a registered instrument or by delivery of the 


property.” 


By § 59 “ Where the principal money secured is one hun- 
dred rupees or upwards, a mortgage can be effected only 
by a registered instrument, signed by the mortgagor and 
attested by at least two witnesses. Where the principal 
money secured is less than one hundred rupees, a mortgage 
may be effected either by an instrument signed and attested 


(w) Gulabdas v.-Collector of Surat,6 1. A. 54; S.C. 3 Bom. 186; Ramchan- 
dra v. Venkatrao, 6 Bom. 598; affd. 18 1, A. 22; 8. C.15 Bom. 222; Dosibar v. 
Ishwardas, 9 Bom. 561. 

(x) Daudsha v. Ismalsha, 3 Bom. 72. (7) See post, § 425. 

(z) Kalidas v. Kanhya Lall, 111, A. 218; 11 Cal.121; Mouwlvt Muhammad 
v. Mt. Fatima Bibt, 12 I. A. 159; S. C. 8 All. 39. 

(a) Sheo Pershad v. Kally Dass, 5 Cal. 543; affd. Bilasmoni v. Sheo Pershad 
9 I. A. 33; S.C. 8 Cal. 664; Toolshi Pershad v Ramnarrain Singh, 12 I. A. 
205; S. C. 12 Cal. 117; Parmeswar Pertab v, Padmanand Singh, 15 Cal. (P.C.) 
342, 
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as aforesaid or (except in the case of a simple mortgage, 1.e., 
hypothecation) by delivery of the property. Nothing in 
this section shall be deemed to render invalid mortgages, 
made in the towns of Calcutta, Madras, Bombay, Karachi, 
and Rangoon, by delivery to a creditor or his agent of 
documents of title to immovable property, with intent to 
create a security thereon.” 


By § 107 “ A lease of immovable property from year to 
year, or for any term exceeding one year, or reserving a 
yearly rent, can be made only by a registered instrument. 
All other leases of immovable property may be made either 
by an instrument or by oral agreement.” 


By § 128 “For the purpose of making a gift of immov- 
able property, the transfer must be effected by a registered 
instrument signed by or on behalf of the donor, and attested 
by at least two witnesses. For the purpose of making a 
gift of movable property, the transfer may be effected either 
by a registered instrument signed as aforesaid or by 
delivery. Such delivery may be made in the same way as 
goods sold are delivered.” (6) 


In cases under the old law of gifts it was held that 
registration of the deed of gift did not amount to, or make 
up for the want of possession (c). Does the present section 
dispense with possession? It certainly does not dispense 
with acceptance of the gift, which is essential under § 122. 
lf then there can be no valid acceptance under Hindu law 
without possession, actual or symbolical, then § 122 does 
not alter the Hindu law. But if there can be a sufficient 
acceptance without possession so as to satisfy § 122, then a 
registered gift of movable property would be valid under 
§ 123 if acccpted, even though Hindu law required delivery 


' @) As to gifts by Taluqdars of Oudh, see Act I of 1869, § 13 and cases 11 
. A. 1, 121. 


ae Vaeudev v. Narayan, 7 Bom. 131; Dagat Dabee vy. Mothura Nath, 9 Cal. 
04, 


Para. 366.] STATUTORY PROVISIONS AS TO ALIENATIONS. 


of possession by the donor, as well as acceptance of the gift 
by the donee. It will be seen by § 129 that § 122 is not to 
affect any rule of Hindu law, but that 9 123 will not be 
invalid even though it should do so. The Calcutta High 
Court has held that delivery of possession of property, 
whether movable or immovable, is unnecessary, where the 
deed of gift has been registered (d). 


(d) Dharmodas v. Nistarini, 14 Cal. 446. 
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§ 367. Tux origin and growth of the testamentary power 
among Hindus has always been a perplexity to lawyers. It 
is admitted that the idea of a will is wholly unknown to 
Hindu law, and that the native languages do not even 
possess a word to express the idea (a). In early times, when 
the family property was vested in the family corporation, 
and when the members had nothing more than a right of 
usufrnet, the idea that any individual could exercise a power 
of disposal to commence after his own death, would have 
been acontradiction in terms. Even in later times, when a 
greater freedom of disposition had arisen, the principle that 
a gift could only take effect by possession would seem to 
oppose an absolute bar to devises. Yet there can be no 
doubt that from the earliest period of our acquaintance with 
India we find traces of a struggling towards the testa- 
mentary power, oficn checked, but constantly renewed. 
It has been common to ascribe this to the influence of 
Kuglish lawyers in the Supreme Courts; but this expla- 
nation seems to me untenable. It is very probable that in 
the Presidency ‘owns, the example of Englishmen making 
wills may have stimulated the natives in the same direction, 
but the King’s Judges appear to have been quite neutral 
in the matter. They were conscious of their ignorance of 
native law, and anxiously sought the advice of their own 
pandits (§ 38), and of the Judges of the Company’s Courts, 
and others who were experts in the unknown science. So 
far were they from grasping at jurisdiction, that they 


Oe eo ser A Tr 


(a) 2 Dig: 516, n.; 2Stra. H. L, 418, 220, 431. 
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absolutely disclaimed it. In 1776 the Supreme Court of 
Calcutta, after taking time to consider, granted adminis- 
tration to the goods of a Hindu, but on the terms that the 
administrator should administer according to Hindu law. 
In 1791 they reconsidered the matter, and decided that 
probate of the will, or administration of the goods of a 
Hindu or Muhammedan, could not be granted. It was not 
till July 1832 that a contrary rule was laid down, and from 
that date the practice of granting probate and adiinistra- 
tion to the property of natives was fully established (6). 
A similar alteration of practice 1s recorded by Sir Thomas 
Strange as having taken place at Madras (c). The earliest 
known will of a uative is that of the celebrated Omichund. 
It is dated 1758, a time when the Enelish amnns were more 
in the ascendant than the English Courts (d). 


§ 368. It seems to me that the true origin of the testa- 
mentary power is to be sought for in that Brahmanical 
influence, the working of which I have already traced in 
the law of partition and alicnation (e). It displayed itself, 
especially, in the sanctity attributed to religious gifts, that 
is gifts to religious men, or Brahmans. ‘These were con- 
sidered valid where even transfers for value would have 
been set aside. In other countries gifts try to clothe them- 
selves with the semblance of a sale. Under Hindu law, 
sales claimed protection by assuming the appearance of a 
gift (f). It is obvious that a man is never more disposed 
to pious gencrosity than in his last days, when the approach 
of death furnishes him with the strongest motives for invest- 
ing in the next world that wealth which he can no longer 


(b) Re Commula, Morton, 1; Goods of Hadjee Mustapha, 1b. 74; Goods of 
Beebee Muttra, 1b. 7a. 

(c) 1 Stra. H. L. 267. 

(d) This will was discussed in a case which came before the Supreme Court 
of Calcutta in 1793. See Montriou, 321 ; per Phear, J., Tagore v. Tagore, 4 B. 
L. Kk. (O. C. J.) 188; Beng. Reg. IT. (Collectors und Board of Revenue) and 
XXXVI of 1798, (Registry for Wills and Deeds) cited by Macpherson, J. 
Krishnaramani v. Ananda, 4 B. L. R. (O. C. J.) 288 ; per Norman, J., Tagore 
v. Tagore, 4 Bi L. BR. (0. C. J.) 217. 

(e) Ante, 219, 237, 238. See particularly the passnge from Sir H.S 
Maine, cited § 287. earn cal: = 

(f) See Mitakshara, i. 1. § 32; Raghunandana, vy, 25. 
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enjoy in the present. ‘I'he acuteness of the Brahman would 
have readily discovered and utilised this fact. Nothing is 
more remarkable in the earliest Bengal wills than the 
enormous amounts which they bestow for religious purposes. 
The same thing was remarked by Sir Thomas Strange in 
all the wills made by Hindus in Madras, and he observes 
somewhat cynically, that “the proportion is commonly in 
the ratio of the iniquity with which the property has been 
acquired, or of the sensuality and corruption to which it 
has been devoted” (g). 1 is probable that such bequests 
would often take the form of a donatio mortis causi, revo- 
cable if the grantor survived, or that they were effected by 
death-bed dispositions, followed up by immediate delivery 
of possession. But there are texts of the Hindu sages 
which coutain the actual germ of a will, and which were 
capable of being developed into a complete testamentary 
system. Katyayana says, “ What aman has promised in 
health or in sickness, for a religious purpose, nust be given; 
and if he die without giving it, his son shall donbtless be 
compelled to deliver it.’ And again, “After delivering 
what is due as aftriendly gift (promised by the father), let 
the remainder be divided among the heirs.””.. And so JIarita 
says: ‘ A promise made in words, but not performed in 
deed, is a debt of conscience both in this world and the 
next” (hk). Such promises, being treated as debts, would 
be enforced against the heir in exactly the same manner as 
an ordinary secular debt. At first they would be treated 
as a moral obligation, and then, by analogy, as a legal 
obligation. It is significant that the principle scems first 
to have been applied in favour of pious gifts. But it would 
rapidly extend to all dispositions of property, to the extent 
of a man’s power of disposing of it. In case of separate 
and self-acquired property the right would naturally be 
admitted with little hesitation. It would afterwards be 
(g) 2 Stra. H. L. 453. 

(h) 2 Dig. 96; 3 Dig. 388; 2 Dig. 171. The only writer, as far as I know, 
who has remarked the bearing of these texts upon the present question is M. 


Gibelin. See a very interesting discussion (Vol. ii. Titre. vii), in which he 
points out that the Hindu will was a native and not an European invention, 
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applied to the undivided share of a co-heir, or to ancestral 
property in the hands of a father or sole owner. In each 
province the rapidity and extent of the growth of the 
testamentary power would depend upon the degree to which 
the control of the testator over his property was admitted, 
This is exactly what took place. 


§ 369. The law of devise was, as might be expected, first 
settled in Bengal, where the power of alienation was most 
widely extended. The reported cases commence in 1786, 
and the first two related to divided and self-acquired pro- 
perty, as to which, after reference to the Pandits, the wills 
were maintained (7). In 1792 the Nuddea case, (k) which 
has already been stated (§ 347), was decided in the Sudder 
Court, and it was followed next year in the Supreme Court 
by the case of Dialchund v. Kissory (1), where the property 
appears to have been self-acquired. In both these cases the 
Pandits affirmed the right of a father to devise property, 
whether ancestral or self-acquired, and the former of the 
two is stated by Mr. Colebrooke to have been accepted as 
establishing the point. Mr. Sutherland, however, to whom 
the latter case was referred for his opinion, stated that the 
will would be only valid as against sons, “provided no 
part of the property conferred by it were real ancestral 
property” (m). This view was evidently not taken by the 
profession, for in 1800 a most important case arising out 
of the Rajah Nobkissen’s will was litigated in the Supreme 
Court, where the Rajah, who had a natural-born and an 
adopted son, bequeathed an ancestral taluq to his adopted 
son, and the four brothers of such son, thereby depriving 
his natural son of all interest in the talug, and his adopted 
son of four-fifths of his interest. The validity of the will 
was admitted without dispute, though the adoption was 


(i) Munnoo v. Gopee, Montr. 290 ; eerie: Choitun, 1b. 304; 2M. Dig. 220. 
(k) Eshanchund v. Hshorchund, 1 2. 


(Ll) Montr. 871; F. MacN. 357. 
(m) 2 Stra. H. "L. 429. See Mr. Colebrooke’s own opinions, 2 Stra. H. L. 431, 


435, 438 
o7 
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contested (m). In 1808 the will of Nemychurn Mullick was 
contested in the Supreme Court, and the decree declared 
“that by the Hindu law Nemychurn Mullick might and 
could dispose by will of all his property, as well movable as 
immovable, and as well ancestorial as otherwise.” This case 
went on appeal upon another point to the Privy Council, 
but the finding as to the validity of the will was never 
disputed (0). Accordingly, the will of a brother of Nemy- 
churn, who died possessed of great wealth, ancestral and 
self-acquired, was never contested, although by it he almost 
completely disinherited one of his sons (p). In 1812 the 
Sudder Pandits, when consulted as to the validity of an 
alleged devise by a widow, laid down the general principle, 
that “the same rule applies to bequests as to gifts; every 
person who has authority, while in health, to transfer pro- 
perty to another, possesses the same authority of bequeath- 
ing it” (q). Finally, after the period of doubt caused by 
the decision in Bhowanny Churn’s case, the matter was set 
at rest for ever, as far as Bengal is concerned, by the certi- 
ficate of the Sudder Court in 1831, which has already been 
set out (§ 347). It is now beyond dispute that in Bengal a 
father, as regards all his property, and a co-heir, as regards 


his share, may dispose of it by will as he likes, whatever 
may be its nature (7). 


§ 370. A minor has been held in Bengal to be incapable 
of making a will (s). A married woman may make a will of 
her stridhana or any other property which is absolutely at 
her own disposal. But she cannot devise property inherited 
from males, since her interest in it ceases at her death (é). 


(n) Gopee v. Rajkristna, Montr. 381; 8. C. F. Mac 

(0) Ramtoonoo v. Ramgopaul, F. MacN. 886; 8. C. Re 945. 

(p) F. MacN. 350. 

(q) Sreenarain v. Bhya Jha, 28. D. 28 (29, 37). 

(r) Per Ld. Kin jsdown, Nagalutchmee v, Gopoo, 6M.I.A. 344; per Peacock, 
C.J., Tagore v. Tagore, 4B. L. R. (O. OC. J.) 159; per Willes, .,» Tagore v, 
Tagore, 9 B. L. R. 896; 8. C. 18 Suth. 359. 

(8) Cossinuut Bysack v. Hurroosoondry, F. MacN. 81; 2M. Dig. 198, note. 

(t) Teencowree v. Dinonath, 8 Suth. 49 ; Chooneelal v. Jussoo, Bor. 55 [60]; 


[60 
Dhoolubh v. Jeevee, ib. 67 (75) Umroot v. Kulyandas, ib. 284 (814]; Venkata 
Rama v. Venkata Suriya, ad, (P. C.) 888. 
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Both the above points are now affirmed by statute as 
regards Hindus (wu). 


§ 371. In Southern India wills hada-much more chequered 
career, as might be anticipated from the stricter views enter- 
tained as to the family union. During the time Sir Thomas 
Strange was on the Bench no question as to wills arose in 
such a form as to requireadecision. He evidently consider- 
ed them a mere innovation, though, after consultation 
with Mr. Colebrooke, he was disposed to think that they 
might be allowed to the same extent to which a gift inter 
vivos would have been valid (v). He cites several futwahs 
of Madras pandits in which they seem to take the same 
view. These are all commented upon by Mr. Ellis, whose 
authority on Madras law and usage ranked very high. He 
asserted with confidence that no Hindu could make a will 
which would turn his property after his death into a different 
course from that which it would have taken by Hindu law. 
He intimated a very strong doubt whether the Pandits 
understood what was meant when they were questioned as 
to the operation of a will (w). It is quite certain that in the 
case which ultimately settled the law, they thought they 
were being consulted as to the effect of a gift (x). The 
course of decisions in Madras for many years was certainly 
in accordance with his view. The only case litigated in the 
Supreme Court was one where a testator had bequeathed 
part of his self-acquired property for the performance of 
religious ceremonies (y). This would clearly have been valid 
under the text of Katyayana already cited (} 368). Inthe 
Sudder Court, however, there were numerous decisions, 
The first was in 1817, but as the devise was in favour of an 
adopted son, the first question was as to the validity of the 





Aaa nae me mee 


(w) Act X of 1865, ; 46 (Succession) extended to Hindus by Act XXI of 
1870, § 2, and see § 8 (Hindu Wills] and Act V of 1881, § 149 [Probate and 
Administration}. 

(v) Veerapermall v. Narrain, 1 N.C. 91; 1 Stra. H. L. 267. 

(w) 3 Stra. H. L. 217—228. a 

(w) See post, § 874. It must be remembered that the Pandits did not speak 
English, and that their language contuined no equivalent for will. 

(y) Narrainsamy v. Arnachella, 1 Stra. H. L. 268, note; Vallinayagam v. 
Pac che, 1 Mad. H. C. 386, 
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adoption, and as its validity was established, that of the 
will never arose (z). The next cases arose in 1824 and 1828, 
and gave rise to much litigation, extending ultimately to 
the Privy Council. In these a widow sued to set aside two 
alienations, made by her deceased husband to distant rela- 
tions, of property which would have otherwise come to her 
as his heir. In the first case the document is spoken of as 
a will, but was in terms a deed of gift, and recited that 
possession had been given. This, however, appears not to 
have been done. The decision was in favour of the widow, 
but upon the ground that upon the proper construction of 
the will the devisee only took as manager for the heir, and 
was now dead. In their judgment the Court stated as their 
opinion “that under the Hindu law a man is authorised to 
dispose of his property by will, which under the same law 
he could have alienated during his survivorship by any other 
instrument” (a). This, of course, was purely obiter dictum. 
In the second case, possession under the gift was established. 
The property was self-acquired, and the question was cor- 
rectly put to the pandits, whether a gift of self-acquired 
property made by a man without male issue was valid as 
against a widow, who was left an heir to other property to 
a large extent. The pandits answered that the gift was 
valid, and the Court so decided. This case was confirmed 
by the Privy Council. There, too, though the document is 
spoken of as a will, the transaction is treated as an alien- 
ation, and its validity is rested on the opinion of the Hindu 
law officers, who had dealt with it purely as such (b). Inan 
intermediate case the question was whether a will would be 
valid if it left the whole of a partible zemindary to one of 
two sons. The Court decided that the document really left 
it to the two sons as joint heirs. But they said, “The Court 
have repeatedly decided that the will of a Hindu is of no 
validity or effect whatever, except so far as it may be 


(z) Arnachellum v. Iyasamy, 1 Mad. Dec. 184. 
(a) Mulrause Vencata v. Mulrause Lutchmiah, 1 Mad. Deo. 488, 449. 
(b) Mulrauze v. Chellakany, 32 Mad. Deo. 12, affirmed, 2M. I. A. 54. 
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sistent with Hindu law” (c). Later still the same Court 
treated a will, by which a grandfather was asserted to have 
left landed property to his wife to the prejudice of his sons, 
as being absolutely invalid as against their sons, 7.¢., his own 


grandsons (d). 


§ 372. So far there really had been no actual decisions, 
but the tendency of the Sudder Judges had certainly been to 
accept the opinions of Sir Thomas Strange, Mr. Colebrooke, 
and the pandits, that the legality of a will must be tried by 
the same tests as that of a gift; for instance, that it would 
be valid if made to the prejudice of a widow, invalid if made 
to the prejudice of male issue. At this time Madras Reg. 
V of 1829 (Hindu Wills) was passed. It recited that wills 
were instruments unknown, and had been made so as to be 
totally repugnant, to the authorities prevailing in Madras ; 
it then repealed a former regulation which had authorised 
the executors of the will of a Hindu to take charge of his 
property, and enacted that for the future Hindu wills should 
have no legal force whatever, except so far as they were in 
conformity with Hindu law, according to authorities preva- 
lent in the Madras Presidency. This regulation appears 
to have induced the Judges to regard wills as being wholly 
inoperative. Wills were not only set aside where they pre- 
judiced the issue, as by an unequal! distribution of ancestral 
property between the sons (¢) ; but the Court also laid down 
that where a man without issue bequeathed his property 
away from his widow and daughters, such a will would 
be absolutely illegal and void, unless they had assented 
to it (f). These decisions would appear to have put wills 
completely out of Court. But in the very next year a case 
was decided which ultimately proved to be the commence- 
ment of a complete revolution on the point. The circum- 


(c) Sooranany v. Sooranany, 1 Mad. Dec. 495. 

(a) Yejnamoorty v. Chavaly, 2 Mud. Dec. 16. 

(8) Moottoovengada v. Toombayasamy, Mad. Dec. of 1849, 27. 

(f) Tullapragadah v. Crovedy, 2 Mad. Deo. 79; Sevacawmy v, Vaneyummal, 
Mad. Dec. of 1850, 50. 
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stances attending it were so singular as to merit a little 
detail. 


§ 873. The suit was by a widow to recover her husband’s 
estate, which consisted in part of ancestral immovable pro- 
perty. The defendants set up a will executed by the deceas- 
ed, by which he constituted them executors and managers 
of his estate, and, after providing for his wife and daughters, 
left the rest of his property to religious and charitable uses, 
with a proviso that if his wife, then pregnant, bore a son, 
the estate should revert to him on his coming of age. The 
will was found to be genuine, but the widow set up an 
authority to adopt a son in the event of a daughter being 
born. The Civil Judge consulted the Sudder Pandits, and 
asked whether the will was valid, and if so, whether it would 
be invalidated by the authority to adopt, if actually given. 
The Pandits answered, “The will referred to in the question 
is valid under the Hindu law, the testator having thereby 
bequeathed a portion of his estate for the maintenance 
of his wife, and other members of his family, whom he was 
bound to protect, and directed the remainder to be appro- 
priated to charitable purposes in the event of his wife, who 
was then pregnant, not being delivered of a son. If the 
testator had really given his wife verbal instructions to 
adopt a son in the event of her not bearing male issue, her 
compliance with those instructions would, of course, invali- 
date the will according to the Hindu law, it being incom- 
petent for the testator who authorised the adoption of a son 
to alienate the whole of his estate, and thereby injure the 
means of the maintenance of his would-be heir.” The 
Civil Judge found against the alleged authority to adopt, 
and decided in favour of the will. His decision was given 
in 1849, before the decision of the Sudder Court last 
quoted. In appeal to the Sudder Udalut, the widow urged 
that under Reg. V of 1829 (Hindu Wills) the will was void. 
The case was heard by a single Judge, who affirmed the 
decree of the lower Court. In regard to the validity of 
the will, he said, “The third objection taken by the appel- 
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lant is that the will is illegal, because the widow is the 
party to whom the law gives the estate. The Court have 
referred to all the authorities quoted by the appellant in 
support of this position, and find that although the opinions 
regarding wills of Hindus generally are conflicting, yet 
that the majority of them are against the argument of the 
appellant. It is unnecessary to cite all the opinions given 
on the subject, and the Court will content itself with refer- 
ring to the case of Ramtoonoo Mullick v. Ramgopaul Mullick 
(Morl. Dig., p. 39, Nos. 3 & 4), in which it was held that a 
Hindu might, and could, dispose by will of all his property, 
movable and immovable, and as well ancestral as otherwise | 
and this decision was affirmed on appeal by the Judicial 
Committee of the Privy Council. Questions, however, 
regarding the legality of the will now under discussion were 
referred to the law officers of the Court, to whom the legis- 
lature have assigned the duty of declaring the law on such 
matters, and they distinctly stated their opinion, that it is 
a valid and good instrument. The arguments, therefore, 
of the appellant that it is not recognizable under the provi- 
sions of Reg. V of 1829, cannot be sustained” (g). 


§ 874. Upon this decision, Mr. Strange, lately a Judge 
of the Madras Sudder and High Courts, remarks (h), “ This 
decisior was passed by a single Judge, confessedly ignorant 
of the law. He sought to guide himself by authorities, but 
found them conflicting. Supporting himself by the opinion 
of the Pandits, and a judgment by the Calcutta Supreme 
Court, affirmed by the Privy Council, he upheld the will then 
in issue, which appointed trustees to the testator’s property, 
to the prejudice of his widow. The Pandits then applied to, 
are the same who have since declared that no Hindu can 
make a will, and they explain that they gave the opinion 
rested on in the above case under the idea that they were 
called upon to test the will by the power the testator had to 





na Nagalutchmy v. Nadaraja, Mad. Dec. of 1831, 226, 
(h 


Stra. Man. § 176. 
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deal with the property during his lifetime, in the manner 
he had done by will.” Certainly no particular authority can 
be allowed to the decision of the Sudder Court. Itis impos- 
sible to imagine where the learned Judge could have found 
the conflicting decisions he referred to, unless among the 
Bengal reports, and the case of Ramtoonoo v. Ramgopaul 
was, of course, upon this point of no authority whatever in 
Madras. The only Madras authority he could have found 
was the dictum in Mulrauze Vencata v. Mulrauze Lutchmiah, 
(1 Mad. Dec. 449,) which laid down the broad principle 
that whatever a man may do by act inter vivos, he may do 
by will. Probably this principle accounts for the mode in 
which the question appears to have been put to the Pandits, 
and for their misapprehension as to the point on which their 
opinion was required. That there must have been some 
misapprehension appears, not only from Mr. Strange’s state- 
ment, made after personal consultation with them, but from 
a subsequent futwah of theirs, in which the very distinction 
is taken between a gift and a will. In 1852 they pronoun- 
ced that “A man may in his lifetime alienate his property 
to the prejudice of his widow, leaving her the means of 
maintenance; but he cannot make arrangements that such 
arrangement shall take place after his death, since his widow 
would be entitled to what he died possessed of” (1). 


§ 375. However, the case went, on appeal, to the Privy 
Council, and was there affirmed. Their Lordships said (x), 
“Tt may be allowed that in the ancient Hindu law, as it was 
understood through the whole of Hindustan, testamentary 
instruments, in the sense affixed ty English lawyers to 
that expression, were unknown; and it is stated by a writer 
of authority (Sir Thomas Strange) that the Hindu language 
has no term to express what we mean by a will. But it 
does not necessarily follow that what in effect, though not 
in form, are testamentary instruments, which are only to 





(t) Sudder Pandits, 19th July, 1852; Stra. Man. § 178. 
(k) Nagalutchmee v. Gopoo, 6 M. I. A. 809, 344. See too per Ld. Kingsdown, 
Bhoobum Moyee v, Ram hishore, 10 M.1. A. 808; 8. C. 8 Suth. (P, 0.) 18. | 
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come into operation, and affect property, after the death 
of the maker of the instrument, were equally unknown. 
However this may be, the strictness of the ancient law has 
long since been relaxed, and throughout Bengal a man who 
is the absolute owner of property may now dispose of it by 
will as he pleases, whether it be ancestral or not. This 
point was resolved several years ago by the concurrence of 
all the judicial authorities in Calcutta, as well of the Supreme 
as of the Sudder Court (J). No doubt the law of Madras 
differs in some respects, and amongst others with respect to 
wills, from that of Bengal. But even in Madras it is settled 
that a will of property, not ancestral, may be good. A 
decision to this effect has been recognized and acted upon 
by the Judicial Committee (m), and, indeed, the rule of law 
to that extent is not disputed in this case. If, then, the will 
does not affect ancestral property, it must be, not because 
an owner of property by the Madras law cannot make a 
will, but because, by some peculiarity of ancestral property, 
it is withdrawn from the testamentary power. It was very 
ingeniously argued by the respondent’s counsel, that in all 
cases where a man is able to dispose of his property by act 
inter vivos, he may do so by will; that he cannot do so when 
he has a son, because the son, immediately on his birth, 
becomes coparcener with his father; that the objection to 
bequeathing ancestral property is founded on the Hindu 
notion of an undivided family ; but that where there are no 
males in the family the liberty of bequeathing is unlimited. 
It is not necessary for their Lordships to lay down so broad 
@ proposition, as they think it safer to confine themselves to 
the particular case before them. Under the circumstances 
of testator’s family when he made his will and codicil, and 
having regard to the instruments themselves, the Pandits 


(1) This evidently refers to the certificate of the Sudder Judges to the Supreme 
Court in 1881. See ante, § 847. 

(m) See the case of Mulraz v. Chulekany, 2 M.I.A. 54, and the two cases in 
the Sudder Court, Mulrause Vencata v. Mulrauze Lutchmiah, 1 Mad. Dec. 488, 
and Mulrauze v. Chellakany, 2 Mad. Dec. 12, ante, § 871, where it is shown that 
both were cases of gift; the one which wns affirmed in the P. C. having un- 
Hehe been followed by possession given to the donee in the life of the 

onor. 
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to whom this question was properly referred by the Court— 
the Pandits of the Sudder Dewanny Udalut—have declared 
their opinion that these instruments are sufficient to dispose 
of ancestral estate; that opinion has been affirmed by two 
Judges successively, of whom it is but justice to say that 
they appear to have examined the subject very carefully, 
and after much consideration to have pronounced very 
satisfactory judgments, though in one or two incidental 
observations which have fallen from them their Lordships 
may not entirely concur.” 


§ 376. This decision undoubtedly gave a new direction 
to the law of Madras as regards wills. Being a decision of 
the Court of final appeal, it ought to have been impossible 
ever again to lay down the principle, that'a will could have 
no operation, and must be treated as wholly invalid, if its 
directions were opposed to the rules of succession which 
would have prevailed in its absence. The decision, no 
doubt, was expressly based upon the opinion of the Pandits, 
and the judgments of two Judges. The former appears to 
have been founded on a misconception, and the latter upon 
the erroneous application of decisions given under one 
system of law, to a case which ought to have been governed 
by a wholly different system. But there can be little doubt 
that the decision was in unconscious conformity to the 
popular feeling, a feeling which aimed at increased liberty 
in regard to property, and which showed itself by attempts 
to alienate it in ways unknown to the law of the Mitak- 
shara. In fact, the people of Southern India were trying, 
perhaps without knowing what they did, to take upon 
themselves the powers which Jimuta Vahana and his dis- 
ciples had conferred upon the Hindus of Bengal. But 
beyond the fact that their Lordships, as it were, gave 
vitality to wills, the actual effect of the decision was very 
narrow. It carefully refrained from asserting that the power 
of bequest was co-extensive with that of alienation inter 
vos. It laid down that a man, who had in other ways 
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provided for his wife and daughters, might devise ancestral 
immovable property as he pleased to their prejudice. It 
seemed to assume that he could not do so as against male 
descendants. It neither affirmed, nor denied, the further 
doctrine of the Pandits, that, if he had given authority to 
adopt, his devise would be invalid as against a son adopted 
in pursuance of such authority (7). 


§ 877. The decree of the Judicial Committee was pro- 
nounced in 1856, and in 1852 and subsequent years several 
decisions of the Madras Sudder Court are recorded, which 
seem to have been passed in perfect unconsciousness of their 
own decree in 1851. In the first case (0) a person who is 
described as the son of the cousin-german of the testator, 
sued to set aside a will by the deceased in favour of the 
foster son. The property in this case was certainly not 
ancestral. It had come to the testator from his brother, to 
whom it had been bequeathed by his maternal grandmother. 
He might therefore have disposed of it by gift at his plea- 
sure (§ 318). The Sudder Pandits said, “ As the Hindu law 
does not recognize a foster son, it was not legal that F. (the 
testator) should constitute H. (the special appellant) his 
foster son, and makea will accordingly, nor is it consistent 
with the Shaster that H. should perform F.’s funeral rites. 
Such performance on his part is legally ineffectual, and 
cannot entitle him to the property of F., which must go to 
F.’s sapinda kinsmen, who are included in the order of 
succession to the property of a person who died leaving no 
male issue.” The Sudder Court affirmed the correctness 
of this exposition, but dismissed the suit on the ground 
that the plaintiff was not the testator’s heir. In 1855 and 
1859 the Sudder Court again broadly laid down the rule 
that a will was of no effect unless it took effect by 
possession during the donor’s lifetime; that as a mere will 


(n) See F. MacN. 151, 228; Durma v. Coomara, Mad. Dee. of 1852, p. 
(0) Samy Josyen v. Rumien, Mad. Dec. of 1852, p. 60, »P. Lil, 
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it created no title, and could not affect the inheritance (p). 
In 1861 there were three cases, in all of which the wills 
were set aside as being opposed to Hindu law. In two of 
these cases the will was made to the prejudice of the 
testator’s widow, as in the Privy Council case. The latest 
case is said to have been exactly similar to that of Naga- 
lutchmy v. Nadaraja; but the Sudder Court refused to be 
bound by that decision, holding that it had been based 
upon an opinion of the Pandits, which was given under a 
misapprehension, and which the law officers had after- 
wards retracted (q). 


§ 378. In 1862 the High Court was constituted in Madras, 
and the question shortly came again before a tribunal which 
was more willing to be bound by the decisions of the Privy 
Council than its predecessor. Here the testator, who had 
no male issue, had bequeathed the bulk of his property, 
movable and immovable, to a distant relation, allotting what 
was admitted to be a sufficient maintenance to his legal 
representative, his widow. No possession had been given, 
and confessedly the disposition could only operate as a will. 
There was no finding whether the property was ancestral or 
self-acquired, but the Chief Justice said it must be assumed 
to be the former. The Court reviewed all the previous 
decisions, and affirmed the will. They said, “It is not 
necessary for us here to consider and lay down any general 
rule as to how far, or under what circumstances the law 
gives to a Hindu the power of disposal by will. But we 
may observe, that now that the legal right to make a will is 
settled, there seems nothing in principle or reason opposed 
to the exercise of the power being allowed co-extensively 
(as stated in some of the cases, and forcibly urged in Naga- 
luichmy v. Nadaraja) with the independent right of gift or 


(P) Stra. Man. § 177; Chocalinga v. Iyah, Mad. Dec. of 1859, 85 ; Kasale v. 
Pa cet ib. 247. See, too, Bogaraz v. Tanjore Venkatarav, Mad. Dec. of 


; (q) Muttu v. Annavaiyangar, Mad. Dec. of 1861, 67 ; Virukwmara vy. 
10, 147; Vallinuyagam v. Pachche, 1 Mad. H. O. 888, note. 
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other disposal by act inter vivos, which by law or established 
usage, or custom having the force of law, a native now pos- 
sesses in Madras. To this extent the power of disposition 
can reasonably be considered to be in conformity with the 
respective proprietary rights of the possessor of property, 
and of heirs and coparceners, as provided and secured by 
the provisions of Hindu law” (7). This decision, of course: 
put an end to all discussion as to the capacity of a testator 
in Madras to make a binding will. The extent of that capa- 
city will be considered further on (§ 380). 


§ 379. The same silent revolution appears to have taken 
place in the Bombay Presidency. Ina very early case in 
which the pandits were consulted they said, “ There is no 
mention of wills in our Shasters, and therefore they ought 
not to be made ;” and proceeded to point out that the owner 
of property could only dispose of it in a manner, and to the 
persons, directed by law (s). Accordingly, the Shastries 
declared wills to be invalid by which a man devised property 
away from his wife and daughters, though he provided for 
their maintenance, putting it on the general principle that 
the wife was heir, and therefore the will was ineffectual (¢). 
And, similarly, where the will was in favour of one of two 
sisters’ sons, to the exclusion of a third sister, and the 
second son of the second sister (wz). In all these cases, it 
will be observed, a gift would have been perfectly valid. 
These decisions ranged from 1806 to 1820. When the cur- 
rent changed I am unable to state; but in 1866 Westropp, 
J., said, “In the Supreme Court the wills of Hindus have 
been always recognized, and also in the High Court, at the 
original side. Whatever questions there may formerly have 


(r) Vallinayagam v. Pachche, 1 Mad. H. C. 826, 3889; Ashutosh v. Doorga 
Churn, 6 1. A. 182; S. 0. 5 Cal. 488; 8. C.5 0. L. B. 296. 

(s) 2 Stra, H. L. 449. 

(t) Deo Baee v. Wan Baee, 1 Bor. 27 [29]; Goolab v. Phool, tb. 154 [178] ; 
Gungaram v. Tappee, tb. 872 [412]. 

(u) Ichharam v. Prumanund, 2 Bor. $71 [515]. For cases where the persons 
disinherited may possibly have been coparceners; see Tooljaram v. Nurbheram, 
1 Bor. 880 [421]; Hureewulubdh v. Keshowram, 2 Bor. 6 [7]; and Man Baee vy. 
Krishnee, vb. 124 [141]. 
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been as to the right of a Hindu to make a will relating to 
his property in the Mofussil, or as to the recognition of 
wills by the Hindu law, there can be no doubt that tes- 
tamentary writings are, as returns made within the last 
few years from the Zillahs show, made in all parts of the 
Mofussil of this Presidency ; but, as might have been ex- 
pected, much more frequently in some districts than in 
others, and this Court at its appellate side, has, on several 
occasions, recognized and acted on such documents” (v). 


§ 380. The extent of the testamentary power, after being 
subject to much discussion, has at length been finally 
settled by decisions, and by express legislation. Whatever 
property is so completely under the control of the testator 
that he may give it away during his lifetime, he may also 
devise by will. Hence, a man may bequeath his separate, 
or his self-acquired, property ; and one who, by the ex- 
tinction of coparceners, holds all his property in severalty, 
may devise it, even in Malabar, so as to defeat the claims 
of remote heirs (w). So, a woman may dispose by will of 
such parts of her stridhanum as are during her life absolutely 
under her own control (z). She cannot dispose of property 
which she has inherited from a male, and as to which her 
estate is limited by the usual restrictions (y). A member 
of an undivided family cannot bequeath even his own share 
of the joint property, because “at the moment of death, 
the right by survivorship is at conflict with the right by 
devise. Then the title by survivorship, being the prior title, 
takes precedence to the exclusion of that by devise” (z). 


Co) pagel ve Doreanass, coe H.C. (A. C.J.) &. 

(w) Beer Pertab v. Maharajah Rajender, 12M.1. A. 38; §.C. y 

is Portail Vv. perenne 8 Bom. H. C. (A. U. J.) 6; tie are sear 
ad. 126. The same rule appears to prevail in the P : 

84, 68, Pavjab Customary law, 111. 94. gr ender cuaeen, 

(e) Venkata Rama v. Venkatu Suriya, 2 Mad. (P. C.) 333. 

a ie Devkore . ee 10 oot 372, 

%) Per curtam, Vit utten v. Yamenamma, 8 Mad. H. C. 
Narrainsawmy, ib. 18; Narottam v. Narsandds, 8 Bom. rt Gules 6 ; 
Gangubas v. Hamanna, 3 Bom. H.C. (A. O. J.) 66 ; Udaram v. Ranu, 11 Bom. 
H. U. 76; Lakshman v. Ramchandra, 7 I. A. 181; 8. UO. 5 Bom. 48. This rule 
applies in favour of a eon tn gremio matris as much as it does in the cise of a 
fon tn esse, Hanmant Ramchandra v. Bhimachurya, 12 Bom. 105, 
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And on the same principle, a devise by one of several 
widows of property to which she is entitled jointly with 
her co-widows, is invalid (a), The cases which decide 
this latter point are all from Madras and Bombay. But they 
would, of course, have been followed by the Bengal Courts 
in cases under the Mitakshara law, since they do not admit 
the right of a coparcener even by sale, much less by gift, 
to dispose of his own undivided share during his lifetime, 
without the consent of those jointly interested in it (§ 337). 
The same result is arrived at by legislation. Act XXI of 
1870 (Hindu Wills) extends to Hindus, Jains, Sikhs and 
Buddhists various provisions of the Succession Act, X of 
1865, which relate to wills; but § 3 provides “ that nothing 
herein contained shall authorise a testator to bequeath 
property which he could not have alienated inter vivos, or 
to deprive any persons of any right of maintenance of which, 
but for § 2 (the extending section) he could not deprive 
them by will; and that nothing herein contained shall 
affect any law of adoption or intestate succession.” The 
probate and administration Act V of 1881, which also 
applies to Hindus, provides by § 4, that “nothing herein 
contained shal] vest in an executor or administrator any 
property of a deceased person which would otherwise have 
passed by survivorship to some other person.” 


§ 381. So far we have been treating of the testator’s 
power to devise as it relates to the persons to whom he 
may devise, that is, his power to alter the order of succes- 
sion as it would arise in the event of intestacy. But a 
completely different question arises as to his power to alter 
the nature of the estate which will vest in his devisee, that 
is, to create an estate of a different species from that to 
which the law would give rise. As to this, the rule is that, 
so far as he has the power of bequest at all, he may not only 
direct who shal] take the estate, but may also direct what 
quantity of estate they shall take, both as regards the object 


(a) Gurivi Reddi v. Chinnamma, 7 Mad. 
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matter to be taken, and the duration of time for which it is 
to be held, and he may also arrange, so that on the ter- 
mination of an estate in one person, the estate shall pass 
over, wholly or in part, to another person. But this liberty 
is shackled by the condition that no one limitation, either 
as regards the person who is to take, or the estate that is 
to be taken, shall violate any of the fundamental principles 
of the Hindu law (6). Therefore the person who is to take 
must be capable of taking, and the estate which he is given 
must be an estate recognized by the Hindu law, and not 
encompassed with limitations or restrictions opposed to the 
nature of the estate given. And though trustees may be 
employed to facilitate a legal form of bequest, they cannot 
be made use of so as to carry out indirectly what the law 
does not allow to be done directly. 


§ 382. The first point was laid down by implication in the 
case of Soorjeemoney Dossee v. Denobundo Mullick (c), and 
expressly in the case of Tagore v. Tagore (d). In the former 
case the testator, a Hindu resident in Calcutta, by the 5th 
clause of his will left his property to his five sons in sucha 
manner as would, if there had been nothing more, have 
made them absolute owners. By the 11th clause he declared 
that if any of his five sons should die without male issue, 
his share should pass over to the sons then living or their 
sons, and that neither his widow nor his daughter, nor his 
daughter’s son, should get any share out of his share. The 
event which he contemplated took place. One of the sons 
died, leaving no male issue. Under the law of Bengal the 
widow would inherit his share, and she claimed it, notwith- 
standing the will, on the ground that the bequest to the son 
was absolute, and the gift over invalid. The claim was 
rejected in the Supreme Court, and on appeal the Lord 


L.J., Sonatun Bysack v. Pa atta agen 8M. I. A. 85. 
6, 0.4 Suth. (P. a .) eel as ah - 

on appeal in the )9 B. L. R. 877; 8. O. 
. A. Supp. Vol. 47. vs 
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Justice Knight Bruce said (e), “Whatever may have formerly 
been considered the state of that law as to the testamentary 
power of Hindoos over their property, that power has now 
long been recognized, and must be considered as completely 
established. This being so, we are to say, whether there 
is anything against public convenience, anything generally 
mischievous, or anything against the general principles of 
Hindoo law, in allowing a testator to give property, whether 
by way of remainder, or by way of executory bequest upon 
an event which is to happen, if at all, immediately on the 
close of a life in being. Their Lordships think that there is 
not; that there would be great general inconvenience and 
public mischief in denying such power, and that it is their 
duty to advise Her Majesty that such a power does exist.” 
The bequest above cited was in fact exactly the arrangement 
which the Mitakshara law would have made for the devolu- 
tion of the testator’s property. If the effect of his will had 
been permanently to impress upon his property, in the hands 
of all its successive holders, the law of inheritance prescribed 
by the Mitakshara in place of that of the Daya Bhaga which 
governed the family, the will would undoubtedly have been 
invalid according to the doctrines laid down in the Tagore 
case. But the case which arose for decision was simply 
that of a gift to a person in existence, with a proviso that in 
a certain event the property should pass over to another 
person also in existence. This was the ordinary case of a 
gift made with a condition annexed fixing its duration (/). 
A bequest absolute in one event, for life im another. It is, 
however, undecided whether the Hindu law allows an estate 
to be given subject to conditions subsequent, upon the 
happening of any of which an estate, which has once’ vested, 
would be divested. And whether the gift over of an estate 


(e)9 M. JT. A. 185. 
(f) See the case expluined, 4 B. L. R. (O. C. J) 192, and 9 B. L. R. 899; S. 
C. 18 Suth. 859 ; see, also, Bhoobum Moyee v. Ram Kishore, 1OM.1.A. ‘279, 


308, 811; 8. C 3 Suth. (P. C.) 15; Bhoobun v. Hurrish,5 1. A. 188; 8. C. 4 


Cal. 28 ; "Kumar Tarakeaswar v. Kumar Shosht, 101. A. Bl; 8. C.10 Cal. 92 ; 
Kriatoromoney v. Narendro, 161. A. 29; 8. C. 16 Cal. 883. 
o9 
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on events which may happen not upon the close of a life 
in being, but at some uncertain time during its continuance, 
would not also be void (g). 


383. The language of the Judicial Committee which 
might be taken as laying down the general rule that an 
executory bequest would always be valid by Hindu law 
where it would be valid by the law of England, was much 
relied on in a subsequent case of great importance, where 
an attempt was made to push the right of bequest to an 
extent greater than would be allowed even in England. 
This was the case of Jatindra Mohun Tagore v. Ganendra 
Mohun Tagore (h). There the testator, who had property, 
ancestral and self-acquired, real and personal, producing 
an income of 24 lacs, commenced his will by reciting that 
he had already provided for his only son, and that he was 
to take nothing whatever under his will. He then vested 
the whole of his estate in trustees with provisions for their 
number being constantly maintained. After providing for 
numerous legacies he proceeded to direct the course in 
which the corpus of the property should devolve. The key 
to this was to be found in his express wish that the bulk 
of the property should neither be diminished nor divided. 
To effect this he directed that the legacies and annuities 
should be paid gradually out of the income ; and while this 
process was going on, the trustees were to hold the property, 
paying only the balance of the yearly income to “ the person 
entitled to the beneficial enjoyment of the real property.” 
As soon as all charges upon the estate were paid off, the 
trustees were to convey the real estate to the use of the 
person who should, under the limitations of the will, be 
entitled to it, subject to the limitations therein expressed, 
so far as the then condition of circumstances would permit, 
and so far only as such limitations could be introduced 
into a deed of conveyance or settlement without infringing 


es ane Hide of State, 81. A. 46, 68; 8. C.7 Cal. & 


(h) 4 B. L, R. (0. C . J.) 103, on-sppeal in the (P. coe a te R. 877; 8. C. 
18 Suth. 359; 8.C.1.A Supp. V 
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upon any law against perpetuities which might then be in Tagore case. 
force. The person beneficially interested in the real estate 


was to be ascertained by reference to the following limit- 
ations :— 


de 
a 


a | 


To the defendant Jatindra for life. 


To his eldest son, born during the testator’s life time, 
for life. 


. In strict settlement upon the first and other sons of 


such eldest son in tail male. 


. Similar limitations for life and in tail male upon the 


other sons of Jatindra, born in the testator’s life time, 
and their sons successively. 


. Limitations in tail male upon the sons of Jatindra born 


after the testator’s death. 


. “After the failure or determination of the uses and 


estates herein before limited tothe defendant Surendra 
for life.” 


. Like limitations for his sons and their sons. 


. Upon failure or determination of that estate, like limit- 


ations in favour of the sons of Lalit Mohun, who was 
dead at the making of the will, and their sons. The 
will expressly adopted primogeniture in the male 
line through males, and excluded women and their 
descendants, and all rights of provision or main- 
tenance of cither man or woman. It also forbade 
the application of any rule of English law whereby 
entails might be barred, showing an intent that each 
tenant, though of inheritance, should be prohibited 
from alienation. The personalty was practically to 
pass under similar limitations to the person who 
would from time to time be entitled to the realty. 


The only provision made by the testator for the 
plaintiff, his son, consisted of property producing Rs. 7,000 
per annum, scttled upon him at his marriage. His being 
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disinherited arose from his having subsequently become a 
Christian. Of course under Act XXI of 1850 (Freedom 
of Religion) this circumstance was no bar to his claim 
as heir. 


At the time of the testator’s death, Jatindra, the head of 
the first series of estates, had no son, nor had he any during 
the suit. 


Surendra, the head of the second series of estates, had a 
son, Promoth Kumar, who was born in the life time of the 
testator. 


Lalit Mohun, the head of the third series, was 
dead at the making of the will, but left a grandson, Sut- 
tendra, born during the life time of the testator, and 
capable of taking under the will. These were the only 
persons beneficially interested under the limitations of the 
teal estate. 


The son, as might have been expected, sucd to set aside 
this will, except as to the legacies ; contending, Ist, that it 
was wholly void as to the ancestral estate; 2ud, that in any 
case the father was bound to provide him with an adequate 
maintenance, the adequacy being estimated, not with refer- 
ence to his own actual wants, but to the magnitude of the 
estate ; 3rd, that the whole framework of the will, resting 
as it did on a devise to trustees, was void, since the Hindu 
law recognized no distinction between legal and. equitable 
estates; 4th, that the life estate to Jatindra was void, since 
a Hindu testator could bequeath nothing less than what 
was termed “his whole bundle of rights ;” 5th, that at all 
events the estates following upon this life estate were void, 
as infringing the law against perpetuitics; and 6th, that as 
to everything after the life estate there was an intestacy, and 
the plaintiff was entitled as heir-at-law, notwithstanding 
the express words of the will that he was to take nothing 
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§ 384. The first four points were disposed of with little Father's power 
difficulty. The original and appeal Courts were of opinion % 4ev# 
that the power of a father in Bengal to bequeath all his 
property, of every sort, was beyond discussion, and that it 
went so far as to exclude the son even from maintenance (7). 

The Privy Council did not enter upon this question, being 

of opinion that in any case the maintenance actually allot- 

ted to the son was adequate (k). The 3rd objection was 

also set aside (/). The Judicial Committee said (m), ‘“ The Hop ytnieass 
anomalous law which has grown up in England of a legal trustees. : 
estate which is paramount in one set of Courts, and an 

equitable ownership which is paramount in Courts of Equity, 

does not exist in, and ought not to be introduced into, 

Hindu law. But it is obvious that property, whether mova- 

ble or immovable, must for many purposes be vested more 

or less absolutely in some person or persons for the benefit 

of other persons, and trusts of various kinds have been 
recognized and acted on in India in many cases (7). The 
distinction between ‘legal’ and ‘ equitable’ represents only 

the accident of falling under diverse jurisdictions, and not 

the essential characteristic of a possession in one for the 
convenience and benefit of another.” As to the 4th objec- 

tion, the Courts dismissed it also. Peacock, C. J., referring 

to a doubtful expression of the Judicial Committee in Bhuo- 

bum Moyee’s case (0), and the express decision in Rewun 

Persad v. Radha Beeby (p), said, “ If a testator can disin- 

herit his son by devising the whole of his estate to a Estate may be 
stranger, there seems to be no reason why he should not be ribo ede 
able to divide his estate by giving particular and limited 

interests in the whole of the property to different persons 

in existence, or who may come into existence during his 





—— 


(i) 4B. a R. (O. C. J.) 182, 159. 
(k) 9 B. ae 413; S C. 18 Suth. 339. 
a 4B. 1. R. (O. C.J ) 184, 161; Arishnaramani v. Ananda, 4B. L. R. (0. 
J.) 278 284, expluining the remark of the C. J., in Kumara Asima v. 
oe Krishna, 2B.L. R. (0. C. J.) 3 
(m) 9B. L. R. 401; 8. C. 18 Suth. so. See Seedee Naseer v. Ojoodhya, 8 
Sutb. 899; Pedda muthulaty vy. Timma Reddy 2 Mad. H.C. 272. 
re See Gopeekrist v. Cuear ea 6M. 1. A. 58. 
avs 811; 8. C. 3 Suth. (P. C.) 15. 
ip) 4M.1 A. 187; 8, 0, 7 Suth. (P. C.) 85. 
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life time, to be taken in succession, as well as by giving his 
whole interest or bundle of rights in particular portions of 
land included in his estate to different persons (q). 


385. The 5th point was decided in favour of the plaintiff, 
not upon any application of the English doctrine of per- 
petuities, which was held to be founded upon special con- 
siderations which had no place in Hindu law (7), but upon 
the general principle that the kind of estate tail which the 
testator wished to create was one wholly unknown and 
repugnant to Hindu law (s). That he was in fact trying to 
introduce a new law of inheritance, which should make all 
the subsequent holders of the estate take it in an order, and 
with retrictions and exemptions, wholly opposed to the 
principles of law which governed the testator and his family. 
Their Lordships of the Privy Council observed (ft): “ The 
power of parting with property once acquired, so as to confer 
the same property upon another, must take place cither by 
inheritance or transfer, each according to law. Inheritance 
does not depend on the will of the individual owner ; trans- 
fer does. Inheritance is a rule laid down (or, in the case of 
custom, recognized) by the State, not merely for the benefit 
of individuals, but for reasons of public policy. Domat., 
2413. It follows directly from this that a private individual 
who attempts by gift or will to make property inheritable 
otherwise than the law directs, is assuming to legislate, and 
that the gift must fail, and the inheritance take place as the 
law directs. This was well expressed by Lord Justice Turner 
in Soorjeemoney Dossee v. Denobundo Mullick (u) : ‘A man 


(g) 4B L.R. (O. C.J.) 166 ; ov appeal in the (P.C.)9 B. L. B. 405; 8.0, 
18 Suth. 359. 

(r) Tagore v. Tagore, 4B. L. R. (0. ©. Jd.) 167; Goberdhun v, Shamchand, 
Bourke, 282; Kumara Asima v. Kumara krishna, 2 B. L. R. (O.C.J.) 1, 82. 
As to religious perpetuities, see post, § 895. 

(s) 4B. L R. (O. OC. J.) 173, 212 

(t) 9B. L. BR. 394, 306; S.C 18 Suth. 859. See Sonaton Bysack v. Jugqut 
Soondree, 8M.1.A.78; Shoshi v. Tarokessur, 6 Cal. 42] ; afd. Kumar Tara. 
keswar v. Kumar Shoshi, 101. A.51; 8.C.10Cal. 952; Surya Row v. Gunga. 
dhara, 131. A. 97; Shookmoy v. Monohart, 7 Cul. 269; affd. 121. A. 108; 8. 
C.11 Cal. 684. Kristoromoney vy. Narendro, 161. A. 29; S.C. 16 Cal. 888. 

(u) 6M. 1. A. 553, sic.; 8. C, 4 8uth. (P.C 114. But these words ure not 
4- &- # 2 Din bha iadamant vaforred to. Cf. 8 M, I, A,, p, 420. 
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cannot create a new form of estate, or alter the line of 
succession allowed by law, for the purpose of carrying out 
his own wishes or policy.’ . . . It follows that all estates of 
inheritance created by gift or will, so far as they are incon- 
sistent with the general law of inheritance, are void as such, 
and that by Hindu law no person can succeed thereunder 
as heir to estates described in the terms which in English 
law would designate estates tail.” 


§ 386. The result, therefore, was that the life estate to 
Jatindra was valid, but the estates to successive holders 
would be void if they must be held as coming in as heirs in 
tail. It was, however, contended that successive persons 
might be regarded as successive donees for life, having the 
power and subject to the restrictions sought to be imposed 
by the will upon the successive heirs in tail (vr). If so, they 
also would defeat the rights of the plaintiff as heir-at-law. 


These donees fell into two classes: Ist, those not in 
existence at the death of the testator, but who might come 
into existence before the first life estate fell in ; 2ud, those 
who were in existence at his death. 


Jatindra had no sons alive at the death of the testator. 
But, of course, he might have sons, and default of natural- 
born sons might adopt, as under the will each successive 
taker was authorized to do. The second and third series of 
estates were also represented by persons living at the testa- 
tor’s death. 


It was held that none of these could take. Not the pos- 
sible issue of Jatindra; because the donee must be a person 
capable of taking at the time when the gift takes effect, and 
must either in fact, or in contemplation of law (w), be in 
existence at the death of the testator (xv). Not the existing 


(v) 9 B. L. R. 896; S. C. 18 Buth. 859. 

(w) That is when i in embryo at the de»th, or aie ea As to death, 
under en given before it. 9B. L. R. (P.C.) 897 uth. 859. 

(vo) 4 B.L R. (O. O. J.) 188, 191, 221; 8S. oO on appeal inthe P.C.; 9 B. 
L. R. 398-400; S.C, 18 Suth. 859; Krishnaramant v. Ananda, 4B. L. BR. 
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representatives of the 2nd and 3rd series of estates, because 
they were only to take “ after the failure or determination” 
of the previous series, and these words were held to mean 
the actual exhaustion of the line of Jatindra in conformity 
with the will, and not its incapacity to succeed by reason of 
the illegality of the will. Consequently, the event on which 
they were to take had never arisen and never could arise (y). 
Finally, it was held that all the bequests must be looked on 
as if they had been made directly to the persons who were 
the subjects of them, and that the intervention of trustees 
made no difference, since that which could not be done 
directly, could not be done indirectly by the medium of a 
trust (z). The result was that the plaintiff, the heir-at-law, 
was held entitled to the whole estate after the life of Jatin- 
dra, subject to the payment of legacies and annuities. 


§ 387. This case has been cited at great length on account 
of the numerous points decided by it, and also as establish- 
ing in the most authoritative manner that the power of 
devise by a Hindu is hmited, as to the objects and subjects 
of the bequest, by the general purposes of Hindu law. On 
this ground, wills directing an estate to go in an order of 
succession which should exclude female heirs, or heirs by 


‘adoption, (a) or wills containing trust to accumulate the pro- 


ceeds of the property have been held invalid. In one will, 
the trust was to accumulate for ninety-nine years, and no 
direction was given as to the appropriation of the fund at 
the end of the time (b). In another, the fund was to accu- 
mulate till it reached three lakhs, and was then to be divid- 


(O C.J.) 231, 279, over-ruling Arumugam v. Ammi Ammal,1M.H C. 400; 
Bramamayi v. Jages, 8 B. L. R. 400; Ramguttee v. Kristo, 20 Suth. 472; Sou. 
daminey v. Jagesh, 2 Cal. 262 ; Manyaldas v. Krishnabai, 6 Bom. 38 ; Chundi 
Churn v. Rani Sidheswari, 16 1, A. 149; 8.C. 16 Cal. 71. Succession Act X 
of 1865, § 92-98. 

(y)9 B. L. BR. 409; 8. O. 18 Suth. 359. 

ray L. R. (O. CG. J.) 162, 195 ; on appeal, 9 B. L. R.402; 8. C. 18 Suth. 
359; Kumara Asima v. Kumara Krishna, 2B.L.R.(O C. J. )11; Krishna. 
ramani v. Ananda, 4B. L. R. (O. ©. J. ) 274; Rajender v. Sham Chund, 
6 Cal. 106. 

(a) Kumar Tarakeswar v. Kumar seg 10 I. A. 51; 8. C. 10 Cul. 952; 
Surya Rao v. Gungadhara, 13 1. A. 97; 8. C.9 Mad. 499 

(b) Kumara Asima v. Kumara Krishna, 2 B.L L. R. o. C. J. 4). 


Paras. 886 & 887.) EXTENT OF TESTAMENTARY POWER. 


ed, and the process of accumulation to recommence (c). 
Such provisions not only create an estate held in a manner, 
and for purposes, foreign to Hindu law, but are also repug- 
nant to the very nature of property, as forbidding its enjoy- 
ment by the owner, or, indeed, putting property in a position 
to have no owner at all. As Mr. Justice Norman remarked 
in the former case (d), “ A testator cannot, in giving his 
property by will, impose conditions in contravention of the 
objects for which property exists, or contrary to the policy 
of the law. For instance, suppose an estate were given to 
a man on condition that it should be allowed to relapse into 
a jungle, or never be cultivated, no one could doubt that 
such a condition would be void.” So, a will would be 
invalid which forbade alienation within the limits incidental 
to the estate created (e), or prohibited partition by the 
persons entitled to divide (f/f), or attempted to free property 
from any of the burthens incident to it by law, such as 
hability to debts, or maintenance of those whose support is a 
burthen upon the estate (g). So, it has been held in Madras 
by Mr. Justice Holloway that aclause in a will whereby 
the enjoyment of the property by the son, who was heir-at- 
law, was postponed beyond the period of minority was 
invalid, on the ground that this was, protanto, taking away 
from the son a right of property which the law of the 
Mitakshara vested in him (f). A similar decision was given 
upon a Bengal will, where the testator had attempted to 
postpone the enjoyment of the shares of his grandchildren 
until they had attained twenty-one, on the ground that by 


(c) Krishnaramani v. Ananda, 4B. L. R. (QO. ©. J.) 231; Shookmoy v. 
Monohari, 7 Cal. 269; afd. 121. A. 108; 8. C. 11 Cal. 684. 

(dq) 2B. L. BR. (O. C. J.) 25. 

(e) 2B. L. KR. (O. C.J.) 25; Nitar Charan v. Ganga, 4 B. L. R. (0. 0. J.) 
265, note ; Promotho v. Radhika, 14 B. L. R. 175; Ashutosh v. Doorga Churn, 
61. A, 182; 8.0. & Cal. 488; 8.0.5 U. L. R. 296; Gokool Nath v. Issur 
Lochun, 14 Cal. 222. Act 1V of 1882, § 10, 11, (Transfer of Property). 

(f) Nubkissen v. Hurrishchunder, F. MacN. 823; Mokoondo v. Gonesh, 
1 Cal. 104; Rajender v. Shamchund, 6 Cul. 106. 

(g) Sonatun Bysack v. Sreemutty Juggutsoondree, 8M. 1. A. 66, 76. See post, 

424. The doctrine of election applies to wills in India. Mangaldas v. 

achhoddas, 14 Bom. 438. 

(h) Devardja v. Venayaga and Cunniah Chetty v. Lutchmenarasoo, both 
decided in the Original Court, May 28, 1867, MS. See, too, Mokoondo v. 
Gonesh, 1 Cal. 104; Gosling v. Gosling, John., 265. 
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Hindu Jaw an estate cannot remain in suspense, or without 
an owner (i). But, of course, a father in Bengal could 
delay, just as he could defeat, the rights of his issue, by 
interposing a valid estate previous to theirs (i). 


§ 388. As regards form, the will of a Hindu may be oral, 
though, of course, in such a case the strictest proof will be 
required of its terms (1). So, a paper drawn up in accord- 
ance with the instructions of the testator, and assented to 
by him, will be a good will, though not signed (m). And if 
@ paper contains the testamentary wishes of the deceased, 
its form is immaterial. For instance, petitions addressed 
to officials, or arfswers to official enquiries, have been held 
to amount to a will (n). Even a statement in a deed exe- 
cuted by a widow in pursuance of the mstructions of her 
late husband and containing an assertion of his last wishes 
as to the devolution of his property has been held to be 
good evidence of a nuncupative will by the husband (0). 
And a will may be revoked orally, or in any other manner 
by which it might have been made (p). Nor are technical 
words necessary. ‘he single rule of construction in a 
Hindu, as in an English, will, is to try and find out the 
meaning of the testator, taking the whole of the document 
together, and to give effect to this meaning. In applying 
this principle, special care must be taken not to judge the 
language used by a Hindu according to the artificial rules 
which have been applied to the language of Englishmen, 
who live under a different system of law and in a different 
state of society (q). A devise in general terms, without 





(i) Bramamayi v. Jages,8 B. L. R. 400; Callynauth v. Chundernath, 8 Cal. 
378; 8.C.10C. L. R. 207. 

(k) Hurrosoondery v. Cowar, Fulton, 898. 

(1) Beer Pertab v. Maharajah Rajender, 12 M.J. A.2; 8.0. Suth. (P. 0.) 
15; ante, § 365. See now the Hindu Wills Act, XXI of 1870, which applies to 
Hindus in Bengal, and the towns of Madras and Bombay. 

~~ cee Chand v. Nobin Chunder, 8 Suth. 188; Radhabat v. Ganesh, 
3 Bom. 7. 

(n) Shumshul v. Shewukram, 27.4.7; 8.C.14 B.L. R. 296 ; Hurpurshad 
v. Sheo Dhyal, 31. A. 259; 8. O. 26 Suth. 55; Kalian v. Sanwal,7 All. 168; 

Haidar Ali v. Tasadduk, 17 I. A. 82; S.C. 18 Cal. 1. 
(0) Chintaman v. Moro Lakshman, 11 Bom. 89. 
(p) Pertab v. Subhao, 41. A. 228; S.C. 8 Cal. 426. 
(q) See per Turner, L. J., Soorjeemoney v. Denobundo, 6 M.I.A. 550; 8.0; 


Paras. 387 & 388.) CONSTRUCTION OF WILLS. 


words of inheritance, or with words imperfectly describing 


an estate of inheritdnce, will pass the entire estate of the 
testator, unless a contrary intention appears from the con- 


text (7). On the other hand, stronger words, and a more 
evident intention, would be required to pass an absolute 
estate, where the’ bequest was to a woman, and especially 
where it would operate to the prejudice of the testator’s 
issue (s). But although every effort will be made to carry 
out the wishes of the testator, where they are ascertain- 
able and legal, the Court cannot make a new will for 
them. ‘Therefore, a will must fail if its terms are so 
vaguely expressed that it is impossible to ascertain what 
are the testator’s objects (¢). And if the intention of the 
testator is obviously to do something that is illegal, the 
Court will not put a non-natural construction upon his 
language, so as to turn an illegal into a legal arrange- 
ment (wu). The result, of course, will be an intestacy as to 
so much of the property as has been ineffectually disposed 
of, and the residue will go to the heir-at-law, however posi- 
tive the expression of the testator’s wish may have been 
that he should not take. The estate must go to somebody, 
and there is no one to whom it can go except the heir-at- 
law. As Peacock, C. J., said in the Tagore case, ‘‘ A mere 


4 Soth. (P.C.) 114; per Ld. Kingsdown, Bhoobum Moyee v. Ram Kishore, 10 
M. I. A. 308; 8. C. 3 Suth. (P.C.) 15; Lakshmibai v. Ganpat, 4 Bom. H. C 
(O. C.J) 151; Lallubai v. Mankuvarbat, 2 Bom. 408. 

(r) Per Willes, J., Tagore v. Tagore 9 B. L. R. 895; S.C. 18 Suth. 359, 
Sursutty v. Poorno, 4 8uth. 55; Broughton v. Pogose, 12 B.L. R. 74; S C. 
19 Suth. 181; Vullubhdas v. Thucker Gordhandas, 14 Bom 860. Succession 
Act X of 1865, § 82. 

(s) Rabutty v. Sibchunder, 6 M.1.A.1; Lukhee v. Gokool, 138 M.1 A. 209; 
S.C.8B.L. R. (P. C.) 57; 8. C. 12 Suath. (P. C.) 47; Shumshul v. Shewuk. 
vam, 21. A. 7,14; S.C. 14 B. L. BR. 226; Bhagbutti v. Chowdry, 2 I. A. 256; 
&.C. 24 Suth. 168; Lakshmibai v Hirabai, 11 Bom. 69; affd. p. 573; Pro- 
sunno v. Tarrucknath, 10 B. L. R. 267; 8. C. Sub nomine, Tarucknath vy. 
Prosono, 19 Suth. 48; Nollany v. Luchmee, 24 Suth. 395 ; Jeewun v. Mt. Sona, 
UN..W. P. 66; Punchoomoney v. Troyluckoo, 10 Cal. 342. 

(t) Sandial v. Maitland, Fulton. 475. See Kumara Asima v. Kumara Krishna, 
2B.L.R (0. C.J.) 38; Tagore v. Tagore, 4B. L. R. (0. C. J.) 198 ; Jarman’s 
Estate, 8 Ch. D. 584. 

(u) Tagore v. Tagore,9 B. L. R. 407; 8. C. 18Suth. 359 ; per Lord Selborne, 
5 App. Ca. p. 719. Seeas to the proper interpretation to be put upon wills, 
where questions of remoteness arise, Arumugam v. Ammt Ammall, 1 Mad. H. 
C. 400; Bramamayi v. Jages, 8 B. L. R. 400; Soudaminey v. Jogesh, 2 Cal. 
262; Kherodomoney v. Doorgamoney, 4 Cal. 455; Ram Lall Sett v. Kanai Lal, 
12 Cal. 668, ante, § 856. 
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expression in a will that the heir-at-law shall not take any 
part of the testator’s estate is not sufficient to disinherit 
him, without a valid gift of the estate to some one else. He 
will take by descent, and by his right of inheritance, what- 
ever is uot validly disposed of by the will, and given to 
some other person (v).” On the other hand, it is not 
necessary that a will should contain an express declaration 
ot a testator’s desire or intention to disinherit his heirs, if 
there is an actual and complete gift to some other person 
capable of taking under it (2). 


A devise which cannot take effect at all is as if it had 
never been nade. Consequently the property devised passes 
to the heir. The rule of the English Common law that an 
undisposed of residue vests in the executor beneficially, 
does not apply in case of a Hindu will (2. The case of a 
devise to a class of persons, which fails as to some, has 
already been discussed ‘$$ 354—356). Where a testator 
leaves a legacy absolutely as regards his estate, but restricts 
the mode of the legatee’s enjoyment to secure certain 
objects for the benefit of the legatee, if the objects fail, the 
absolute gift prevails (y’. 


§ 389. As possession under a devise is not uecessary to 
its validity, so neither is it necessary that the legatee should 
he capable of assenting toit. Therefure, a bequest in favour 
of an idiot or an infant will be valid. And so it will be 
im any other case, although the legatee would have been 
incapable of inheriting from some personal disability (2). 


§ 390. Under the combined operation of the Hindu Wills 
Act (XXI of 1870) § 2, and the Probate and Administration 


(vy) 4B L.R (O 6.7.) 187; 8. C. on "pret 0B.L. R. 402; 8.C. 18 Buth. 
309; Promotho v. Radhika, 14 B. L. RR. 175; Lallubhai v. Vankuvarbai, 
2 Bom. 488, 

fw) Prossunno v. Tarrucknath, 10 B. 1. R. 267; 8. C. 19 Suth. 48, dis. 
approving of Rooploll v, Muhima, tb. 271, note. 

(3) Ante, § 386. Lallubhat v. Mankuvarbat, 2 Bom. 888. 

(y) Administrator. General of Bengal vy. Apcar, 3 Cal. 558. 

(2) ooldebnar ain v. Mt. Wooma, Marsh, 357. 


Paras. 388-390. } STATUTORY PROVISIONS, 


Act (V of 1881) § 154, numerous sections of the Indian 
Succession Act (X of 1865) (a), are extended to all wills 
and codicils made by any Hindu, Jain, Sikh or Buddhist, 
on or after the Ist day of September 1870, within the terri- 
tories subject to the Lieutenant-Governor of Bengal, or the 
local limits of the ordinary original civil jurisdiction of the 
High Courts at Madras and Bombay, and to all such wills 
and codicils made outside those territories and limits, so far 
as relates to immovable property situate within such terri- 
tories or limits. The primary result is to abolish all forms 
uf wills except those written and attested as prescribed by 
the Succession Act. To guard against the dangers which 
might arise from the application to persons under one law 
of a complicated series of provisions intended for persons 
governed by a wholly different law, § 3 provides that 
nothing in the Act shall authorise a testator to bequeath 
property which he could not have alienated inter vivos, or to 
deprive any persons of any right of maintenance of which, 
but for § 2 of the Act, he could not deprive them by will, or 
shall affect any law of adoption or iutestate succession, or 
shall authorise any Hindu, &c., to create in property any 
interest which he could not have created before the first of 
September 1870. Under this last clause it has been held 
that notwithstanding the express words of § 99 of the 
Succession Act, which 1s one of those extended by the 
Wills Act, a Hindu cannot make a bequest to aw person 
unborn at the death, but born between that date and the 
termination of a previous estate after which his terest is 
to take cffect (b). 


(a) The sections so extended are the tollowing : 46, 49, capcity to make, 
revoke or ulter a will; 48. effectof fraud, &e. ; 50, 51, mode ot execution ; 57— 
60, or revocation or revival ; 55, witness not disqualitied by luterest ; 61—67, 
82, 83, 85, 8S—98, construction of will ; YI—103, void bequests ; 106—108, vest- 
ing of legacies; 109, 110, onerous ; 111, 112, contingent ; and 1183—124, con- 
ditioual bequests; 125—127, bequesis with directions us to application or 
enjoyment ; 128, bequests to executor ; 129—136, specitic ; and 137, 188, demon- 
strutive legucies ; 139—158, ademption ; 154—157, liabilities attaching to lega- 
cies; 158, general bequests ; 159, bequests of interest or produce ; and 160— 
163, of annuities; 164—166, legacies to creditors or portioners ; 167—177, 
election ; 187, necessity of probate for executor or legatee. See also as to the 
Registration aud Deposit of Wills Act IIL of 1877, § 40—46. 

(b) Alangamonjore v. Sonamoni, 8 Cal. 687. 
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Act I of 1869, § 18 also contains a provision requiring 
wills made by taluqdars in Oudh iu certain cases to be 
executed and attested three months before the death of the 
testator and registered within one month after execution (c). 


§ 391. The Probate aud Administration Act (V of 1881) 
applies to all Hindus (d) aud persons exempted under 
§ 332 of the Succession Act, no matter when they died, but 
does not render invalid auy transfer of property duly made 
before the Ist of April 1881; but, except in cases to which 
the Hindu Wills Act applies, uo Court beyond the limits of 
the towns of Calcutta, Madras and Bombay, and the terri- 
tories of British Burmah shall receive applications for 
probate or letters of administration unless authorised by the 
Local Government with the sanction of the Governor- 
General. By § 149 it is provided that nothing in the Act 
shall validate any testamentary disposition which would 
otherwise have been invalid; invalidate any such disposi- 
tion which would otherwise have been valid ; deprive any 
person of any right of maintenance to which he would 
otherwise have been entitled ; or affect the Administrator- 
General of Bengal, Madras or Bombay. 


§ 392. Previous to the Hindu Wills Act, it was held that 
the executors of a Hindu did not, in the character merely of 
executors, take any estate properly so called, in the property 
of the deceased ;—or in other words, that the mere nomi- 
nation of executors, though followed by probate, did not of 
itself confer any estate on the executor, further than the 
estate he might have by the express words of the will, or as 
heir of the testator. The grant of probate or letters of 
administration to a Hindu took effect only for the purpose 
of recovering debts and securing debtors paying the same, 
except so far as was otherwise provided by Act XXVII 


(c) See as tothis section Ajudhia Bulsh v. Mt. Rukmin Kuar, 11 1. A.1; 
Haji Abdul vy. Munshi Amir Haidar, 11 1. A. 121; Act X of 1885. 
(d) This term includes Jains, Bachebi v. Makhan, 8 All. 55. 


Paras. 390-302.) STATUTORY PROVISIONS. 


of 1860 (e). The Hindu Wills Act incorporated § 179 of 
Act X of 1865 which provided that “the executor or 
administrator, as the case may be, of a deceased person, is 
his legal representative for all purposes, and all the pro- 
perty of the deceased vests in him.” Also § 187 which 
provides that no right as executor or legatee can be estab- 
lished in any Court of Justice unless probate or letters of 
udministration shall have been granted (f). The Act V 
of 1881 repeals § 179 as part of Act XXTI of 1870 but re- 
enacts it as part of itself. The result is that in all cases 
coming within the’Hindu Wills Act or the Probate Act, 
the executor or administrator as such is the legal repre- 
sentative of the deceased, and statutory owner of his 
property, except such as would otherwise have passed by 
survivorship to some other person (g). 


(e) Shaik Moosa v. Sheik Essa, §& Bom. 24), p. se Ardesir v. Hirabat, ibid. 
474, p. 479; Lallubhai v. Mankuverbai, 2 Bom., p. 406. 

(f) This section is not incorporated in Act v of 1881. Therefore as regaids 
Hindu Wills prior to 1st September 1870 though probate may be granted, it is 
not necessary. Arishna Kinkur v. Panchuram, 17 Cal. 272. Probate cannot be 
ee oF on : e ground that the will is illegal or void. Hormusji v. Dhanbaijt, 
12 Bom. 

(9 Whee v of 1881, § 4. As to whether u creditor can apply for revocation of 
probate, sec Nilmoni v. Umanath, 10 I. A. 80. Asto wills made before Ist 
September 1870, see Arishna Kinkur v. Rai Mohun, 14 Cal. 37 
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CHAPTER XII. 
RELIGIOUS AND CHARITABLE ENDOWMENTS. 


Religious gifts § 393. Girrs for religious and charitable purposes were 
zaroneet: naturally favoured by the Brahmans, as they are every- 
where by the priestly class. Sancha lays down the general 
principle that “wealth was conferred for the sake of 
defraying sacrifices” (a). Gifts for religious purposes are 
made by Katyayana an exception to the rule that gifts are 
void when made by a man who is afflicted with disease 
and the like, and he says that if the donor dies without 
giving effect to his intention, his son shall be com- 
pelled to deliver it (b). This is an exception to the rule 
that a gift is invalid without delivery of possession. The 
Bengal pandits state that this principle applies even 
against a son under the Mitakshara law, though his assent 
would be indispensable if the gift was for a secular object ; 
they seem, however, to limit the application of the rule to 
a gift of a small portion of the land (ce). Similarly in the 
N.-W. Provinces the Court affirmed the right of a father, 
even without his son’s consent, to make a permanent 
alienation of part of the ancestral property as provision for 
a family idol, provided the grant was made bond fide, and 
not with an intention to injure the son (d). In Western 
India grants of this nature have been held valid; even 
when made by a widow, of land which descended to her 
from her husband, and to the prejudice of her husband’s 


(a) 3 Dig. 484. 
(b) 2 Dig 96. See Mann, ix. 828 ; Vyasa, 2 Dig. 189; Mitakshara, i. 1, § 27, 82 
_ (c) See futwah, Gopal Chand v. Babu Kunwar, 5 8. D. 24 (29); Mitakshara, 


1.1, § 28. 
' (dy) Raghunath v. Gobind, 8 All. 76. 


Paras. 903-395.] RELIGIOUS AND OHARITABLE ENDOWMENTS. 


male heirs (e). And so a grant by a man to his family 
priests, to take effect after the life estate of his widow, 
was decided to be good (f). 


§ 394. The principle that such gifts can be enforced 
against the donor’s heirs, would naturally slide into a prac- 
tice of making them by will (§ 368). Itis probable that 
as Brahmanical acuteness favoured family partition as a 
means of multiplying family ceremonies, so it fostered the 
testamentary power as a mode of directing property to 
religious uses, at a time when the owner was becoming 
indifferent to its secular application. Many of the wills held 
valid in the Supreme Court of Calcutta have been remark- 
able for the large amounts they disposed of for religious 
purposes (g). In one case arising out of Gokulchunder 
Corformah’s will, where practically the whole property had 
been assigned for the wse of an idol, the Court declared 
the will proved, but wholly inoperative, except as regards 
a legacy to the stepmother of the testator (4). Sir F. Mac- 
Naghten suggests that the will might properly have been 
cancelled, as, uponits face, the production of a madman. 
No reason can be offered why such a will should be set 
aside in Bengal, merely because the whole property was 
devoted to religious objects. In the case of Radhabullubh, 
Tagore v. Gopeemohun Tagore, which was decided in Cal- 
cutta the very next year (1811), the right of a Hindu so to 
apply the whole of his property, seems to have been 
admitted (2). ; 


§ 395. The English law, which forbids bequests for 
superstitious uses, does not apply to grants of this character 





(e) Jugjeevun v. Deosunkur, 1 Bor. 394 [436]; Kupoor v. Sevukram, ib, 405 
448]; but see Umbashunker v. Tooljaram, | Bor. 400 [442]; Afuhalukmee v. 
Kripashookul, 2 Bor. 510 (557; ; Ramanund v. Ramkissen, 2M. Dig. futwab, 
at p. 117. Bee ton, post, § 586, 

fF) Keshoor v. Mt. Ramkoonwar, 2 Bor. 814 [345. | 

(g) F. MucN. 828, 381, 886—847, 349, 350, 871; Ramtonoo v. Ramgopal, 1 
Kn. 248. The same thing was remarked by Sir Thomas Strange as a feature 
in the wills made by Hiudus in Madras, 2 Stra. H. L. 458. 

(h) F. MacN. 320, App. 58. (i) F. MacN. 885. 
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in India, even in the Presidency Towns (&), and such grants 
have been repeatedly enforced by the Privy Council (i). 
Nor are they invalid for transgressing against the rule 
which forbids the creation of perpetuities. “It being 
assumed to be a principle of Hindu law that a gift can be 
made to an idol, which is a caput mortuum, and incapable 
of alienating, you cannot break in upon that principle by 
eugrafting upon it the English law of perpetuities (m).”’ In 
fact both the cases in which the Bengal High Court in 1869 
set aside the will as creating secular estates of a perpetual 
nature, contained devises of an equally perpetual nature in 
favour of idols, which were supported (7). But where a 
will, under the form of a devise for religious purposes, 
really gives the beneficial interest to the devisees, subject 
merely to a trust for the performance of the religious pur- 
poses, it will be governed by the ordinary Hindu law. Any 
provisions for perpetual descent, ud for restraining alien- 
ation, will, therefore, be void. The result will be to set 
aside the will, as regards the descent of the property, leaving 
the heirs-at-law liable to keep up the idols, and defray the 
proper expenses of the worship (0). A fortiori will this 
rule apply, where the estate created is in its nature secular, 
though the motive for creating it is religious (p). 


§ 396. As an idol cannot itself hold lands, the practice is 
to vest the lands in a trustee for the religious purpose, or 
to impose upon the holder of the lands a trust to defray 


(k) Das Merces v. Cones, 2 Hyde, 65; Andrews v. Joakim, 2. B. L. R. (0. C.J.) 
148; Judah v. Judah, 6 B. L. R. 4388; Khusalchand vy. Mahadevgiri, 12 Bom. 
H. 0. 214. Rupa Jagshet v. Krishnaji, 9 Bom. 169. 

(lL) Ramtonoo v. Ramgopal, 1 Kn. 245; Jewun v. Shah Kubeerood-deen, 2 
M. I. A, 890; 8S. C.6 Suth. (P. C.) 3; Sonatun Bysack v. Jugqutsoondree, 8 
M. J. A. 66; Juggutmohini v. Mt. Sokheemoney, 14 M. I. A. 289; 8. 0. 10 B. 
L. B. 19; 8. ©. 17 Suth. 4). 

(m) Pre Markby, J., Kumara Asema v. Kumara Krishna, 2 B. L. BR. (O. C. J.) 

. 47. See as}to the spelen of the rule to cases not under Hindu Law, 

atma Bibi v. Advocate-General, Bombay, 6 Bom. 42 ; Limji v. Bapujt, 11 Bom. 


441, 

(n) Tagore vy. Tagore, 4B. L B. (O. C. J.) 108, in the P. C., 9 B. L. R. 877; 
8. C. 18 Suth. B59 ; Krishnaramani v. Anande, 4B. L. R. (0. 0.5.) 281; 
Bie br bene v. Luchmee Koonwaree, 15 B. L. R. (P. C.) 176 note. 

(0) Promotho v. Radhika, 14 8B. L. BR. 175; Phate v. Damoodar, 8 Bom. 84. 

(p) Anantha v. Nagamuthu, 4 Mad. 200. 
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the expenses of the worship (g). Sometimes the donor is 
himself the trustee. Such a trust is, of course, valid, if 
perfectly created, though, being voluntary, the donor can- 
not be compelled to carry it out if he has left it imperfect (7). 
But the effect of the transaction will differ materially, 
according as the property is absolutely given for the reli- 
gious object, or merely burthened with a trust for its sup- 
port. And there will be a further difference where the 
trust is only an apparent, and not a real one, and where 
it creates no rights in any one except the holder of the 
fund. (s) 


§ 397. The last case arises where the founder applies his 
own property to the creation of a pagoda, or any other 
religious or charitable foundation, keeping the property 
itself, and the control over it, absolutely in his own hands. 
The community may be greatly benefited by this arrange- 
iment, so long as it lasts, but its continuance is entirely at 
his own pleasure. It is like a private chapel in a gentle- 
man’s park, and the fact that the public have been per- 


mitted to resort to it, will not prevent its being closed, or 


pulled down, provided there has been no dedication of it to 
the public. It will pass equally unencumbered to his heirs, 
or to his assignees in insolvency. He may diminish the 
funds so appropriated at pleasure, or absolutely cease to 
apply them to the purpose at all (¢). In short, the charac- 
ter of the property will remain unchanged, and its appli- 
cation will be at his own discretion. 


Another state of things arises where land or other pro- 
perty is held in beneficial ownership, subject merely to a 


(q) See futwah in Kounla Kant v. Ram Huree, 48. D. 196, (247). It is suid, 
bowever, that a trust is not required for this purpose. Manohur Ganesh v. 
Lakhmiram, 12 Bom. p. 263. (r) See Lewin, Trusts, p. 61. 

(s) Acc. per curiam, 11 All, p. 22-27. 

(t) Howard v. Pestonji, Perry, O. C. 5385; Venkatachellamiah v. P. Narain- 
apah, Mad. Dec. of 1858, 104; S.C. Mad. Dec. 1854, 100; Chemmanthattt v. 

eyene, Mad. Dec. of 1862, 90; 2 W. MacN. 108 ; Brojosoondery v. Luchmee 
Koowwaree, in the P. 0., 15 B. L. R. 176, (note) ;8.C 20Suth.95; Delroos v. 
Nawab Syud, 15 B. L. R. 167, affirmed in P, C.8 Cal. $24 ; Sub romaine, Ashgar 
v. Delroos. 
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trust as to part of the income, for the support of some reli- 
gious.endowment. Here again the land descends and is 
alienable, and partible (u), in the ordinary way, the only 
difference being that it passes with the charge upon it (v). 
The same rule would apply where the owner retained the 
property in himself, but granted the community or part of 
the community an easement over it for certain specified 
purposes (w). 


The remaining case is the one first named, where the 
whole property is devoted, absolutely and in perpetuity, to 
the religious purposes. Here, of course, the trustee has no 
beneficial interest in the property, beyond what he is given 
by the express terms of the trust. He cannot encumber or 
dispose of it for his own personal benefit, nor can it be taken 
in execution for his personal debt. But he may do any act 
which is necessary or beneficial, iu the same manner and to 
the same degree as would be allowable in the case of the 
manager of an infant heir. He may, within those limits, 
incur debts, mortgage and alien the property, and bind it 
by judgmeuts properly obtained against him (7). And he 
muy lease out the property in the usual manner, but he 
caunot create any other than proper derivative tenures and 
estates conformable to usage ; nor can he make a lease, or 
any other arrangement which will bind his successor, 
unless the necessity for the transaction is completely 
established (y). 
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(wu) Itam Coomar v. Jogender, 4 Cal 56. Suppammal v. Collector of Tanjore, 
12 Mad. 387, Pp. 391. 

(v,; Mahatal v. Mirdad, 5 8. D. 268 (313), approved by P. C., 15 B. L. RB. p. 
178; sup. note (t}) Futtoo v. Bhurrut, 10 Suth 299; Basoo v. Kishen, 18 Suth. 
200; Sonatun Bysack v. Juggutsoondree, 8 M. 1. A. 66. Sheikh Mahomed v. 
Amarchand ; 17 1. A. 28; 8. C. 17 Cal. 498. 

(w) Jaggamoni v. Nilmoni, 9 Cal. 75. 

(c) Prosunno v. Golab, 27. A. 145; S.C. 14 B. L. BR. 450; Konwurv. Ram. 
chunder, 41. A, 52; 8. CG. 2Cal.841; Kalee Churn v. Bungshec, 15 Suth. 889 ; 
Khusalchand v. Mahadergiri, 12 Bom. H. C. 214; Fegredo v. Mahomed, 15 
Suth. 75; Shankar Bharati v. Venkapa Naik, 9 Bom. 422. Bishen Chand v. 
Bved Nadir, 15 1. A. 1; 8. C. 15 Cal. 829. In Bombay, it has been held that 
although the rents of a religious endowment may be alienated, the corpus of 
the property is absolately inalienable; Narayan v. Chintaman, 5 Bom 898; 
Collector of Thana v. Hari, 6 Bom. 846. Shri Ganesh v. Keshavrav, 15 Bom. 
625 This is no doubt the general rule, but see per curiam, 41. A., p. 68. 

(y) Radhabullabh v. Juggutchunder, 4 8. D. 151 (192); Shibessouree v. 
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§ 898. The devolution of the trust, upon the death or Devolution of 


default of each trustee, depends upon the terms upon whic 
it was created, or the usage of each particular institution, 
where no express trust-deed exists (z). Where nothing is 
said in the grant as to the succession, the right of manage- 
meut passes by inheritance to the natural heirs of the donee, 
according to the rule, that a grant without words of limit- 
ation conveys an estate of inheritance (a). The property 
passes with the office, and neither it nur the management is 
divisible among the members of the family (b). Where no 
other arrangement or usage exists, the management may 
be held in turns by the several heirs (c). Sometimes the 
constitution of the body vests the management in several, 
as representing different interests, or as a check upon each 
other, and any act which alters such a constitution would 
be invalid (d). Where the head of a religious institution is 
bound to celibacy, it is frequently the usage that he nomi- 
nates his successor by appointment during his own lifetime, 
or by will (e). Sometimes this nomination requires con- 





Mothooranath, 13M. 1. A. 270; 8.C, 13 Suth. (P.C.) 18; Juaqgeseur v. Roodro, 
12 Suth. 299; Tahboonissa v. Koomar, 15 Suth. 228; Arruth v. Juggurnath, 
18 Suth. 4389; Mohunt Burm v Khashee, 20 Suth. 471; Bunwaree v. Mudden, 
21 Suth 41. Where an unliwful alienation has been made by a trustee of a 
religious endowment the statute of limitation begins to run from the appoiut- 
ments of his successor. Mahomed v. Ganapati, 13 Mad. 277; Vedapuruath v. 
Vallabha, tb. 402. 

(z) Greedharee v. Nundhishore, Marsh. 573; affd., 11 M. I. A. 428; S.C. 
8 Suth. (P.C.) 25; Muttu Ramalinga v. Perianayvagum, 11. A. 209; Janoks 
vy. Gopal, 10 L. A. 82; 8.C.9 Cal. 760; Genda vy. Chatar, 13 1. A. 100, 9 ATL. 
1; Appasami v. Naguppa,7 Mad. 499; Rangachariar y. Yegna Dikshatur, 
13 Mad. 524. 

(a) Chutter Sein’s case,1 8. D. 180 (239) ; Verkatachellamiah v. P. Narain- 
apah, Mad. Dec. of 1853, 104. See Tagore case, 4 B. L. R. (O. ©. J.) 183 
9B. L. R. (Pb. C.) 395; 8. C i8Suthb 359; per curiam, 9 Cal., p. 79. Nanab- 
hat v. Shriman Goswanu, 12 Bom. 331, 

(bo) Jaafar v. Aji, 2 Mad. H.C. 19; Numarasami v. Ramalinga, Mad. Dee. 
of 1860, 261. 

(c) Nubkissen v. Hurrischunder, 2M. Dig. 146. See Anundmoyee v. Boy- 
kantnath, 8 Suth. 198; Ramxoond ur v. Taruck, 19 Suth. 28; Mitta NKunth vy. 
Neerunjun, 14 B. L. R. 166; 8. C. 22 Suth. 487 ; Mancharam v. Pranshankar, 
6 Bom. 298. ‘There is nothing to prevent a female being manager. See Moottoo 
Meenatchy v. Villoo, Mad. Dec. of 1858, 186; Joy Deb Surmah v. Huroputty, 
16 Suth. $9. See Hussain Beebee v. Hussatn Sherif, 4 Mad. H. C. 28; Pun- 

Customs, 88; unless the actual discharge of spiritudl duties is required ; 
javar v. Hussain, 8 Mad. 93. Special custom is necessary, Janokee vy. 
Gopaul, 2 Cal. 865; afd., 101. A. 382; 8. C. 9 Cal. 766. 

(d) Rajah Vurmah v. Kavi Vurmah, 41. A. 76; 8. C. 1 Mad. 285. See 
Teramath v. Lakshmi, 6 Mad. 270. 

(e) Hoogly v. Kishnanund, 8. D. of 1848, 258 ; Soobramaneya v. Aroomooga, 
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firmation by the members of the religious body. Some- 
times the right of election is vested in them (f). In no case: 
can the trustee sell or lease the right of management, though 
coupled with the obligation to manage in conformity with 
the trusts annexed thereto (g), nor is the right saleable in 
execution under a decree (h). It has, however, been held 
in Bombay that there is no objection to an alienation of a 
religious office, made in favour of a person standing in the 
line of succession, and not disqualified by personal unfitness. 
Such an alienation is in fact little more than a renunciation 
of the right to hold the office (2). But, I imagine, that 
even in such a case, the Court might refuse to ratify the 
transaction, if it appeared to have been actuated by improper 
motives. The same rule applies to the sale of religious 
offices (i). It has been decided in Calentta that a private 
endowment of a family idol may be transferred to another 
family, the idol being a part of the gift and the property 
continuing to be appropriated to its benefit as before (J). 


§ 399. Unless the founder has reserved to himself some 
special powers of supervision, removal, or nomination, 
neither he nor his heirs have any greater power in this respect 
than any other person who is interested in the trust (m). 
And such powers, when reserved,must be strictly followed (n). 
But where the succession to the office of trustee has wholly 
failed, it has been held that the right of management reverts 


Mad. Dee of 1858, 38; Greedharee v. Nundkixhore, 11 M. I. A. 405; 8. C. 
8 Suth. (P. C.) 25; Trimbokpurt v. Gangabai, 11 Bom. 514. 

(f) Mohunt Gopal v. Kerparam, 8. D of 1850, 250; Narain v. Brindabun, 
28. D. 151 (192:; Gossain v. Bissessur, 19 Suth. 215; Madho v. Kamta, 
1 AIL. 539. 

(g) Rajah Vurmah v. Ravi Vurmah, 41. A. 76; 8. C. 1 Mad. 285, over- 
ruling Ragunada v Chinnappa, 4 Mad. Rev. Reg. 109; Rama Varmav. Raman 
Nair, 5 Mad. 89; Kannan v. Nilakundan, 7 Mad. 887. 

(h) Durga v. Chanchal, 4 All, 81. 

(i) Sitarambhal v. Sitaram, 6 Bom. H. C. (A. C.J.) 950; Mancharam v. 
Pranshankar, 6 Bom. 208. 

(k) Kuppa v. Dorasami, 6 Mad. 76; Narasimma v. Anantha, 4 Mad. 891 ; 
Jugaernath Roy v. Pershad Surmah, 7 Suth. 266; Dubo Misser v. Srinivas, 
5B. L. BR. 617; Narayana v. Ranga, 15 Mad 183. 

(1) Khettur Chunder v. Hari Das, 17 Cal. 557. 

(m) Teertaruppa v. Soonderajien, Mad. Dec. of 1851, 67; Lutchmee v. Rook- 
manee, Mad. Dec. of 1857, 152 ; 2 W. MacN. 102. 
(n) Advocate-General vy. Fatima, 9 Bom. H.C. 19. 
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to the heirs of the founder (0). Where no trust has been 
created, the law will vest the trust in the founder and his 
heirs, unless there has been some usage or course of dealing 
which points to a different mode of devolution (p). 


A trust for religious purposes, if once lawfully and com- 
pletely created, is of course irrevocable (gq). The beneficial 
ownership cannot, under avy circumstances, revert to the 
founder or his family. Jf any failure in the objects of the 
trusts takes place, the only suit which he can bring is to 
have the funds applied to their original purpose, or to one 
of a similar character (r). 


(0) Jat Bansi v. Chattar, 5 B. L. KR. 181; 8. ©. 13 Suth. 396; Sub nomine, 
Peet Koonwar v. Chuttur : but see Act XX of 1863, (Native Religious Endow- 
meuts), Phate v. Damodar, 8 Bom 84; Hori Dasi v. Secy. of State, 5 Cal. 228. 

(p) Gossamee v. Ruman Lolljee, \6 1. A. 1373; 8. C. 17 Cal. 3. 

(q) Juggutmohini v. Sokheemoney, 14M. 1. A. 289; 8.C. 10 B. L. R. 19; 
8. &. 17. Suth. 41; Pubjaéb Customs, 92. 

(r) Mohesh Chunder v. Koylash, Ut Suth. £43; Reasut v. Abbott, 12 Suth. 
182; Nam Narain v. Ramoon, 23 Suth. 76; Atty-Genl. v. Brodie, 4M. 1. A. 
190; Mayor of Lyons v. Adu -Genl. of Bengal, 3 I. A. 32; S.C. 26 Suth. 1. 
See Act XX of 1868, Panchcowrie v. Chumaoolall, 3 Cal. 5638. Brojomohun v. 
Hurrolall, 5 Cal. 700; Hemangini v. Nobin Chand, S$ Cal. 788; see as to suits 
by devotees or others interested in Religious trust; Radhabai v. Chimnaji, 
3 Bom. 27; Dhadphale v. Gurav, 6 Bom. 122. As to saits by or with the per- 
missiou of the Advocate-Geneial, see Civil Pro. Code X of 1877, § 539; XIV of 
1882, § 589. As to suits for the removal of the trustee on the ground of impro- 
per conduct, see Mohun v. Lutchmun, 6 Cal. 11. 
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§ 400. Taere probably is no country in the world except 
India, where it would be necessary to write a chapter “ On 
the practice of putting property intoa false name.” Yet 
this is the literal explanation of a Benami transaction, and 
such transactions are so common as to have given rise to a 
very considerable body of decisions. Sir George Campbell 
says of the Benami system, “The most respectable man 
feels that if he has not need to cheat any one at present, 
he may some day have occasion to do so, and it is the cus- 
tom of the country. So he puts his estate in the name of 
his wife’s grandmother, under a secret trust. If he is 
pressed by creditors or by opposing suitors, it is not his. 
If his wife’s grandmother plays him false, he brings a suit 
to declare the trust («).”’ In many cases, however, the 
object of masking the real ownership was not to prepare the 
means of future fraud, but to avoid personal annoyance and 
oppression by providing an ostensible owner who might 
appear in Court, and before the Government officials, to 
represent the estate. In some instances the practice can 
only be accounted for by that mysterious desire which 
exists in the native mind, to make every transaction seem 
different from what it really is. Whatever be the origin 
of it, the custom of vesting property in a fictitious owner, 
known as the Benamidar, has been long since recognized 
by the Courts of India, and by the Privy Council. Even 
the familiar principle that a tenant cannot dispute his land- 
lord’s title has been made to yield toitsinfluence. A tenant, 


ae ene 





(a) Systems of Land Tenure, 181. 
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when sued for rent due to his lessor, has been allowed to 
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prove that the person from whom, nominally, he accepted Tenancy no 


a lease, was only a Benamidar for a third person, to whom 
the rent was really due (b). And conversely, where a land- 
lord had accepted rent continuously from persons in whose 
name a lease had been taken for the benefit of their hus- 
bands, when the Benamidars were unable to pay, he was 
allowed to sue the persons really interested in the lease 


estoppel. 


§ 401. Of course, the law of Benami is in no sense a Principles of 


branch of Hindu law. It is merely a deduction from the 
well-known principle of equity, that where there is a pur- 
chase by A.in the name of B., there is a resulting trust of the 
whole to A.; and that where there is a voluntary convey- 
nnce by A. to B., and no trust is declared, or only a trust 
as to part, there is a similar resulting trust in favour of the 
grantor as to the whole, or as to the residue, as the case 
may be, unless it can be made ont that an actual gift was 
intended (d). In the English Courts an exception is made 
to this rule, where the person in whose uame the convey- 
ance is taken or made is a child of the real owner, when 
the transaction is presumed to have been made by way of 
advancement to him.g But this exception has not been 
admitted in India. There the rnle is well established, that 
in all cases of asserted Benami the true criterion is to ascer- 
tain from whose funds the purchase-money proceeded. 
Whether the nominal owner be a child or a stranger, a 
purchase made with the money of another is primd facie 
assumed to be made for the benefit of that other (e). It 
has been suggested, that where a couveyance was taken by 
a Hindu in the name of a daughter, the probability that 
it was intended as an advancement would be much stronger 


(b) Donzelle v. Kedarnath, 7 B. L. R. 720; S. C. 16 Suth. 186. 

(c) Debnath v. Gudadhur, 18 Suth. 132. 

(d) Lewin, Trusts, 127, 144, Standing v. Bowring, 31 Ch. D. 282. Act II of 
1882, § 81, 82 [Trusts]. 

(e) Gopeekrist v. Gimgapersaud, 6M I. A. 58; Mouleie Sayyud v. Mt. Bebee, 
18M. 1. A 282; 8. C. 18 Suth. (P.C.)1; Bissessur v. Luchmessur, 6 1. A. 
288; 8 C BC. L. R. 497 ; Nagindhai v. Abdulla, 6 Bom. 717; Ashabai v. Haji 
Tyeb, 9 Bom. 115. 


62 


Bena mi. 


490 


Strict proof. 


BENAMI TRANSACTIONS. [Chap. XIII, 


than if it were taken in the name of a son; “for in a 
Hindu joint-family the son’s holdings would always remain 
part of the common stock, whereas the daughters would, 
on their marriage, necessarily be separated” (f). But the 
existence of any distinction of this sort was denied in a 
much later case by Mr. Justice Mitter. He said, “So far 
as the ordinary and usual course of things is concerned, the 
practice of making benami purchases in the names of female 
members of joint undivided Hindu families is just as much 
rife in this country, as that of making such purchases in the 
names of male members” (g). It has been lately held that, 
in the absence of evidence as to the origin of the purchase 
money, there is no presumption either way as to whether 
property purchased in the uname of a Hindu wife was her, 
husband’s property or her own. (h). But, I imagine, it 
could hardly be said there was an absence of evidence as 
to the origin of the purchase money, unless there was evi- 
dence that both wife and husband possessed funds from 
which the purchase might have been made. The decision 
was reversed upon the evidence by the Privy Council, 
which found that the purchase was Benami (2). 


Of course, the assertion that a transaction is not really 
what it’ professes to be, is one that will be regarded by the 
Courts with great suspicion, and must be strictly made out 
by evidence (k). Kut when the origin of the purchase- 
money is once made out, the subsequent acts done in the 
name of the nominal owner will be explained by reference 
to the real nature of the transaction. The same motive 


(f) Obhoy Churn v. Punchanun, Marsh. 564. 

(g) Chunder Nath v. Kristo, 15 Sath. 857; Nobin Chunder v. Dokhobala, 
10 Cal. 686 

(h) Chowdrani v. Tariny, 8 Cal. 545; disapproving of Bindoo v. Pearee, 6 
Suth 312; Narayana v. Krishna, 8 Mad. 214 

(i) Dharani Kant v. Kristo Kumari, 131. A. 70; 8.0. 18 Cal. 181; ef. Mt. 
Thakro v. Ganga Pershad, 15 1. A. 29; 38. C. 10 All. 197. 

(k) Sreemanchunder v. Gopaulchunder, 11 M.1. A. 28; 8. C. 7 Suth. (P. C.) 
10; Azimut v. Hurdwaree, 13 M. I. A. 895; 8. C. 14 Suath. (P. 0.) 14; Faes 
Buksh v. Pukeeroodeen, 14M. 1. A. 284; 8.0.9 B. L. BR. 456; Uman Pershad 
v. Gandharp Singh, 14]. A. 127; 8. C. 15 Cal 20. Oral evidence is sufficient, 
Palaniyappa vy. Arumugam, 2 Mad. H. ©. 26; Taramonee v. Shibnath, 6 Suth, 
191; Kumara v. Srinivasa, 11 Mad. 218. 
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which dictated an ostensible ownership, would naturally 


dictate an apparent course of dealing in accordance with 
such ownership (0). 


§ 402. Where a transaction is once made out to be 
Benami, the Courts of India, which are bound to decide 
according to equity and good conscience, will deal with it 
in the same manner as it would be treated by an English 
Court of Equity (m). The principle is that effect will be 
given to the real and not to the nominal title, unless the 
result of doing so would be to violate the provisions of a 
statute, or to work a fraud upon innocent persons. For 
instance, the real may sue the ostensible owner to establish 
his title, or to recover possession (7); and conversely, if the 
benamidar attempts to enforce his apparent title against 
the beneficial owner, the latter may establish the real nature 
of the transaction by way of defence (0). Similarly, credi- 
tors who are enforcing their claims against the property of 
the real owner, will have exactly the same rights against 
his property held benami as if it were in his real name (p) ; 
and conversely, if they seize this estate in execution of a 
decree against the benamidar, the real owner will be entitled 
to set aside the execution (q). On the other hand, there 
are various statutes which provide that in sales under a 
decree of Court, or for arrears of revenue, the certified pur- 
chaser shall be conclusively deemed to be the real purchaser, 
and shall not be liable to be ousted on the ground that his 
purchase was really made on behalf of another (r). Such 
acts, of course, bar the equitable jurisdiction of the Courts, 


(l) Beebee Nyamut v. Fuzl Hossein, S D. of 1859, 189; Rohee v. Dindyal, 
21 Suth. 257. 

(nm) Exparte Kahundas, 5 Bom. 154, 

(n) Thukrain v. Government, 14M. 1. A. 112. 

(0) Ramanugra v. Mahasundur, inthe P. C ,12 B. L. R. 433. 

(p) Musadee v. Meerza, 6 M. 1. A. 27; Hemanginee v Jogendro, 12 Suth. 
236; Gopi v. Markande, 8 Bom. 30; Abdvol Hye v. Mir Mahomed, 11 1. A. 10; 
S.C. 10 Cal. 616. 

(q) Tara Soonduree v. Oojul, 14 Suth. 111. 

(r) See Act VIII of 1859, § 260 (Old Civil Procedure Code); X of 1877, § 317 
(Ditto: ; Act XIV of 1882, , 817 (New Civil Procedure Code); Act I of 1845, 

21 (Bengal—Revenue Sale); Act X1 of 1859, § 36 (Bengal—Zemindary 

evenue Sule). 
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but they will be strictly construed. ‘lherefore if the real 
owner is actually and honestly in possession, and the be- 
namidar attempts to oust him by virtue of his nominal title, 
the statute will not prevent the Courts from recognizing 
the unreal character of his claim (s). And a purchase made 
by the manager of a Hindu family in his own name, as is 
usual, would not be considered as coming within the mean- 
ing of such statutes (¢). It has also been held that these 
provisions are only intended to prevent the real owner dis- 
puting the title of the certified purchaser, and that they do 
not preclude a third party from enforcing a claim against 
the true owner in respect of the property purchased as 
benams (1). 


§ 4038. Even independently of statute, the Courts will 
not enforce the rights of a real owner where they would 
operate to defraud innocent persons. One familiar instance 
occurs, Where the benamidar has sold or mortgaged the 
property of which he is the ostensible owner, for value, to 
persons who had no knowledge that he was not the real 
owner. In such a case the Judicial Committee said, “ It 
is a principle of natural equity, which must be of universal 
application, that where one man allows another to hold him- 
self out as the owner of an estate, and a third person pur- 
chases it for value from the apparent owner in the belief 
that he is the real owner, the man who so allows the other 
to hold himself out shal] not be permitted to recover upon 
his secret title, unless he can overthrow that of the pur- 
chaser, by showing either that he had direct notice, or 
something which amounts to constructive notice of the real 
title, or that there were circumstances which ought to have 
put him upon an enquiry that, if prosecuted, would have 
led to a discovery of it” (v). But, of course, notice of the 

(s) Buhune v. Dalle Buhooree, 14M. 1. A. 496; 8.C. 18 Suth. 157; Lokhee 
v. Kalypudds, 21. 154. 

(t) See Tundun v. Doth Narain, 5 B. L. R. 546; 8.C. 18 Suth. 347; Bodh 
Singh v. Gunesh, in P.C.12B.L R. 817; 8.C. 19 Suth. 356. 

(u) Chundra Kaminey v. Ramrutton, 12 ae 802 


(v) Ramcoomar v. McQueen, 11 B. L. (P. C.) 46, at p. 62; Luchmun 
Chunder v. Kalli Churn, 19 8uth. (P. 0) 208, Bee too per Phear, J., Bhugwan 
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trust may be implied as well as express, and if a man deals 
with another who is not in possession, or who is unable to 
produce the jproper documents of title, these facts may 
amount to notice which will make his transaction be subject 
to the real state of the title of the person with whom he 
deals (w). Iu such cases there is no deliberate intention 
on the part of the real owner to commit a fraud upon any 
one. But if he deliberately places all the means of com- 
mitting a fraud in the hands of his benamidar, Mquity will 
not allow him to assert his title to the detriment of a person 
who has actually been defranded. 


§ 404. A still stronger case is that in which property has 
been placed in a false name, for the express purpose of 
shielding it from creditors. As against them, of course, the 
transaction is wholly invalid (} 402). Buta very common 
form of proceeding is for the real owner to sue the benami- 
dar, or to resist an action by the benamidar, alleging, or the 
evidence making out, that the sale was « merely colvurable 
one, made for the express purpose of defrauding creditors. 
In other words, the party admits that he has apparently 
transferred his property to another to effect a fraud, but 
asks to have his act undone, now that the object of the 
fraud is carried out. The rule was for some time considered 
to be, that where this state of things was made ont, the 
Court would invariably refuse relief, and would leave the 
parties to the consequences of their own misconduct; dis- 
missing the plaint, when the suit was brought by the real 
owner to get back possession of his property (@), and refus- 
v. Upooch, 10 Suth. 185. See numerous cases, Rackhaldoss v. Bindoo, Marsh. 
293 ; Obhoy v. Panchanun, ib., 564; Nally Doss v Gobind, ib., 5609; Rennie v. 
Gunganarain, 8 Suth.10; Nundunv. Tayler, 5Suth. 37; Brojonath vy. Koyiash, 
9 Suth. 593; Nidhee v. Bisso, 24 Suth. 79; Chunder Coomar v. Hurbuns 
Sahai, 16 Cal. 137; et. Sarat Chunder vy. Gopal Chunder, ibid. 148, where it 
was held, thut the mere fact of a benami transfer did not amount toa represent- 
ation which bound the real owner or his heirs as against a purchaser from the 
benamidar. 

(w) Hakeemv. Beejoy, 22 Suth. 8; Mancharjiv. Kongseoo, 6 Bom. H C. (0. 
©.J.) 59; Imambandi v. Kumleswari, 13 I. A. 160, p. 165; S.C 14 Cal. 109. 
(#) Ramindur v. Roopnarain, 2 8. D. 118 (149); Roushun v. Collector of 


Mymensingh, 8. D. of 1846, 120; Brimho v. Ram Dolwb, 8. D. of 1849, 276; 
Rajnarain v. Jugunnath, 8. D. of 1851, 774; Aoonjee v. Jankee, S. D. of 1852, 
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ing to listen to the defence, when he set it up in opposition 
to the person whom he had invested with the legal title (y). 
And persons who take under the real owner, whether as 
heirs or as purchasers, were treated in exactly the same 
manner as he was (z).. On the other hand, a contrary doc- 
trine was laid down in more recent cases. In the first of 
these the plaintiff claimed registration of title as vendee of 
certain parties, whom the defendant asserted to have been 
merely benamidars for her, she being actually in possession. 
The sale by the benamidars was found to be without consider- 
ation. It appeared, however, that in a former suit, to 
which the defendant and the benamidars were all parties, 
she had maintained that the latter were the real owners. 
It was also found that the property had been placed in the 
name of the benamidars by the defendant’s late husband 
for the purpose of defrauding his creditors. On these two 
grounds the Judge held that the defendant could not now 
rely on the real state of the title. The High Court of Ben- 
gal reversed his judgment on both points. On the latter 
point, Couch, C. J., said: “In many of these cases, the 
object of a benami transaction is to obtain what may be 
called a shield against a creditor ; but notwithstanding this 
the parties are not precluded from showing that it was not 
intended that the property should pass by the instrument 
creating the benami, and that in truth it still remained in 
the person who professed to part with it.’ He then refer- 
red to English decisions, and proceeded, “ Although, no 
doubt, it is improper that transactions of this kind should 
be entered into for the purpose of defeating creditors, yet. 
the real nature of the transaction is what is to be discovered, 


838; Bhowanny v. Purem, &. D. of 1853, 639; Ramsoonder vy. Anundnath, 8. 
D. of 1856, 542; Hurry Sunker v. Kali, Suth. for 1864, 265; Aloksoondry v. 
Horo, 6 Suth 287; Neshub v. Vyasmonec, 7 Suth. 118; per curiam, Azimut vy. 
Hurdowaree, ISM ILA. 402; S.C. 14 Suth. (P C. ) 14; Sukhimant v. Mahen.- 
dranath, 4B. L. R. (P.C. ) 98, 20; ae C. 138 Suth. (P. C.)1 

(y) Obhoychurn v. Treelochun, 8, D. of 1859, 1639 ; Ram Lall v. Kishen, 8 
o ert 1860, i. 486; per curiam, Ramanurga v. Mahasundur, 12 B. L.R 

) 438 

(z) Luckhee v. Taramonee, 8 Suth. 92; Purikheet v. Radha Kishen, ib. 221 ; 

Kaleenath v. Doyal Kristo, 13 Suth. 87. 
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the real rights of the parties. If the Courts were to hold 
that persons were concluded under such circumstances, 
they would be assisting in a fraud, for they would be 
giving the estate to a person when it was never intended 
that he should have it” (a). 

§ 405. Possibly the real rule is something intermediate 
between that which was laid down broadly in this last case, 
and in those which it appears to over-rule. Where a trans- 
action is once made out tv be a mere benami, it is evident 
that the benamidar absolutely disappears from the title. 
His name is simply au alias for that of the person beuefi- 
cially interested. The fact that A. has assumed the name of 
B. in order to cheat X., can be no reason whatever why a 
Court should assist or permit B. to cheat A. But if A. 
requires the help of the Court to get the estate back into his 
own possessivn, or to get the title into his own name, it may 
be very material to cousider whether A. has actually cheated 
X.ornot. If he has done so by means of his alias, then it 
has ceased to be a mere mask, and has become a reality. 
It may be very proper for a Court to say that it will not 
allow hun to resume the individuality, which he has once 
cast off in order to defraud others. If, however, he has not 
defrauded any one, there can be uo reasou why the Court 
should punish his intention by giving his estate away to B., 
whose roguery is even more complicated than his own. This 
appears to be the principle of the Euglish decisious. For 
Instance, persons have been allowed to recover property 
which they had assigued away in order to confer a parlia- 
meutary qualification npon a friend, who uever sat in parlia- 
ment; or in order to avoid serving in the office of a sheriff, 
where they ultimately paid the fine, instead of pleading that 
they had no property in the country; or where they had 
intended to defraud creditors, who in fact were never 


(a) Sreemutt, ys Debia v. Bimola, 21 Suth. 422, followed Gopeenath v. Jadoo, 
23 Suth. 42; Bykunt v. Goboollah, 24 Suth. 391. See, too, Birj Mohun v. Ram 
Nurstngh, 4 8. ». ‘841, (485) ; Param v. Laljt, 1 All. 403. 
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injured (b); or in order to avoid the effects of a conviction 
for a felony, which the grantor supposed he had committed, 
but which in fact he had not, and could not have com- 
mitted (c). But where the fraudulent or illegal purpose 
has actually been effected by means of the colourable grant, 
then the maxim applies, “ In pari delicto potior est conditto 
possidentis.” The Court will help neither party. “ Let the 
estate lie where it falls” (d). But it was suggested by Lord 
Eldon that perhaps this rule would not be enforced im case 
of one who claimed under the settlor, but was himself not 
a party to the illegality or frand (e). And in order to enable 
the grantee to retain the property, he must expressly set up 
the illegality of the object, and adimit that he is holding 
for a different purpose from that for, which he took the 
property (f). Even when the case is one in which the Conrt 
would not have relieved as matters stood originally, if 
fresh dealings have taken place between the real owner and 
the benamidar inconsistent with the ostensible character of 
the transaction, the former may be precluded from relying 
on his apparent title (g). 


§ 406. Even before the recent decisions, it was held in 
Bengal that there was nothing to prevent a man enforcing 
his rights against a benamidar, where he had made a new 
purchase, taking the conveyance in the name of a stranger, 
even theugh he had done so for the purpose of preventing 
the property from being seized by creditors. The Court, 
after referring to the cases already cited, said, “In this case 
the plaintiff does not seck to render void an act done by him 


(b) Birch v. Blaqrare, Awhb, 264; Cottinatan v. Fletcher, 2 Atk. 156; Plata- 
mone v. Staple, G. Coop, 250 ; Young v. Peachry, 2 Atk. 254; Symes v. Hughes, 
L R.9 Ey. 475; per Lord Westbury, Tennent v. Tennent, L. K.28e.& DO; 
Cecil v. Butcher, 2Jac. & W 565. 

(c, Davies v. Otty, 35 Beav. 208; Manning v. Gill, LR. 18 Eg. 485. Bee 
Great Berlin Steamboat Co., 26 Ch. D. 616 

(d) Duke of Bedford v. Coke, 2 Ves. Sen. 116; Muckleston v. Brown, 6 Ves. 
68; Chaplin v. Chaplin, 3 P. W. 238; Brackenbury v. Brackenbury 2 Jac. & 
W. 391; Doe v. Roberts, 2B. & Ald. 867; Lewin, 98; Story, Eg. Jur. § 298. 
This seems to be the effect of the Indian Trusts Act, 11 of 1862, § &4. Chenvi- 
rappa v. Puttappa, 11 Bom 708. (e) Lewin, 93; 6 Ves. 68. 

tf) Haigh v. Kaye, L. R.7 Ch. 469. 

(g) Mahadaj v. Vittil Vallal, 7 Bom. 78. 
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in fraud, or, in other words, to be relieved from the effect of 
his own fraudulent act. He simply sues to have a legal act 
enforced, an act legal in itself, though in the present instance 
done with a motive of keeping the property out of the reach 
of his creditors” (hk). It may also be well to remember that 
the rules which govern benami transactions have no appli- 
cation to the case of gifts made in contemplation of insol- 
vency, and with the intention of defrauding creditors (7). 
Nor to cases in which property has been sold or handed over 
to one creditor, in order to defeat an expected execution by 
another creditor (k). If the transfer is really intended to 
operate, and is not colourable, it is not a benami transaction. 
Whether it is valid or not, depends upon other considerations. 


§ 407. Decrees are conclusive between the parties both 
as to the rights declared, and as to the character in which 
they sue. It is allowable for a third person, who was not 
on the record, to come in and show that a suit was really 
carried on for his benefit (/). So, it is allowable for a per- 
sop who is on the record, to show that a suit was carried 
on really against a person who was not a party to it. But 
where judgment is given in an apparently hostile suit, it is 
not allowable for either party to come in and assert that 
the fight was all a sham, aud for the defendant on the 
record to show, that so far from being really a defendant 
he was the plaintiff, and that so far from judgment having 
been recovered against him, he had really recovered judg- 
ment (m). Hence as a general rule it is desirable, if not 
necessary, that the benamidar should be a party to all suits 
which affect the property of which he is the nominal owner. 
But this is not necessary when there is no dispute as to his 
title being only apparent (x). In the absence of any evi- 

., Suboodra v. Bikromadit, S. D. of 1858, 543, 548. 

(i) See Gnanabhai v. Srinavasa, 4 Mad. H.C, 84. . 

(k) Sankarappa v. Kamayya, 3 Mad. H. C. 231; Pullen v. Ramalinga, 
5 Mad. H.C 368; Tillakchand v. Jitamal,10 Bom H C. 206. 
(lt) Lachman v. Patniram, 1 All. 510. 


(m) Bhowabul v. Rajendro, 18 Suth. 157; Chenvirappa v. Puttappa, 11 Bom. 


708. 
(n) Kurveemonissa v. Mohabut, 8. D. of 1851, 356. 
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dence to the contrary, it is to be presumed that a suit 
brought by a benamidar has been instituted with the full 
authority of the beneficial owner, and if this is so, any 
decision come to in his presence would be as much binding 
upon the real owner, as if the suit had been brought by the 
real owner himself (0). Where, however, a suit is brought 
to establish the plaintiff’s right to land and for possession, 
if it appears that he is only benamidar his suit must be 
dismissed, and it will make no difference that the real 
owner is a defendant, and gave evidence disclaiming title (). 


(0) Gopinath v. Bhugwat, 10 Cal. 697, p. 705. 
(p) Hari Gobind v, Akhoy Kumar, 16 Cal. 364. 


CHAPTER XIV. 


MAINTENANCE. 


sd 
§ 408. Tue importance and extent of the right of main- Persons who are 

tenance necessarily arises from the theory of an undivided titled. 
family. Originally, no doubt, no individual member of the 
family had a right to anything but maintenance. This is 
still the law of Malabar (a), and the case is much the same 
in an ordinary Hindu family under Mitakshara law prior to 
partition (§ 268). The head of the undivided family is bound 
to maintain its members, their wives and their children ; 
to perform their ceremonies, and to defray the expenses of 
their marriages (b). In other words, those who would be 
entitled to share in the bulk of the property, are entitled to 
have all their necessary expenses paid out of its income. 
But the right of maintenance goes farther than this. Those 
who would be sharers, but for some personal disqualifica- 
tion, are also similarly entitled for themselves and their sons, 
for their wives, if chaste, and for their daughters. As for 
instance, those who from some mental or bodily defect are 
unable to inherit (c) ; illegitimate sons, when not entitled as 
heirs, even though the connection from which they sprung 
may have been adulterous (d); persons taken in adoption 
whose adoption has proved invalid, or who have been 





(a) Ante, § 220. As to the rights of the male members of a Malabar T'ar- 
waad to maintenance, see Bappan v. Makki, 6 Mad. 259; Parvati v. Kamaran, 
ibid. 841 ; Kunhammata v. Kunhikutti, 7 Mad. 288. Kesava v. Unikkanda, 
11 Mad. 307 ; Chandu v. Raman, ib. 378; Chekkutti v. Pakki, 12 Mad. 305. 

(b) Manu, ix, § 108; Narada, xiii. § 26—28, 38. This right is not founded on 
contract ; and, therefore, a suit for maintenance, where there is no special con- 
tract, is not cognizable by a Small Cause Court. Sidlingapa v. Sidava,2 Bom. 
oo) onaa ee oi 5) 

(c) Mitakshara, ii. 10; Daya Bhaga, v. § 10,11; D. K. S. iii. —17; V. 
art iv 11, § 1-9; W. & B. 751. Sarat 

(d) Mitakshara, i. 12, § 3; Muttusamy v. Venkatasubha, (Yetteyapooram 
Zemindary) 2 Mad. H. C. 298; affirmed 12 M. I. A. 208; 8.0.2 8B. L. BR 
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deprived of their full rights by the subsequent birth of a 
legitimate son (e). Whether the same privilege extended 
to outcasts and their offspring, is a point upon which the 
authorities differ (f). Since Act XXI of 1850 (Freedom 
of Religion) it has ceased to be a point of any practical 
importance. Concubines also are entitled to be main- 
tained, even though the connection with them is an adulter- 
ous one (y). But this hability only exists where the con- 
nection was of a permanent nature, analogous to that of 
the female slaves who in former times were recoguized 
members of a man’s family (h). A fortiori the widows of 
the members of the family are so entitled, provided they 
are chaste, and so long as they lead a virtuous life (t) ; 
and the parents, including the step-mother, and mother-in- 
law (k). The sister, or step-sister, is entitled to main- 
tenance until her marriage, and to have her marriage 
expenses defrayed. After marriage, her maintenance is a 
charge upon her husband’s family ; but, if they are unable 
to support her, she must be provided for by the family of 
her father (J). 





(P. C6.) 15; S.C.11 Suth. (P.C.) 6; Chuoturya v. Sahub Purhulad, 7 M.I.A. 
18; &.C. 4 Suth. (P.C.) 182; Rahi v. Govind, 1 Bom. 97; Viraramuthi v. 
Singaravelu, 1 Mad. 306. Nuppa vy. Singaravelu, 8 Mad. 325; Hargobind v. 
Dharam, 6 All. 329. 
(e) Mitakshara, i, 1], § 28; Datta Chandrika, i. § 15. See ante, § 163—165. 
f) Mitakshara. ii, 10, § 1; Daya Bhaga, v. § 11, 12; D.K.S. iii. § 14—16; 
V. May,., iv. 11, § 10. 

(g) Mitakshara, ii. 1, § 28; Daya Bhaga, xi. ],§ 48; V. May, iv. 8, § 5; 1 
Stra. H. L. 174; 2 W. MacN. 119; W. & B. 164; Khemkor v. Umiashankar, 
10 Bom. H. C. 881; Vranduvandas v. Yamuna, 12 Bom. H. C. 229. 

{h) Stkki v. Vencatasamy, 8 Mad. H. C. 144. 

(4) ‘“‘ Let them allow a maintenance to his woman for life, provided these 

reserve unsullied the bed of their lords. But if they behave otherwise, the 

rethren may resume that allowance” (Narada, xiii. § 26). This text is 
said by Jimuta Vahana to apply to women uctually espoused who have not 
the rank of wives, but another passage of Narada (cited Smriti Chan- 
drika, xi. 1, 5 34) is open to no such ubjection. ‘‘ Whichever wife (patn?‘) 
becomes a widow and continues virtuous, she is entitled to be povided with 
foodand raiment.’’ See, too, Smriti Chandrika, xi. 1, § 47; 2W. MacN. 112; 
Muttammal v. Kamakshy, 2 Mad. H.C. 837 ; per curiam, Sinthayee v. Thana- 
hapudayen, 4 Mad. H. C. 185; Kery Kolitany v. Moneeram, 13 B. L. R. 72, 88; 
§. C. 19 Suth. 367, 7 1. A. p. 151. But see Honamma v. Timannabhat, 1 Bom. 
559, where it was held that subsequent unchastity did not deprive a widow of a 
mere starving maintenance awarded by decree, post, § 414. See too Roma Nath 
v. Rajonimoni, 17 Cal. 674 

(k) 2 W. MaceN. 118, 118; W.& B., 234; per Norman, J., Khetramaniv. Kashi- 
nath, 2B. UL. R. (A.C. J.) 15; §.C. 10 Suth. (F. B.)93; Cooppummal v. Rook- 
many, Mad. Dec. of 1855, 288. Per curiam Savitribai v. Luzimibat, 2 Bom. 597. 

(1) 2 W, MacN, 118; W. & B., 245, 487 
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Misbehaviour, or ex-communication from caste on the 
ground of misbehaviour, does not of itself disentitle the 
offender to maintenance (m). 


§ 409. There is some difference of opinion as to whether 
the right of maintenance is an absolute obligation, which 
attaches itself upon certain persons by virtue of their rela- 
tionship to the destitute individual, or whether it is merely 
a claim upon the property of those who hold it, by virtue of 
their possession of the property. It is stated in a text 
ascribed to Manu, that ‘A mother and a father in their old 
age, a virtuous wife, and an infant son, must be maintained, 
even though doing an hundred times that which ought 
not to be done” (n). So the Mitakshara lays down that 
“Where there may be no property but what has been self- 
acquired, the only persous whose maintenance out of such 
property is imperative are aged parents, wife, and minor 
children” (0). The Smriti Chandrika also expressly states 
that the obligation to maintain widows is dependent on 
taking the property of the deceased (p). ‘This rule is 
followed in Madras, where suits for maintenance have been 
dismissed when brought by a widow against her brothers- 
in-law, or her father-in-law, who held no ancestral property, 
or where the only property out of which maintenance could 
be given was a salary (g). So, it has been held in Bengal that 
the widow of a separated brother is not entitled to be main- 





(m) Putanvitil Seyan v. Putanvitil Ragavan, 4 Mad. 1713; R.v. Marimuttu, 
ibid. 243. 

(rn) 8 Dig. 406. The last clause is cited in another chapter as meaning that 
these relations must. be maintained even by crime. See per curiam, Savitribat 
v. Luximibai, 2 Bom. 697. 

(0) Mitakshara on Subtraction of Gift, cited Stra. Man. § 209; Subbarayana 
v. Subsakka, 8 Mad. 286. <A step son is not bound to support his step-mother 
unless he has family property. Bat Daya v. Nathu Govindlal, 9 Bow. 279 ; 
Kedar Nath v. Hemangint, 18 Cal. 336. ; 

(p) Smriti Chandrika, xi. 1. § 84. ‘‘In order to maintain the widow, the 
elder brother or any of the others above mentioned must have taken the pro- 
perty of the deceased ; the duty of maintaining the widow being dependent on 
taking the property.’’ It is immaterial whether the property is movable or real. 
Kamini Dassee v. Chandra Pode, 17 Cal. 378. 

(q) Vuddav. Venkummah, Mad. Dec. of 1858, 225; Comarasawmy v. Sellum- 
maul, Mad. Dec. of 1859, 5; Virabadrachari v. Kuppammal, 1b. 265; Brahma- 
varapu v. Venkamma, ib. 272; Ammakannu v. Appu, 11 Mad. 191. See Visa- 
latchy v. Annasami, 6 Mad. H.C. 150, where tho point had been left undecided. 
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tained by the family of her father-in-law, and the same 
opinion was given by the Bombay High Court, in a case 
where a deserted wife claimed maintenance from her 
husband’s brothers. Their liability was stated to depend upon 
their having in their hands any of her husband’s property (r). 
In a case under the Mitakshara law in Bengal, Kemp, J., 
said, “ ‘I'he question to be decided is, whether the father 
and son were joint in estate, and whether any joint estate 
was left which was burthened with the payment of proper 
maintenance to the plaintiff, the defendant’s daughter- 
in-law” (s). The question was recently examined with great 
fulness and care by the Courts of the North-West Provinces 
and of Bengal. Inthe former the widow of a deceased mein- 
ber of a joint family claimed maintenance from her father- 
in-law and brothers-in-law. There was admittedly joint 
ancestral property, but it was contended that the widow 
could only be maintained ont of her husband’s property, 
and that he left none, his interest in it passing to his copar- 
ceners. The Court affirmed her claim. They rested it on 
the ground that the share which her husband had in the 
property had passed to the defendants, that she could not 
be in a worse position than the wife of a disqualified heir, 
who would be admittedly entitled to maintenance ; that she 
might be looked upon as one who, though interested in the 
property, was disqualified from inheriting it by sex; and 
that where her husband had an interest in property, out of 
which she would be maintained during his life, the obligation 
to maintain her out of that property continued afterhisdeath, 
whether it passed by inheritance or by survivorship (é). 
It will be observed that it was assumed that there would 
have been no such obligation if there had been no joint 
property, or if it had not passed into the hands of the 
defendants, and the judgments relied much on the passage 
in the Smriti Chandrika (xi. 1, § 34), in which this rule is 


(r) Kumulmoney v. Bodhnarain, 2 W. MacN. 119; Ramabait v. Trimbak, 
9 Bom. H. C. 288. 

(8) Hema Kooeree v. Ajoodh aa a ae 

(t) Lalti Kuar v. Ganga, 7 N.-W.P 
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laid down. The principle that a widow of a son has no 
legal claim for maintenance against the separate or self- 
acquired property of her father-in-law was affirmed by a 
Full Bench of the Allahabad High Court. They held, 
however, that the father-in-law was uuder a moral obli- 
gation to provide for the widow out of this property, and 
that when, upon his death, the property devolved upon his 
other sons they came under a legal obligation to carry out 
this moral oblivation, and could be compelled to do so (w). 


§ 410. The Bengal decision was given on appeal from a 
judgment of a Full Bench under the following circum- 
stances (v): The plaintiff was the widow of the defendant’s 
son, ‘here was no joint family property, and the son left 
no property of hisown. ‘The only property possessed by 
the father-in-law was a monthly pension. After her hus- 
band’s death, the widow went to reside in her own father’s 
house. ‘lhe suit was-brought by her to have a fixed money 
payment made to her. It was admitted that the defendant 
was willing to support her in his own house, and that she 
had not been driven from his house by any ill-treatment. It 
was held by eleven out of thirteen Judges (diss. Loch and 
Kemp, JJ.) that her claim could not be supported. For the 
purpose of this ruling, however, it was not necessary to 
decide whether the father-in-law was under an obligation 
to give his daughter-in-law lodging, food and raiment. It 
was only necessary to decide that where she practically 
refused to accept these, she was not entitled to a fixed 
monthly allowance. It was admitted by all the Judges 
that where a person took property, either by inheritance 
or survivorship, he would be legally bound to maintain 
those whose maintenance was a charge upon it in the hands 
of the last holder. But where there was no such property, 
Peacock, ©. J., Mucphersou, Bayley, Glover, JJ., were of 
opivion that there was no legal obligation whatever to 

(u) Janki v. Nand Ram, 11 All. 194. This case was approved and followed 
by the High Court of Bengal, Kamini Dassee v. Chandra Pode, 17 Cal. 378. 


(v) Kheframani v. Kashinath, 2B. L. R.(A.C0.J.)15; 8.C. 10 Suth. (F. B.) 
89; Ramcoomar v. Ichamoyi, 6 Cal. 36. 
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maintain the daughter at law, and that the precepts which 
seemed to enjvin upon relations the duty of maintaining the 
widows of deceased members were of merely moral obli- 
gation. On the other hand, several of the other Judges 
stated that they offered no opinion as to the right of a 
dependent widow to receive necessary subsistence in the 
house of the head of the family. If he allowed her to 
continue in his house as a member of the family, and if she 
were an infant, or otherwise unable to maintain herself, it 
was intimated by Norman, J., that such a state of things 
would carry with it a legal obligation on the part of the 
father-in-law, who had taken upon himself the care of her 
person, and the charge of entertaining her as a member of 
his family, and on whose protection she was dependent, to 
provide her with food and the actual necessaries of life. 
But the Civil Courts would have no jurisdiction to interfere 
with his discretion in determining the manner in which this 


obligation should be discharged (x). 


§ 411. In Bombay, it was formerly laid down that where 
a widow of one of the near members of the family, such as 
a father, son, or brother, is actually destitute, she has a 
legal right to be maintained by the other members, even 
though they were separated from her late husband, and 
possess no assets upon which he or she ever had a claim (z). 
These cases were, however, examined and over-ruJed in a 
later decision, in which a widow, who was living apart from 
her husband’s family, sued his paternal uncle, the nearest 
surviving male relation of her husband, for a money allow- 
ance as maintenance. The Court, after an exhaustive review 
of the whole law upon the subject, held that the suit must 
fail for two reasons, either of which would be fatal to her 
claim; first, that the defendant was separated in estate 
from the plaintiff’s husband at the time of his death ; and 


(w) 2B. L.R.(A. C.J.) p. 48; 8. 0. 10 Suth. (F. B.), p. 95. 

(x) Baee v. Lukmeedass, ) Bom. H.C.18; Chandrabhagabai v. Kashinath, 
2 Bom. H. C. 341; Timmappa v. Parmeshriamma, 5 Bom. H. C. (A. C.J.) 180; 
Udaram vy. Sonkaboi, 10 Bom. H, O. 483. 
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secondly, that at the institution of the suit there was not in 
the possession, or. subject to the disposition, of the defend- 
ant, any ancestral estate, or estate of the plaintiff’s hus- 
band, or of his father (y). 


§ 412. The obligation to maintain a son appears to be 
limited to the case of his being an infant (z), in which case 
the law of every nation imposes an obligation upon the 
parent to maintain him, or of his being a co-sharer in the 
property of which his father is the manager. ‘The mere 
relationship of father and son imposes no such obligation, 
where the son has reached an age at which he can support 
himself. Whether the case might be different if a perma- 
nent incapacity to support himself were made ont is not 
clear. <A temporary incapacity would certainly entail no 
such duty (a). Where, however, the whole of the family 
property is impartible, and subject to the law of primogeni- 
ture, an adult son is entitled to maintenance, since this is 
the only mode in which he can obtain any benefit from the 
ancestral estate (6). 


§ 413. The maintenance of a wife by her husband is, of 
course, a matter of personal obligation, arising from the 
very existence of the relation, and independent of the pos- 
session of any property (c). And this obligation attaches 
from the moment of marriage. Where the wife is imma- 
ture it is the custom that she should reside with her parents, 
and they maintain her asa matter of affection, but not of 
obligation. If from inability, unwillingness, or any other 
cause, they choose to demand her maintenance from her 
husband, he is bound to pay it (d). And, conversely, her 


YP ) Savitribai v. Lusimibai, 2 Bom. 573; Apaji v. Gangabai, 1b. 6382; Kalu 
ashibai, 7 Bom. 127 ; Bai ‘Kanku v. Bai Jadav, 8 Bom. 15; Adibai v. Cur- 
pandas: 11 Bom. 199 

(cz) Ante, 5 ae Amma Kannu v. A pw, 11 Mad. 91. 

(a) Premchand v. Hulashchand, 48. L. R. Appx. 23; S.C. 12 Suth. 494. So 
as to grandson, Mon Mohinee v. Baluck, 8 B.L. R. 22; "S.C. 15 Suth. 498; or 
adult illegitimate son, Nilmoney v. Baneshur, 4 Cal. 91. 

(b) Himmat v. Ganpat, 12 Bom. H.C.94; Ramchandra v. Sakharam, 2 Bom. 
346 ; post, § 416. 

(c) Ante, § 409. (d) Ramien v. Condummal, Mad Dec. of 1858, 154. 
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husband is alone liable. No other member of the family, 
whether joint or separate, can properly be made a party 
to the suit, unless, perhaps, in cases where he has abandoned 
her, and his property is in the possession of some other re- 
lation. (e). 


§ 414. As soon as the wife is mature, her home is neces- 
sarily in her husband’s house (f). He is bound to main- 
tain her in it while she is willing to reside with him, and to 


perform her duties. If she quits him of her own accord, 


either without cause, or on account of such ordinary quarrels 
as are incidental to married life in general, she can set up 
no claim to a separate maintenance (g). Nothing will justify 
her in leaving her home except such violence as renders it 
unsafe for her to continue there, or such continued ill-usage 
as would be termed cruelty in an English matrimonial 
Court (kh). For instance, where a Hindu husband kept a 
Mahomedan woman, the Court considered that this was such 
conduct as rendered it impossible for the wife to live with 
him any longer, consistently with her self-respect and reli- 
yious feelings (i). But I doubt whether the same rule 
would be applied to the mere keeping of a concubine, which 
is a matter of familiar usage among Hindus, especially of the 
higher ranks (k). And the circumstance of a man’s taking 
another wife, even without any of the reasons which are 
stated as justifying such a course (1), does not entitle a 





(e) Iyagaree v. Sashamma, Mad. Dec. of 1856, 22; Rangaiyan v. Kaliyan; 
Mad. Dec. of 1860, 86; Gudimella v. Venkamma, Mad. Dec. of 1861, 12; Ra- 
mabat v. Trimbak, 9 Bom. H. C. 288. 

(f) See the whole subject discussed in Dadaji v. Rukmabat, 9 Bom. 529, rever- 
sed 10 Bom. 301, where a wife of mature years, whose marriage had never been 
consummated, refused to take up her residence with her husbaud, and it was 
held that a suit would lie to compel her te do so. 

(g) 2 W. MacN. 109; Kullyanessurce v. Dwarkanath, 6 Suth. 116; 8. C. 2 
Wym. 123; Sidlingapa v. Sidava, 2 Bom. 634. 

(h) Pudmanabiah v. Moonemmah, Mad. Dec. of 1857, 188; Vejayahv. Anja- 
lummaul, Mad. Dec. of 1853, 223; Matangini v. Jogendro, 19 Cal. 84. 

(1) Lalla Gobind v. Dowlut, 6 B. L. R. Appx. 85; 8. C. 14 Suth. 451. As to 
cases where either party becomes a convert and is therefore repudiated by the 
other, see Act xxi of 1866, (Native Converts Marriage Dissolution). 

(k) Yajnavalkya says (V. May., xx. § 2), ‘‘ Let the bidding of their husbands 
be performed by wives; this is the chief duty of a woman. Even if he be 
arcused of deadly sin, yet let her wait until he be purified from it.”’ 

(1) See as to these, Manu, ix. § 77—82. 
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wife to leave her home, so long as her husband is willing to 
keep her there (m). For such a step on his part is one of 
the incidents of Hindu married life. Of course, a wife who 
leaves her home for purposes of adultery cannot claim to 
be maintained out of it, nor to be taken back (n) Whether 
an unchaste wife can be turned out of doors by her hus- 
band without any provision whatever seems unsettled. It is 
stated generally that an unchaste woman may be turned out 
of doors without any maintenance (0). But the passages 
upon which this dictum rests refer to the maintenance either 
of the. wives of disqualified heirs, or of the widows of 
deceased coparceners (p). Vasishtha treats even adultery 
on the part of a wife as an expiable offence, and states the 
particular penances by which she is rendered pure again. 
He adds, ‘‘ But these four wives must be abandoned, one 
who yields herself to her husband’s pupil or guru, and 
especially one who attempts the life of her lord, or who 
commits adultery with a man of a degraded caste.” In 
another passage he says, “A wife though tainted by sin, 
whether she be quarrelsome, or have left the house, or have 
suffered criminal force, or have fallen into the hands of 
thieves, must not be abandoned; to forsake her is not 
prescribed by the sacred law.” ‘ Those versed in the sacred 
law state that there are three acts ouly which make women 
outcastes, the murder of the husband, slaying a learned 
Brahman, and the destruction of the fruit of their womb” (q). 
It appears pretty certain that no one except her husband, 
or perhaps her son, is bound to keep an unchaste woman 
alive. But there are contradictory opinions as to whether 
her husband is not liable to furnish her with a bare subsist- 
ence. The obligation, if it exists, is dependent on the 


(m) Manu, ix. § 883; Virasvami v. Appastami, 1 Mad. H.C. 375; Rajah Row 
Boochee v. Vencata Neeladry, 1 Mad Dec. 366. 

(n) 2 W. MacN. 109; Ilata v. Narayanan, 1 Mad. H. C. 872. 

(0) V. May., iv. 11, § 12; Smriti Chandrika, v. § 43. 

(p) See Narada, xiii. § 25, 26; Mitakshara, ii, 1, § 7; Ni erane 174; Daya 
Bhaga, xi. 1, § 48, and per P. ©. Moniram v. Kerry Kolitany, 7 1, A.151; 8. 
©. 5 Cal. 776. ; 7 

(gq) Vasishtha, xxi. 7—10; xxviii. 2—7. 
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woman abandoning her course of vice (r). Where a decree 
has been given awarding a bare maintenance to a woman, 
it has been held that she does not forfeit it by subsequent 
unchastity. Though it might be different if the maintenance 
awarded were on the full scale (s). This ruling was dis- 
sented from in a later case where a widow was declared 
not entitled even to a starving maintenance on account of 
her incontinence. There, however, the property out of 
which she claimed to be maintained had been bequeathed 
by her father-in-law to her mother-in-law, by whom the 
action was brought to recover it, and the Court intimated 
that possibly her husband or her son would be bound to 
keep her from absolute destitution (¢). This decision was 
again followed in a case very similar to that of Honamma 
v. Timannabhat, the widow having obtained a decree for 
maintenance before her misconduct. The Court held that 
her subsequent unchastity might be used either as a defence 
to an action by her to enforce the decree, or as a ground 
for setting it aside. They relied on the text of Narada 
referred to in the Daya Bhaga (XI. 1, § 48) :—*“ Let them 
(the husband’s relations) allow a maintenance to his women 
for life, provided they keep unsullied the bed of their lord ; 
but if they behave otherwise, the brother may resume that 
allowance.” This text is pointed out by the Privy Council 
in Moniram v. Kerry Kolitany (u), as clearly showing that 
the right was one liable to resumption or forfeiture as 
distinguished from the case of a widow’s estate by suc- 
cession (v). 


When a wife leaves her husband’s home by his consent, he 


(r) Bussunt v. Kummul, 7 8. D. 144 (168); 1 Stra. H. L.172; 2 Stra. H. L. 
39, 309; Stra. Man. § 206; Muthammal v. Kamakshy Ammal, 2 Mad. H. C. 
337. And consider remarks of H. Ct. Lakshman v. Ramchandra, 1 Bom. 560. 
See texts. 2 Dig. 422—425; Narada, xii. § 91; Yajnavalkya, i. § 70; Viramit., 
p. 158 ; per curiam, 17 Cal. P. 679. 

(s) Honamma v. Timannabhat, 1 Bom. 559. But see per curiam, Sinthayee 
v. Thanakapudayen, 4 Mad. H. G. 186. 

(t) Valu v. Gunga, 7 Bom. 84. (wu) 71. A. p. 151. 
_ (v) Vishnu Shambhog v. Manjamma, 9 Bom. 108. The rule applies a fortiort 
m the oe of a concubine of a deceased coparcener. Yashvantrav v. Kashibat, 

om, 26. 
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is, of course, bound to receive her again when she is desirous 
to return, and if he refuses to do so, she will be entitled to 
maintenance just as if he had turned her out (w). 


A wife who is unlawfully excluded from her own home, or 
refused proper maintenance in it, has the same right to 
pledge her husband’s credit, as a wife in England. But the 
onus lies heavily on those who deal with her to establish 
that she is in such a position (a). 


§ 415. ‘he same reasons which require a wife to remain 
under her husband’s roof do not apply where she has become 
a widow. No donbt the family house of her husband’s 
relations isa proper, but not necessarily the most proper, 
place for her continued residence (y). Where she is young, 
and is surrounded by young men, it may even be more 
prudent and decorous for her to return to her father’s care, 
and it may, under many circumstances, be not only a safer 
butahappier home. At all events it is now settled by deci- 
sions of the highest tribunal that “all that is required of her 
is, that she is not to leave her husband’s house for impro- 
per or unchaste purposes, and she is entitled to retain her 
maintenance, unless she is guilty of unchastity, or other 
disreputable practices, after she leaves that residence” (z). 
It does not, however, follow, that the right to choose a 
separate residence and a money maintenance rests abso- 
lutely with the widow, merely for her own pleasure. The 
Bombay High Court, after a review of all the previous 
decisions, appears to be of opinion that the Courts have a 
discretion, ‘‘ which should be exercised so as not to throw 
upon the deceased husband’s family a needless or oppres- 
sive burden at the caprice of the widow or her family.” 
They cited with approval, as containing the true principle 


(w) Nitye v. Soondaree, 9 Suth. 475. 

(w) Virasvami v. Appasvami, 1 Mad. H. C. 375. (y) 2 Dig. 450. 

(z) Pirthee Singh v. Rani Rajkooer, 12 B. L. R. (P. C.) 288; 8. C. 20 Suth. 
21, where most of the previous cases are cited; Visalatchi v. Annasamy, 5 
Mad. H.C. 150; Kasturbai v. Shivajiram, 3 Bom. 872, dissenting from Rango 
Vinayak v. Yamunabai, 3 Bom. 44; per curiam, 6 Mad. p. 85; Gokibast v. 
Lakhmidas, 14 Bom. 490. 
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of law, the statement by Colebrooke (2 Stra. H. L. 401) 
“She does not lose her right of maintenance by visiting 
her own relations ; but a widow is not entirely her own mis- 
tress, being subject to the control of her husband’s family, 
who might require her to return to live in her husband’s 
house (a).” If the husband chose by his will to make it a 
condition, that his widow should reside in his family house, 
such a direction would be binding, and the continuance of 
her maintenance would depend upon her obedience ()). A 
widow cannot insist on residing in any particular house. 
If she elects to live with her husband’s family, she must 
accept such arrasigemceuts for her residence as they make for 
her (c). In Madras it has been laid down that a widow 
who, without auy special cause, elects to live away from her 
husband’s relations, is not entitled to as liberal an allow- 
ance as she would be if, from any fault of theirs, she was 
unable to live with them (d). But I imagine that her elec- 
tion to live apart from them cannot be visited with any- 
thing in the way of a penalty, or forfeiture of her proper 
rights (e). Under Bengal Law, where a partition takes 
place between the sons and stepsons of a widowed mother, 
her claim for maintenance attaches upon the share of her 
own sons, not upon the whole estate. So long as the estate 
is undivided the maintenance of all the mothers is a charge 
upon the whole estate (/). 


§ 416. A female heir is under exactly the same obliga- 
tions to maintain dependent members of the family as a 
male heir would have been under by virtue of succeeding 
to the same estate (g). The obligation extends even to the 





(a) Rango Vinayak v. Yanwunabat, 3 Bom. 44; Ramchandra v. Sagunabai, 
4 Bom. 261. 

(b) Bamasunderi v. Puddomonee, 8. D. of 1859, 457; Cunjhunnee v. Gopee, 
F. MacN. 62; per curiam, Pirthee Singh v. Rani ig hice 12 B. L. R. 247; 
S. C. 20 Suth 21. Mulji Baishanker v. Bat Ujam, 18 Bom. 218; Girianna v. 
Honamma, 15 Bom. 286. : 

(c) Mohun Geer v. Mt. Tota, 4N.-W. P. 158. 

(d) Anantatya v. Savitramma, Mad. Dec. of 1861, 59. 

(e) See cases cited, note (z); Nittokissoree v. Jogendor, 5 A. I. 55. 

(f) Hemangini Dasi v, Kedarnath, 161. A. 115; 8. C. 16 Oal. 7658. 

Gunga v. Jeevee, 1 Bor. 884 [426]; 3 Dig. 460. 
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King when hetakesthe estate by escheat, or by forfeiture (h). 
And where the claim to maintenance is based upon the 
possession of family property, it equally exists though the 
property is impartible, as being in the nature of a Raj, ora 
Zemindary in Southern India (7). In Bombay it has been 
held that where a member of an ordinary undivided Hindu 
family is in a position to sue for a share of the property, 
he cannot sue for maintenance (&). But it is difficult to see 
why a coparcener, who is willing to continue as a member 
of an undivided family, should be driven out of 1t by what 
must be wrongful conduct on the part of the manager, in 
refusing him his proper support out of the family funds. 
Such suits are, of course, very rare, as maintenance would 
never be refused to a coparcener unless his right as such 
was denied, in which case he would naturally test his right 
by suing for a partition. 


§ 417. In cases where a man forsakes his wife without 
any fault on her part, it is said that he is bound to give her 
one-third of his property, provided that would be snfficient 
for her maintenance (J). In other cases no rule is, or can 
be, laid down as to the amount which ought to be awarded. 
In avy pariicular instance the first question would be, what 
would be the fair wants of a person in the position aud rank 
of life of the claimant? ‘lhe wealth of the family would be 
a proper element in determining this question. A member 
of a family who had been brought up in affluence would 
naturally have more numerous and more expensive wants 
than one who had been brought up in poverty. ‘lhe extent 
of the property would be material in deciding whether these 


(h) Narada, xiii. § 52; Golab Koonwur v. Collector of Benares,4 M. I. A. 
246; 8. O. 7 Suth. (P. C.) 47. 

(i) Muttusawmy v. Vencataswara, 12M.f. A 208;S8. C.2B.L. BR. (P. C) 
15; Pa aie 11 Suth. (P. C.)6; Katchekaleyana v. Kachivijaya, 1b. 495; S.C. 2 
B. R.(P.C ) 72; 8.C. 11 Suth. (P. C.) 83; ante, § 412. In the case of the 
Pe ‘Raj the Court held that there was no law, or custom, which entitled 
any one but a son or daughter of uve decexsed Rajah to receive maintenance. 
Nilmony Singh v. Hingoo, 5 Cal. 2 

(k) puna Sing v. Ganpat Stage 12 Bom. H. C. 96, n 

(tl) V. May., xx. §1; Huree Bhaee v. Nathoo, 1 Bor. 63 [69] ; Ramabai v. 
Trimbak, 9 Bom. H. C. 288. 
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wants could be provided for, consistently with justice to the 
other members (m). The extent of the property is not, 
however, a criterion of the sufficiency of the maintenance, 
in the sense that any ratio had existed between one and the 
other. Otherwise, as the Judicial Committee remarked (1), 
“a son not provided for might compel a frugal father, who 
had acquired large means by his own exertions, to allow a 
larger maintenance than he himself was satisfied to live 
upon, and than children living as part of his family must be 
content with.” Every case must be determined upon its own 
peculiar facts. As regards widows, since they are only 
entitled to be maintained by persons who hold assets over 
which their deceased husbands had a claim, (§ 409—+411) 
the High Court of Bombay has ruled that it follows as a 
corollary, ‘‘ that the widow is not, at the utmost, entitled to 
a larger portion of the annual produce of the family pro- 
perty than the annual proceeds of the share to which her 
husband would have been entitled on partition were he now 
living” (0) 


In calculating the amount of maintenance to be award- 
ed to a female, her own stridhana is not be taken into 
account, if itis of an unproductive character, such as clothes 
aud jewels. For she has a right to retain these, and also to 
be supported, if necessary, by her husband’s family. But 
if her property produces an income, this is to be taken into 
consideration. For her right is to be majntained, and, so far 
as she is already maintained out of her own property, that 
right is satisfied (p). And it would seem that a member of 
the family, who has gnce received a sufficient allotment for 
maintenance, and who has dissipated it, cannot bring a suit 
either for a money allowance, or for subsistence out of the 

(m) Baisni v. Rup Singh, 12 All. 558. 
(n) Tagore v, Tagore, 9 B. L. R. p. 418; 8. C. 18 he 359; Bhugwan v. 
Bindoo, 6 Suth. 286 ; Nittokissorce v. Jogendro, 51LA 
. Madhavrav v. Gangabai, 2 Bom. 639; Adtbaiv. Ouriandae: 11 Bom. 199. 
) 1 Stra. H. 171; 2 Stra. H. L. 807 ; Shib Dayee v. Doorga Pershad, 
anOw. P. 68; Chasdeabhagcha¢. Kashinath, 2 Bom. H.C. 841; per curiam, 
Savitribes v. Lusimibai, 2 Bom. at p. 584. A mere right of action to recover 


property under a will is not a legitimate ground for reducing maintenance. 
Gokebai v. Lakhmidas. 14 Bom. 490. 
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family property (q). On the other hand, an allowance fixed 
in reference to a particular state of the family property may 
be diminished by order of the Court if the assets are after- 
wards reduced (7), provided the reduction has not arisen 
from the voluntary act of the person liable for mainten- 
ance (s). And on the same principle, no doubt, the allow- 
ance might be raised, if the property increased. 


Arrears of maintenance used to be refused by the Madras 
Sudder Court. But this view has now been over-ruled, and 
it is settled that such arrears may be awarded, at all events 
from the date of demand (¢). Such an award is, however 
at the discretion of the Court, and arrears may properly be 
refused where a widow has chosen to live apart from her 
husband’s relations without any sufficient cause, and has then 
sued not only for a declaration of her right to future 
maintenance, but for a lump sum as arrears for the period 
during which she resided with her own family (uw). The 
Bombay High Court has lately ruled that, even without a 
precedent demand, a widow may recover arrears of mainten- 
ance for any period, subject to the operation of the law of 
limitation. That is to say, that a demand and refusal may 
limit her right to arrears, but is not required to create it (v). 


§ 418. Another question is, whether the claim for main- 
tenance is merely a lability which ought, in the first place, 
to be satisfied out of the family property, or whether it is 
an actual charge upon that property, which binds it in the 
hands of the holders of the property ? 





(q) Savitribat v. Lucimibai, 2 Bom 573. 

(r) Rukabat v. Gandabat, 1 All. 594. 

(s) Vijaya v. Sripathi, 8 Mad. 94. 

(t) Venkopadhyaya v. Kavari, 2 Mad. H. C. 86; Sakiwarbai v. Bhavaniee, 
1 Bom. H. O. 194; Aoacaee Mt. Lukhymonee, 2 Wym. 49; Pirthee Singh v. 
Ranee Raj Kooer, 2 N.-W. P. 170; affirmed, 12 B. L. R. (P. C.) 238; S C. 20 
pe 21; Jadumant v. Kheytra Mohan, V. Darp. 884; Narbadabai v. Mahadev, 
5 Bom. 99. 

(u) Rango Vinayak v. Yamunabat, 8 Bom. 44. 

(v) Jtvi v. Rami, 8 Bom. 207. See as to the effect of limitation upon a 
decree awarding maintenunce, Lakshmibai v. Bapuwji, 12 Bom. 65. A merely 
declaratory decree for maintenance cannot be enforced, Venkanna v. Aitamma, 
12 Mad. 188. Otherwise where the decree 4 ee vad awards future maintenance. 
Ashutosh Bannerjee v. Lukhimoni, 19 Cal. 189. 
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There are several texts which prohibit the gift of property 
to such an extent as to deprive a man’s family of the means 
of subsistence. Vrihaspati says (w), “A man may give 
what remains after the food and clothing of his family ; the 
giver of more (who leaves his family naked and unfed) may 
taste honey at first, but shall afterwards find it poison. If 
what is acquired by marriage, what has descended from an 
ancestor, or what has been gained by valor, be given with 
the assent of the wife, or the co-heirs, or of the King, the 
gift is valid.” “ Katyayana declares what may and may 
not be given. Except his whole estate and his dwelling- 
house, what remains after the food and clothing of his 
family a man may give away, whatever it be (whether fixed 
or movable) ; otherwise it may not be given” (#). Jyasa 
says (y), ‘They who are born and they who are yet unbe- 
gotten, and they who are actually in the womb, all require 
the means of support, and the dissipation of their heredi- 
tary maintenance is censured.”” So a passage ascribed to 
Manu (z) declares, “The support of persons who should 
be maintained is the approved means of attaining heaven. 
But hell is the man’s portion if they suffer. Therefore let 
a master of a family carefully maintain them.” This Jumuta 
Vahana explains by saying, ‘The prohibition is not against 
a douation or other transfer of a small part not in compati- 
ble with the support of the family.” 


Upon these passages, however, it is to be observed: First, 
that they all refer to cases of gift or dissipation, where no 
cousideration exists for the transfer. ‘I'he same prohibition 
would not apply to a sale, either for a family necessity, or 
for value, where the purchase-money would take the place 
of that which was disposed of. Secondly, the penalties sug- 
gested seem to be rather of a religious nature, punishing 
the act, than of a civil nature, invalidating it. Thirdly, 
the very authors who cite these texts treat them as merely 


(w) 2 Dig. 181. (x) 2 Dig. 188; 3 Dig. 581. (y) Daya Bhaga, i. § 45. 
(2) Daya Bhaga, ii. § 28, 24, not to be found in the Tnstitates. le 


Paras. 418 & 419.] MAINTENANCE. 


moral prohibitions, and Jagannatha points out, acutely 
enough, as to one text, that the gift cannot be invalid, if 
the immediate result of it is to taste as honey in the mouth 
of the donor (a). 


§ 419. The question has arisen frequently for decision 
within the last few years, though it can hardly be said that 
every point that can be suggested has been set at rest. 
It seems to be how settled that the claim even of a widow 
for maintenance is not such a lien upon the estate as binds 
it in the hands of a bond fide purchaser for value without 
notice of the claim (6). As Phear, J., said (c), “‘ When the 
property passes into the hands of a bond fide purchaser 
without notice, it cannot be affected by any thing short ot 
an existing proprietary right; it cannot be subject to that 
which is not already a specific charge, or which does not 
contain all the elements necessary to its ripening into a 
specific charge. And obviously, the consideration received 
by the heir for the sale of the deceased’s property will, so 
far as the widow’s right of recourse to it is concerned, take 
the place of the property sold.” It was also pointed out 
by the Bombay High Court (d) that the texts which are 
relied on as making the maintenance a charge upon the 
inheritance are exactly similar to those which charge it 
with the payment of debts, the expenses of marriage and 
funeral ceremonies, and the charges of initiation of younger 
members. But these charges would admittedly not be pay- 
able by a purchaser for value, whether with or without 
notice of their existence. They also pointed ont that such 
a doctrine would equally invalidate a sale made by the 
husband himself, as a wife’s maintenance is even a stronger 
obligation than that of maintaining a widow. In fact the 
Madras Sudder Court did carry out the principle to that 
full extent, by holding that a sale of property made by a 

(a) 2 Dig. 182; Daya Bhaga, ii. § 28. 

(b) Bhagabati v. Kanailal,8B L. R. 225; 8 C.17 Suth. 433 note; Adhr- 

ranee v. Shona Malee, 1 Cal. 865; Lakshman v. Sarasvatibat, 12-Bom. H. ©. 


69; Lakshman v. Satyabhamabat, 2 Bom. 494. 
(c) 8B. L. R. 229. (d) 12 Bom. H.C. p. 77. 
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husband was invalid, where nothing was left for the main- 
tenance of his wife (e.) 


§ 420. Supposing this to be established, it would follow 
that the purchaser must have notice, not merely of the exist- 
ence of a right to maintenance—that is, of the existence 
of persons who did or might require to be maintained—but 
of the existence of a charge actually created and binding 
the estate. Otherwise, it is evident that an estate never 
could be purchased as long as there was any person living 
whose maiutenance was, or might become, a charge upon 
the property. A decree actually settling the amount of 
maintenance, and making it a lien upon the property, would, 
of course, be a valid charge ; but not, apparently, a merely 
personal decree against the holder of the property (f). So, 
if the property was bequeathed by will, and the widow’s 
maintenance was fixed and charged upon the estate by the 
same will (g); or, if by’an agreement between the widow 
and the holder of the estate, her maintenance was settled 
and made payable out of the estate (hk), a purchaser taking 
with notice of the charge would be bound to satisfy it. 
And the charge, where it exists, is a charge upon every 
part of the property, and may be made the ground of a suit 
against any one who holds any part of it (7). In a case 
already quoted, Phear, J., seemed to think that notice of a 
widow having set up a claim for maintenance against the 
heir would be sufficient (k). But if nothing binds the 


(e) Lachchanna v. Bapanamma, Mad. Dec. of 1860, 280. : 
(f) Per West, J., Lakshman v. Satyabhamabai, 2 Bom. p. 524; Adhiranee v. 
Shona Malee, 1 Cal. 865; Saminatha v. Rangathammal, 12 Mad. 285. Nor would 
a decree rgainst u member of a joint family in her individual capacity bind the 
Joiut family property xs against its representative, or other members, not parties 

tu the suit. Muttia v. Virammal, 10 Mad. 288. 

(9) Prosonno v. Barbosa, 6 Suth. 253. 

(h) Heera Lall v. Mt Kousillah, 2 Agra, 42. See this case explained, 12 
Bom. H.C. 75; Abadi v. Asa, 2 All. 162. 

(1) Ramchandra v. Savitribai, 4 Bom. H. C. (A.C. J.)78 Seecit explained, 
Nistarini v. Makhanlal, 9 B. L. R. 27; 8. C. 17 Suth. 482; 12 Bom. H. C. 78. 
If the holder of part of the property pays the whole mainteuance, bis remedy is 
by a suit for contribution, 4 Bom. H. C. (A. C. J.) 78. 

(k) 8B. L. R. p. 229; 8. C. 17 Sutb. 438, note; West, J., satya ‘“‘ We should 
rather substitute ‘ notice of the existence of a claim likely to unjustly im- 
paired by the proposed transaction,’’’ 2 Bom. p. 517. 


Paras. 419-421. ] MAINTENANCE. 


estate except a charge, actually created, it is difficult to see 
how a purchaser could be affected by notice that a widow 
had a claim which had not matured into a lien. And 
ina later case Couch, C. J., said, ‘“ Whatever may be the 
rights of the younger members of a family, where the estate 
is inherited by the eldest member, until the maintenance has 
become a specific charge upon the property, which it might 
be by a decree of a Court making provision for the payment 
of the maintenance, and declaring that a part of the property 
should be a security for it, or by a contract between the 
parties charging the property with a certain sum for main- 
tenance, we do not see how it can bea charge upon the 
estate in the hands of a bond fide purchaser for consider- 
ation” (l). Even express notice at an execution sale under 
the decree that a widow had aclaim for maintenance upon 
the estate, has been held not to affect the rights of the 
purchaser (m). Ina case in which the Crown had confis- 
cated property out of which a widow was being maintained, 
it does not appear that any charge in the above sense had 
ever been created. But the decree affirming the mainten- 
ance against the Crown was subwitted to without opposi- 
tion (n). 


§ 421. The whole of this subject was lately examined by 
West, J., in Bombay, in a judgment which collects all the 
authorities beariug upon the matter. He points out that 
mere notice ofa claim for maintenance, which contains all the 
elements necessary for its ripening into a specific charge, 
cannot be sufficient to bind a purchaser, because in the case 
of a widow under Mitakshara law her claim would always 
contain such elements. Nor could the rights of the pur- 
chaser depend solely upon the question, whether after the 
sale there was enough property left in the hdnds of the heir 
to satisfy her claim? What was honestly purchased was 





(lt) Juggernath v. Odhiranee, 20 Suth. 126. See Goluck v. Ohilla, 25 Suth. 
100; Sham Lal v. Banna, 4 All. 296. 

(m) Soorja Koer v. Natha Baksh, 11 Cal. 102. 

(n) Golab Koonwar v. Collector of Benares, 4 M. I. A. 246; S. C. 7 Suth. 
(P. ©.) 47. See Adhiranee vy. Shona Malee, 1 Cal. 378. 
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free from her claim for ever, and no new right could spring 
up in the widow by virtue of any subsequent exhaustion of 
the family funds. His view, apparently, is, that the ques- 
tion will always be, first, was the vendor acting in fraud of 
the widow’s claim to maintenance; secondly, was the pur- 
chaser acting with notice, not merely of her claim, but of 
the fraud which was being practised upon her claim? He 
says “Ifthe heir sought to defraud her, he could not by any 
device in the way of parting with the estate, or changing 
its form, get rid of the liability which had come to him along 
with the advantage derived from his survivorship; and the 
purchaser—taking from him with reason to suppose that the 
transaction was one originating not in an honest desire to 
pay off debts, or satisfy claims for which the estate was 
justly hable, and which it could not otherwise well ineet, but 
in a desire to shuffle off a moral and legal hability,—would, 
as sharing in the proposed fraud, be prevented from gaining 
by it; butif, though he knew of the widow’s existence and 
her claim, he bought upon a rational and honest opinion that 
the sale was one that could be effected without any further- 
ance of wrong, he has, as against the plaintiff, acquired a 
title free from the claim which still subsists in full force as 
against the recipient of the purchase-money”’ (0). 


This is substantially the effect of the recent Transfer of 
Property Act (IV of 1882) § 39. “ Where a third person 
has a right toreceive maintenance, ora provision for advance- 
ment or marriage, from the profits of immovable property, 
aud such property is transferred with the intention of defeat- 
ing such right, the right may be enforced against the trans- 
feree, if he has notice of such intention, or if the transfer 
is gratuitous ; but not against a transferee for considera- 
tion and without notice of the right, nor against such pro- 
perty in his hands.” Where a transferee is liable, he ceases 
to be so when the property passes out of his hands (p). 








(0) Lukshman v. Satyabhamabai, 2 Bom. 494,524; Kalpagathachi v. aan: 
pathi, 8 Mad. 184; Mahalakshmamma v. Venkataratnamma, 6 Mad. 83 
(p) "Dharam Chand v. Janki, 5 All. 389. 
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§ 422. Debts contracted by a Hindu take precedence 
over maintenance as a charge upon the estate. Therefore, 
a purchaser of property sold to discharge debts has a better 
title than a widow who seeks to charge the estate with her 
maintenance. And this would be especially so where the 
property has been acquired in trade, and is held for trading 
purposes, and seized for the trading debts (q). It has been 
held in Allahabad that a sale to satisfy debts would even 
take precedence over a charge for maintenance actually 
and bond fide created before sale or seizure (r). Where a 
husband under Mitakshara law dies leaving separate pro- 
perty and also joint property, which passes to his copar- 
ceners, the widow’s claim to maintenance must be met first 
out of the separate estate, and she cannot come upon the 
joint property till the separate property is proved insuffi- 
cient (s). Where there is family property which has been 
partly alienated, it does not appear to be settled whether 
the widow is bound to sue those of the family who are still 
in possession of the remainder of the property before she 
comes upon the purchasers (é). 


§ 423. It has been laid down that there is a distinction 
between the right of a widow to continue to live in the 
ancestral family house, and her right over other parts of 
the property. Accordingly, where a man died leaving a 
widow and a sou, and the son immediately on his coming 
of age sold the family house, and the purchaser proceeded 
to evict the widow, the High Court of Bengal dismissed his 
suit. Peacock, C. J., held that the text of Katyayana (u) 
was restrictive, and not merely directory, and that the son 


iq) Natchiaranunal v. Gopalakrishna, 2 Mad. 126; Adhiranee v. Shona Malee, 
1 vi 365; Johurra v. Sreegopal, 1b. 470; Lakshman v. Satyabhamabai, 2 

om. 494, 

(r) Sham Lal v. Banna, 4 All. 296; Gur Dial v Kaunsila, 5 All. 367. In 
neither of these cases, however, does it uppear from the report that there was 
any actual oharge created as distinct from the generul lien. 

(s) Shib Dayee v. Doorga Pershad, 4 N.-W. P. 68. 

(t) See Goluck v. Ohilla, 25 Suth. 100; Adhiraneev. Shona Malee, 1 Cal. 365; 
Ram Churun v. Mt. Jasooda, 2 Agra, H.C. 184: doubted per curiam, Lakshman 
v. Sarasvatibai, 12 Bom. H. C. 76. 

(u) 2 Dig. 188; ante, § 418. 
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could not turn his father’s widow out of the family dwelling- 
house himself, or authorize a purchaser to do so, at all 
events until he had provided for her some other suitable 

Right of widow yesidence (v). And the same has been held in the North- 

to family house. : 
West Provinces, where the son of the survivor of two 
brothers sold the dwelling-house, in part of which the widow 
of his uncle was living. The Court held that she could 
not be ousted by the purchaser of her nephew’s rights (w). 
Where, however, a Hindu mortgaged his ancestral dwelling- 
house, and then died, and his mother and widow were made 
parties to a suit to enforce the mortgage, the Court held, 
that the fact that they were dwelling in the house was no 
objection to a decree for its sale. ‘hey appear to have 
left 1t an open question whether the purchaser at the sale 
would be entitled to turn them out of possession (z). Ina 
similar case in Madras and Bombay the Court held that 
the sale must be made subject to the widow’s right of resi- 
dence (y), unless the sale was made for a debt binding upon 
the family, and therefore upon the widow (z). 

Laren § 424. So far we have been discussing the case of a pur- 

posses- 

sionof property. chaser for value. Phear, J., in the judgment so often refer- 
red to, said, ‘As against one who has taken the property 
as heir, the widow has a right to have a proper sum for her 
maintenance ascertained and made a charge upon the pro- 
perty in his hands. She may also doubtless follow the pro- 
perty for this purpose into the hands of any one who takes 
it as a volunteer, or with notice of her having set up a claim 
for maintenance against the heir” (a). Both these points 
have been settled by express decisions. In Madras, where 
a testator devised all his property by will, without making 
any provision for his widow, the will was held valid, except 





(v) Mangala v. Dinanath, 48. L. BR. (0. C.J ) 72; 8. C. 12 Suth. (0. OC. J.) 
35 ; folld. Bai Devkore v. Sanmukhram, 18 Bom. 101. 

(w) Gauri v. Chandramani, 1 All. 262; Talemand v. Rukmina, 8 All. 358. 

(x) Bhikham v. Pura, 2 All. 141. 

(y) Venkatammal v. Andyappa, 6 Mad. 180; Dalsukhram v. Lallubhai, 7 

om. 282. . 

(2) Ramanaden v. Rangammal, 12 Mad. 260. 

(a) Bhagabati v. Kanatlal, 8 B. L. R. 228; 8. C. 17 Suth. 488, note. 
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as to her claim for maintenance, and a reference was directed 
‘to ascertain what amount should be set aside for that pur- 
pose (b). And so in Bengal, Sir F. MacNaghten, while 
admitting that a husband can, by will, deprive his widow of 
her share in the estate, adds, “ It cannot be doubted but 
that her right to maintenance remains in full force—and, if 
it had been asked for on reasonable grounds, I take for 
granted that the Court would in this case (as it had in a 
similar one) have ordered funds sufficient for the purpose of 
maintaining her, to be set apart out of the whole of her hus- 
band’s estate” (c). This view was followed by the Supreme 
Court in a later case, where a Hindu in Bengal left all his 
property to his three sons, not mentioning his widow. A 
decree was made for partition in three equal shares between 
them. The Court held the decree erroneous, as it ought to 
have awarded a share to the mother for her maintenance. 
Grant, J., said “ Her legal right was not excluded by her 
husband’s will, since her name was not mentioned in his 
will, and rights so much the favoured object of the Hindu 
law as that of a widow to maintenance could not be ex- 
cluded by implication. And so, we are informed by Sir F. 
MacNaghten, the Court thought, and, if not excluded, they 
must have subsisted such as the law declared them” (d). 
And, I imagine, the ruling would be the same even though 
the testator expressly, and by name, declared that his widow 
or daughter should not receive maintenance. It has, no 
doubt, been decided that a father in Bengal may by will 
deprive his son of any right to maintenance (e). But that 
is because an adult son has no right whatever to mainte- 
nance (f). His only right is as an heir expectant, and that 
right may be wholly defeated by sale, gift or devise. But 
the right of a widow to her maintenance arises by marriage, 


(0) 8. A, 684 of 1871, per Morgan, C. J., and Holioway tis 8 Mar. 1872, not 
reported. Aco. Rasabat v. Sadu, 8 Bom. (A, O. J.) 98 

(c) F. MacN. 92. 

(d) Comulmo ney v. Rammanath, Fulton, 189; Joytara v. Ramhari, 10 Cal. 


(e) Tagore v. ai Sis Pe L. R. (O. O. J.) 188, ree: 


y ’ 
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and that of a daughter by birth ; it exists during the life of 
the father, and continues after his death. It is a legal obli- 
gation attaching upon himself personally, and upon his pro- 
perty. He cannot free himself from it during his lifetime, 
and it attaches upon the inheritance immediately after his 
death. It seems, therefore, contrary to principle to hold 
that by devising the property to another, he could authorize 
that other to hold it free from claims which neither he him- 
self nor his heir could have resisted (gq). 


The same principle has been affirmed as against donees. 
In a case from Allahabad, a husband, during his life, made 
a gift of his entire estate, without reserving maintenance to 
his widow, and it was held that the donee took subject to the 
liability to maintain her (h). The same decision was given 
in Bombay, where ahusband had, by gift to his undivided 
sons by his first and second wives, assigned the whole of his 
self-acquired immovable property, without making pro- 
vision for his third wife who was left absolutely destitute. 
It was held that she was entitled to have her maintenance 
charged upon this property in the hands of her step-sons, 
and that this right was not affected by any agreement made 
by her with her husband during his life (/). 


§ 425. As a general rule, property allotted for maintenance 
is resumable at the death of the grantee, the presumption 
being that the income only was granted, and not the body 
of the fund (k). But, of course, there is nothing to prevent 
an owner making over a sum of money or landed property 


(9) The High Court of Bengal has held that nnder Benga) law a haosband 
may dispose of his property by will 50 as to deprive his widow of her share as 
partition ; Debendra v. Brojendra Coomar, 17 Cal. 886, following Bhoobunmoyee 
v. Ramkissore. 8. D. of 1860, i. p. 489, where the Court said, ‘‘ In Bengal a 
widow has no indefeasible vested right in the property left by her husband 
though she has by virtue of her marriage a right, if all the property be will d 
away, to maintenance.” See also Sonatun Byaack v. Jugqutsoondree, 8 M.I.A. 
66. The side note there is erroneous. What the widow claimed and obtained 
was her share, and not merely maintenance. See per Muttasami Aiyar, 12 


. p. 267, 
(h) Jamna v. Machul, 2 All. 315. 
(t) Narbadabai v. Mahadeo, & Bom. 99. 
(k) Woodoyaditto vy. Mukoond, 22 Suth. 225; Bhavanamma v. Ramasami, 4 
Mad.198; Uddoyv. Jadublal, 6 Cal 118; Kachwainy Sarup Chand, \0All. 462. 
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absolutely, in full discharge of all claims for maintenance. 
And a grant so made would be absolutely at the disposal of 
the person to whom it was given (1). The validity of such 
a grant would depend upon the capacity of the person who 
made it. On the other hand there may be circumstances 
evidencing that a grant for maintenance was resumable at 
the pleasure of the grantor (m). 

(2) Nursing Deb v. Roy Koylasnath, 9 M. I. A. 55. Long uninterrupted 
enjoyment for successive generations ~** - == : 
would warrant a presumption that t} 


Salur Zemindar v. Pedda Pakir Raju, +m 
(m) Najban v. Chand Bibi, 10 I. A: 133. 
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ee of § 426. I nave already (§ 218—226) discussed the early 
history of the law of partition. The modern law may be 
divided into four heads. First, the property to be divided ; 
secondly, the persons who are to share ($ 430) ; thirdly, the 
mode of division (§ 447) ; fourthly, what constitutes a parti- 
tion (§ 453). A few words will have to be added on the 
subject of re-union. In treating of Tue Joint FamILy 
(Chapter VIII.), I have anticipated much that is usually 
placed under the Law of Partition. 


Coparcenary first.—The property to be divided is ex vz termint the 

property alone : ; ele 

divisible. property which has been previously held as joint property 
in coparcenary (a). Therefore a man’s self-acquisition is 
indivisible (b), and so is any property which he has inherited 
collaterally, or from such a source that the persons claiming 
a share obtained no interest in it on its devolution to him 
(§ 251). Property allotted on a previous partition is of 
course indivisible as between the separated members or their 
representatives ; but it would be divisible as between those 
members and their own descendants, unless at the time 
of partition the father had cut himself off from his own 
issue, as well as from his collateral relations (§ 252). And as 
soon as such property has descended a step, it loses its 





(a) As to what is Pilg rbeag st property, - ante, § 251, et seg. 

(b) Mitakshura, i.4; Daya Bhaga, vi., 13 V. May. » iv. 7. In Bengal, where a 
division is made in the life of the father, the father bas a moiety of the goods 
acquired by his son at the charge of the estate; the son who made the 
acquisition hus two shares, and tbe rest take one apicce. But if the father’s 
estate has not been used, he bas two shares, the acquirer as many, and the enw 
are excluded frum participation. Daya ye ae it hr; £. eacock, CO. J,, 
Uma Sundari v. Dwarkanath, 2 B. L. ©. 11 Buth. 73, 
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character of impartibility, and becomes ancestral and joint 
property in the hands of those who take it. It retains its 
original character as regards collaterals. For instance, if 
A. and B. are undivided brothers, and A. makes a separate 


aa 
a Do P. 

acquisition, it descends to his two sons exclusively. In their 
hands it is ancestral property, and divisible. But it does 
not become the property of the coparcenary of which they 
are members with E and F. Consequently, neither the two 
latter, nor their descendants, will ever be entitled to share 
in it, so long as the direct heirs of A. are in existence (c). 
In one case the Bombay High Court decided that even 
ancestral movable property was so completely at the dis- 
posal of the father, that his own sons could not claim a 
partition of it. But this decision appears to have been over- 
ruled by implication in a later case (d). The whole doctrine 
on which it rests has been already discussed (§ 310). 


§ 427. Other matters were originally declared to be indi- 
visible from their nature, such as apparel, carriages, niding- 
horses, ornaments, dressed food, water, pasture ground and 
roads, female slaves, houses or gardens, utensils, necessary 
implements of learning or of art, and documents evidencing 
a title to property (e). The ground of the exception seems 
to have been that they were things which could not be 
divided in specie, that they were originally of small value, 
and specially appropriated to the individual members of the 
family ; consequently, that if each were left in possession 
of his own, the value held by one would be balanced by 
@ corresponding value in the hands of another. But as 


(c) Katama Natchiar v. Rajah of Shivaganga, 9 M. J. A. 589; 8. C.2 Sutb. 
(P. OC.) 81; Pertasami v. Periasami, b I. A. 61; 8. C. 1 Mad. 312. 

(d) Ramchandra Dada Naik v. Dada Mahadev, 1 Bom. H.C. Appx. 76 (2nd 
ed.), contra, Lakshman v. Ramchandra, 1 Bom. 561; affd.7 1. A. 181; 8.C.5 
Bom. 48; ante, § 310. : 

(s) Mitakehara, i. 4, §16—27 ; Daya Bhaga, vi. 2, § 283-80; V. May., v.7, § 38. 
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property of this sort increased in value, the strict letter of the 
texts was explained away, and it was established that where 
things were indivisible by their nature, they must either 
be enjoyed by the heirs in turns or jointly, as a well ora 
bridge ; or sold, and their value distributed, or retained by 
one co-sharer exclusively, while the value of what he retained 
was adjusted by the appropriation of corresponding values 
to the others (f). Where part of the property consists of 
idols and places of worship, which are valuable from their 
endowments, or from the respect attaching to their possessor, 
the members will be decreed to hold them by turns, the 
period of tenure being in proportion to their shares in the 
corpus of the property (§ 398). A partition of a dwelling- 
house will be decreed if insisted on (g), but the Court will, 
if possible, try to effect such an arrangement as will leave it 
entire in the hands of one or more of the coparceners (h). 
In a later case the Court said ‘‘ the principle in these cases 
of partition is, that if a property can be partitioned without 
destroying the intrinsic value of the whole property, or of 
the shares, such partition ought to be made. If, on the 
contrary, no partition can be made without destroying the 


intrinsic value, then a money compensation should be given 
instead of the share which would fall to the plaintiff by 
partition (2). 


§ 428. Another class of estates which are indivisible, 
without being either separate or self-acquired, are those 
which by a special law or custom descend to one member of 
the family (generally the eldest), to the exclusion of the 
other members. The most common instance of this is in 
the case of ancient Zemindaries, which are in the nature of 
a Raj or Sovereignty, or which descend to a single member 
by special family custom (k), or royal grants of revenue for 


(f) Viramit., p. 8; 3 Dig. 876—3885. 

(9) Hullodhur v. Ramnauth, Marsh. 85. 
(h) Rajcoomaree v. Gopal, 8 Cal. 514. 

(i) Ashinullah v. Kali Kinkur, 10 Cal. 675, 
(k) See ante, § 50, 51. 
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services, such as jaghirs or Saranjams in Bombay (/). 
But an estate which is not in the nature of a Raj is not 
impartible, and does not descend to a single heir, merely 
because it is a Zemindary, in the absence of a special and 
binding family custom (m). Another case in which property 
is prima facie impartible, is where it is allotted by the State 
to @ person in consideration of the discharge of particular 
duties, or as payment for an office, even though the duties 
or office may become hereditary in a particular family. 
An instance of the sort is to be found in the case of lands 
held under ghatwali tenure in Beerbhoom, which are here- 
ditary but impartible (x). So in Madras, where the office 
of curnum, or village accountant, has become hereditary, 
the land attached to the office is not liable to division (0). 
In Bombay, however, there are numerous revenue and 
village offices, such as deshmuk, despandya desai and patel, 
which are similarly remunerated by lands originally granted 
by the State. These lands have, by lapse of time, come to 
be considered as purely private property of the family 
which holds the office, though they are subject to the obliga- 
tion of discharging its duties, and defraying all necessary 
expenses. Land of this character is so frequently, though 
not invariably, partible that it has been decided that in a suit 
for partition of such property, its nature raises no presump- 
tion that it is indivisible. Consequently, the holder of the 
office and of the land attached to it must rebut the claim for 
partition by evidence of a local or family usage that the land 
should be held exclusively by the holder of the office (p). 


(l) Ramchandra v. Venkatrao, 6 Bom. 598; Narayan Jagannath v. Vasuder, 
15 Bom. 247. A Saranjam may have been originally partible, or made so by 
family usage; Madhavrav Manohar v. Atmaram, 15 Bom. 519. 

(m) Venkatapetty v. Ramachendra, 1 Mad. Dec. 495; Mootoovengada v. 
Toombayasamy, Mad. Dec. of 1849, 27; Jagunnadha v. Konda, ib. 112; 
Moottoovencata v. Munarsawmy, Mad. Dec. of 1858, 217; Koernarain v. 
ee S. D. of 1858, 1132. See as to estates confiscated, and re-granted, 
ante, : 

(n) Hurlall vy. Jorawun, 6 8. D. 169 (204) approved by P. C., Lelanund v. 
Govt of Benyal, 6 M. 1. A.125; 8.0.1 Suth. (P. 0.) 20; Nilmons v. Bakranath, 
9 I. A. 104 ; Ss. C. 

; a enant v. Vencatoovien, 2 Mad. Dec. 85; Bada v. Hussa Bhai, 
(p) Steele, 208, 210, 229. Shidhojirav v. Naikojiray, 10 Bom, H. C. 228 ; 
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On partition a portion of the property will be set aside suffi- 
cient to provide for the discharge of the duties, and the rest 
will become private property free from all obligations to the 
State (q). The discontinuance of services attached to an 
impartible estate does not alter the nature of the estate, 
and render it partible (7). So, an estate which has been 
allotted by Government to a man of rank for the mainte- 
nance of his rank is indivisible, as otherwise the purpose 
of the grant would be frustrated. But where it is allotted 
for the maintenance of the family, then it is divisible among 
the direct descendants of the family, as the special object 
is to benefit all equally, not to maintain a special degree of 
state for one (s). And where an estate is impartible, its 
income is impartible, and the savings of such income, and 
the purchases made out of such savings are equally impar- 
tible, so long as they remain in the hands of the person 
out of whose income they proceeded. But as soon as they 
pass from him to a successor, they become divisible and 
ancestral property (¢). 


Although a Raj or Zemindary may be itself indivisible, 
there is no reason why it should not be taken into a divi- 
sion, as property allotted to a separating member. The 
result would be that its descent would be governed by the 
rules which relate to separate property (w). Therefore, in 
a family governed by the Mitakshara law, it would pass to 
female heirs in preference to male collaterals (v). 


§ 429. Having ascertained what property there is to 


Adrishappa v. Gurushidappa,7 I. A. 162; 8.C. 4 Bom. 494; Ramraov. Yesh- 
wantrao, 10 Bom. 827; Gopalrav v. Trimbakrav, ib. 598. 

i Act XI of 1848, § 18 (Hereditary Officers); Adrishappa v. Gurushidappa, 
wb sup. 

(r) années v. Yeshvantrao, ub sup. 

(s) Viswanadha v. Bungaroo, Mad. Dec. of 1851, 87, 94, 95; Booloka v. 
Oomarasmavumy, Mad. Dec. of 1858, 74; Bodhrao v. Nursing Rao, 6 M.1. A. 
426; Panchanadayen v. Nilakandayan, 7 Mad. 191. See Indian Pensions Act, 
XXIII of 1871. 

(t) Sev ante, § 262, arid cases in last note. 

(uv) An instance of the sort occurred in the case of Runganayakamma vy. Bulli 
Ramaya, P. C: 6th July 1879. 

(v) Per curiam, Katama Natchiar v. Rajah of Shivagunga, 9 M. I. A. 589; 
§. C. 2 Sath. (P. 0.) 81; Tekaet v. Tekaetnee, 20 Suth. 154. 
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divide, the next step is to ascertain its amount. For th. 
purpose itis necessary first to deduct all claims against 
the united family for debts due by it (w), or for charges 
on account of maintenance, marriages or family ceremonies, 
which it would have had to provide for, if it remained 
united (#). When these are set aside, an account must be 
taken of the entire family property in the hands of all the 
different members. In general this account is simply an 
enquiry into the existing assets (y). No member can have 
any claim to mesne profits previous to partition, because it 
is assumed that all surplus profits have, from time to time, 
been applied for the family benefit, or added to the family 
property. No charge is to be made against any member 
of the family, because he has received a larger share of 
the family income than another, provided he has received 
it for legitimate family purposes. Nor cau the manager be 
charged with gains which he might have made, or savings 
which he might have effected, nor even with extravagance 
or waste which he has committed, unless it amounts to 
actual misappropriation. But, of course, advances made to 
any member for a special private purpose, for which he 
would have no right ta call upon the family purse, or to 
discharge his own personal debts, contracted without the 
authority of the other members, or alienations of the family 
property made by an individual for his own benefit, would 
be properly debited against him in estimating his share (z). 
And, conversely, money laid out by one member of the 
family upon the improvement or repair of the property, or 
for any other object of common benefit, in general constitutes 
no debt to him from the rest of the family. The money 
which he expends is probably in itself part of the joint 


(w) Under this head como all the complicated questions discussed, ante, 
§ 285, 810, et seq as to whether trausactions entered into by one member of 
the family bind the whole. 

(w) Ante, § 801; Yajnavalkya, ii. § 124; Mitukshara, i. 7, § 8—5; Daya 
Bhaga, i. § 47, iii. 3 § 388—42; V. May,, iv. 4, § 4, iv. 6,8 1,2, v. 4, § 14; 3 Dig. 
73, 96, 389; W. & B. 786—792. See as to the eight ceremonies, 3 Dig. 104. 

(y) Jugmohundas v. Mangaldas, 10 Bom. 529. 

(3) Ante. § 269; Lakshman v. Ramchandra, | Bom, 561; Konerrayv v. Gurrav, 
5 Bom, 589; per curiam, 11 Mad. p. 248. 
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property, so that he is merely returning to the family its ° 
owh. But this presumption might be rebutted. If the 
funds which he had expended were advanced out of his own 
self-acquired property, or out of the income of property 
which by mutual agreement -had been set aside for his 
exclusive enjoyment, an arrangement with his coparceners 
by which he was to lay out money from his separate funds, 
and they were to reimburse his outlay, would be valid (a). 


Mesne profits. Mesne profits may be allowed on partition, where one 
member of the family has been entirely excluded from the 
enjoyment of the property, or where it has been held by a 
meiwber of the family who claimed a right to treat it as 
impartible, and therefore exclusively his own (6). Such a 
claim, however reasonable and bond fide, negatives the 
ordinary presumption that the annually accruing profits 
have been applied for the benefit of the family, and that 
the savings have been carried into the family treasury. 
The same rule applies, where, by family arrangement, the 
property is held in specific aud definite shares, the enjoy- 
meut of which has been disturbed (c). 


Coparceners. § 430. SECONDLY, AS TO THE PERSONS WHO SHARE.—Any 
coparceuer may sue for a partition, and every coparcener is 
entitled to ashare upon partition (d). But some persons are 
entitled to a share upon a partition who cannot sue for it 
themselves. Upon these points there are many distinctions 
between the early and the existing law, and also between 
the law of Bengal and of the other provinces. 


Son during life In Bengal the son has no right to demand a partition of 
ob saiet: property held by his father during the life of the latter 
(§ 224). The Mitakshara, on the other hand, expressly 


(a) Muttusvany v. Subbiramantya, 1 Mad. H.C. 809. 
(b) Per curiam, Konnerav v. Gurrav, 6 Bom. p. 595; Venkata v. ree 
71. A. 38, 51; 8. O. 2 Mad. 128; Mah Kajagopala, 9 I. A. 125; 8.0 
. Mad. 236 ; Krishna v. Subbanna, 7 Mad. 5 
(c) Shankar Baksh v. Hardeo Baksh, 161. WN 71; 8. C. 16 Cal, 897. 
(2) As to the persons who are coparceners, see ante, § 248 
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asserts the right (§ 222). Yet it is remarkable how slowly 
the right came to be recognized in practice. Sir Thomas 
Strange discusses the subject with an evident leaning 
against the right (e). Mr. Strange, in his Manual, treats 
the right as existing, but as one which, until very recent 
times, was opposed to public opinion, unless under excep- 
tional circumstances (f'). Several of the futwahs quoted by 
West and Bihler affirm that the right only arises where the 
father is old, diseased or wasteful (g). The High Court of 
Bombay, in a case already cited, held that as regards 
movable property at all events the son could not enforce a 
partition against his father’s consent; and in the argument 
it was stated that no bill for such a purpose had ever been 
filed in the Supreme Court (A). ‘The right both of a son 
and a grandson under Mitakshara law to a partition of 
movable and immovable property in the possession of a 
father, against his consent, has now, however, been settled 
by express decisions in Madras, Bengal, the North-West 
Provinces, and Bombay (2). In the Privy Council the 
right of the son to compel his father to make a partition of 
ancestral immovable property has also been recognised as 
the settled law of all the Presidencies (i). The right of 
the great-grandson to a division is not expressly stated in 
auy of the early Hindu law-books, but it rests on the 
same grounds as that of the son, viz., equality of right by 
birth (/). 


§ 431. The rights even of unborn sons were originally so 


(e) 1 Stra. H. L. 179. (f) Preface, viii. 

(9) W. & B. 864, 402, (2nd ed.) 

(h) Ramchandra v, Mahadev, 1 Bom. H.C. Appx. 76 (2nd ed.) 

(t) Naqalinga v. Subbiramantya, 1 Mad. H. C.77; Nagalinga v. Vellusamy, 
1 Mad. Law Rep. 76; Laljeet v. Rajcoomar, 12 B. L. R. 878; 8. C. 20 Suth. 
836 ; Kaliparshad v. Ramcharan, 1 All. 159; Jogul Kishore v. Shib Sahai, 5 
All. 480. See futwahs, Bem. Sel. Rep. 41, 42; W. & B. 865, 370, 378, (2nd ed ); 
per curiam, Moro Vishvanath v. Ganesh, 10 Bom. H. C. 463; Juqmohundas v. 
Mangaldas, 10 Bom. 629, 578. ‘his rule has been extended to Khboja 
Muhammadaus, as being governed by Hindu Law; Cassumbhoy v. Ahmedbhoy, 
12 Bom. 280, 294 

(k) Suraj Bunst v. Sheo Pershad,6 1. A., p 100. 


(1) W. & B. 672; Daya Bhaga, xi. 1, § 81—48; Raghunandana, ii. 24; Smriti. 


Chandrika, viii. § 11; Vivada Chintamani, 239; Manu, ix. § 187; Viramit., p. 
90, § 23a; Sarnavati Vilasa, § 221; Sarvadhikari, 561; Jolly, Lect., 170. 
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much respected, that when a son was born after a partition 
had taken place between a father and his sons, the partition 
was opened up again, in order to give him the share which 
he would have had if he had then been alive (m). And 
Jimuta Vuhana was of opinion that the rule was still appli- 
cable where the property to be distributed was inherited 
from the graudfather, because distribution of such property 
was illegal so long as the mother was capable of bearing 
children. Consequently, the rights of an after-born child 
could not be prejudiced by the illegal act (n). Other 
writers, however, stated that a son born after a partition 
could only take his father’s share, representing him to 
the exclusion of the previously divided brethren (0). The 
Mitakshara reconciles the conflict by saying that the latter 
texts lay down the general rule, while the former are limited 
to the case of a son who was in his mother’s womb at the 
time of partition. Jimuta Vahana takes the same view 
in cases where the partition is made by the father of his 
self-acquired property. Therefore, in all cases where the 
birth of a son would add to the number of sharers, if the 
pregnancy is known at the time, the distribution should 
be deferred till its result is ascertained. If it is not known, 
and a son is afterwards born, a redistribution must take 
place of the estate as it then stands (p). If the father had 
divided the whole property among his sons, retaining no 
share for himself, it is said that the sons, with whom parti- 
tion has been made, must allot from their shares a portion 
equal to their own to an after-born son (q). 


§ 432. Under Mitakshara law, the right to a share passes 





(m) Vishnu, xvii. §3; Yajnavalkya, id. 122; per curiam, 11 1. A. p.179; 8 
C. con p. 574. See the subject discussed, Krishna v. Samt, 9 Mad. 
p.7 

(n) Daya Bhaga, i. § 45, vii.§ 10; Raghunandana, ii. 0, 81,36. This restric- 
sa ever is Pee in force, ‘ante, § 225. . 

o) Mana, ix. § 216; Gautama, xxviii. § 26; Narada, xiii. § 44; Vrihaspati 
8 Dig. 49, 435 ; Nawal v. Bhagwan, Waueae: 97. eee , 

(p) Mitakehara, i. 6, §1—12; Duya Bbega, vii. § 4; V. oy iv. 4, vo 
Viramit, p. Fl 24; Yekeyamian v. ig oa ers 4M H. 0 
Peacock, ©. J., alidas v. Krishan, 2B. L. B, (F. B, ) pp. nigSisl 

(q) 1 W. MaeN. 4 
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by survivorship among the remaining coparceners, subject 
to the rule that where any deceased coparcener leaves male 
issue they represent the rights of their ancestor to a parti- 
tion (rv). For instance, suppose A. dies, leaving a son B., 
two grandsons HK. and F., three great-grandsons H., I., J., 
and one great-great-grandsonp Z. The last named will take 
nothing, being beyond the fourth degree of descent (§ 247). 
The share of his ancestor W. will pass by survivorship to 
the other brothers, B., C., D., and their descendants, and 
enlarge their interests accordingly. Hence B., C., and D. 
will each be entitled to one-third, E. and F. will take the . 





A. 
Ge ag ee ee = 
B. G. D. W. 
dead. _ dead. dead. 
—_———_+—_————~ 1 | 
E. F G. X. 
dead. dead. 
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third belonging to C., and H., L., J., will take D.’s third. 
Each class will take per sturpes as regards every other class, 
but the members of the class take per capita as regards each 
other. This rule applies equally whether the sons are all by 
the same wife, or by different wives (s). But if W. had Representation 
effected a partition with A., then, on his death, his fourth Sis on Seath 
would have passed at once to Z., supposing X. and Y. to have 
predeceased. The right of any descendant, or set of des- 
cendants, to a partition assumes, however, that the ancestors 
above him orthem aredead. C.can compel a partition with 


(r) It must always be remembered that what passes is not a share, as in Ben- 
gal, but the right to have a share on partition, ante, § 216. : a 

(9) Mitakehara, i. 5,§1; V. May., iv. 4,§ 20—22; Smriti Chandrika, viii. 

1—16; Katyayann, 8 Dig.7; Devala, 1b. 9, 10, 446, 448; Narada, xiii. § 25; 

Dig. 572, 575, 676; 1 Stra. H. L. 205; 2 Stra. H. L. 851—3857; Moottoovengada 
v. Toombayasamy, Mad. Dec. of 1849, 27 ; Pomeetay v. Paroomal, Mad. Deo. 
of 1856, 5; Manjanatha v. Narayana, 5 Mad. 362. In some families, however, 
a custom called Patnt-bhaga prevails of dividing according to mothers ; sv that 
if A had two sons by his wife B., and three sons by C., the property would be 
divided into moieties, one going to the sons by B., and the other to the song 
by O. Sumrun v. Khedun, 28. D. 116 (147). This practice prevails locally ia 
Oudh, as evidenced by numerous Wajib-ul-ars which I have seen in cases uader 
appeal to the Privy Council. J. D. M. 
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A., but E. and F. cannot compel a partition during the life 
of C. Their right arises for the first time, when, by the 
death of C., his interest in the estates descends upon them. 
It is evident that they cannot have their own share appor- 
tioned without a previous apportionment of the share of C. 
But the sons or grandsons of C. cannot compel him to 
proceed to a partition unless he wishes it (¢). 


§ 433. These principles require some modification where 
the case arises iu Bengal. A son can never demand a parti- 


tion of property held by his father, but as soon as A., in the 


above diagram, died, his property would descend to his sons 
aud their descendants, and wonld be divisible among them 
in the same manner as above stated. If any coparcener 
dies without male issue, but leaving a widow, a daughter, 
or daughter’s sons, his share will descend to them, and will 
not lapse into the shares of the other members as it would 
do under the Mitakshara law (uw). The principles of this 
line of succession will be discussed hereafter. It is suffi- 
cient here to say that representation does not extend beyond 
daughters. Daughters of the same class inherit to their 
father, per stirpes. But daughters’ sons do not take as 
heirs to their mother, but as heirs to their grandfather. 
Consequently no daughter’s son takes at all, until all the 
eligible daughters are dead; and such sons, where they do 
inherit, take per capita and not per stirpes. That is to say, 
if a man has two daughters, A. and B., of whom A. has one 
son, and B. has five, on the death of the last daughter the 
six sons will take equally (v). 


(t) Mitakehara,i. 5,§8; W. & B. 658; 1 W. MacN. 50; 2 W. MacN. 150; 8 
Dig. 9, 88, 888 ; ante, 948 ; D aya Bhaga iii. 1, eae xi. 6, "§ 29, Raghunandans, 
ii. 23, 24; per curiam, 111. A. P1795 8.C _ 874; Apajs Narhav v. 
Ramehandra, 16 Bom. (F. B.) 29. The Vinnie ya appears to be of s 
contrary opinion. Viramit., r P. 90, § 28a. The High Court of Allahabad has 
held that the grandson, even daring the life of his father and grandfather, has 
a vested interest in the ancestral prerenl ye which can be realised by a partition, 
and is saleable under a decree. hore v. Shib Sahai, F. B. 5 All. 480, 
Senge and disagreed with by fl the majority of the Bombay Full Bench, 10 

om 

(u) Daya Bhagga, xi. i. oo As 89, 65; 1 W. MacN. 19, 22; post, § 488. 

(v) See p post, 519, 5 
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§ 484. Illegitimate sons of the three higher classes are legitimate 


entitled to nothing but maintenance (w). As regards the 
illegitimate son of a Sudra there is greater difficulty. It is 
said that if a partition is made by the father, he may be 
allotted a share at the father’s choice, and that if the parti- 
tion is made after the father’s death, the brethren should 
make him a partaker of the moiety of ashare. The Bengal 
writers say that where the partition is made by the father 
himself, or after his death in pursuance of his directions, 
the share of such an illegitimate son may be equal to that of 
a legitimate son. This would be natural enough, consider- 
ing the power which a father in Bengal has in the disposition 
of his property. Vznanesvara lays down no rule upon the 
point, but speaks vaguely of ‘‘a share.” Where there are 
no legitimate sons, but there are daughters or daughters’ 
sons, the Mitakshara says that he is entitled to half a share 
only; the Daya Bhaga and Daya-krahma-sangraha say that 
he shares equally with the daughter’s son (x): while the 
author of the Datta Chandrika considers that where there 
is no legitimate male issue, the illegitimate son of a Sudra 
shares equally with the whole series of heirs down to the 
daughter’s son (y). In a Bombay case, where however the 
point did not arise, it seems to have been the opinion of 
Nanabhai Haridas, J., that an illegitimate son could enforce 
a partition as against his brothers, but not as against his 
father, “seeing that his mght to take a share during his 
father’s lifetime is expressly made to depend on the father’s 
choice” (z). In Madras it is held that the illegitimate son 
of a Sudra may enforce a partition against his legitimate 
brothers, but not against his father, or his father’s copar- 


(w) Mitakebara, i. 12, § 8; Duya Bhaga, ix. § 28; V. May, iv. § 29-81 
Viramit., p. 121, 917; Chuoturya v. Suhub Pur alad, 7 M. ae 18; 8. C. j 
Suth. (P. UO.) 132" Gajapathy \ v. gacepels ys 2. 2. Mad. H.C. 869, reversed ou a 
different point, 13 M . 202; 8. C. 14 Suth. (P. C.) 88. 
The saine rule aes among the Panjab il Punjab Customary Law, II. 161. 

(#) auats eyes ii S 188, 184; Mitakehara, i. 12, § 1,2; Daya Bhaga, ix ix. 

‘; K. 8. § 83—84; 3 Dig. 148; V. May., iv. 4, § 83; ae 
nanaena i, 389, 40. a to the meaning of the ‘half-share, see post, § 504. 
to the ipernons entitled under Sari texts, post, § 501, 502. 
(y) Datta Chandrika, v. § 30 See post, § 503 
(s) Sadu v. Baiza, 4 ‘Bom. pp. yr 45; acc. per curiam, 11 Cal. 714. 
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ceners, as for instance, his father’s brothers, or their sons (a). 
In Khandesk a legitimate daughter and ax illegitimate son 
divide the property (0). 


§ 435. The legality of a partition during the minority of 
some of the coparceners is recognized by Baudhayana, who 
says that “the shares of sons who are minors, together with 
the interest, should be placed under good protection until 
the majority of the owners” (c). One text of Katyayana 
appears to prohibit partition while there is a minor entitled 
to share (d). But it is quite evident that if such a rule 
existed, a partition could hardly ever take place. It is now 
quite settled that a partition made during the minority of 
one of the members will be valid, and if just and legal will 
bind him. Of course, his interests ought to be represented 
by his guardian, or some one acting on his behalf, though I 
imagiue that the fact of his not being so represented would 
be no ground for opening up the partition, if a proper one 
in other respects (e). When he arrives at full age he may 
apply to have the division set aside as regards himself, if it 
can be shown to have been illegal of fraudulent (f), or even 
if it was made in such an informal manner that there are no 
means of testing its validity (g). But a suit cannot be 
brought by, or on behalf of, a minor to enforce partition, 
unless on the ground of malversation, or some other circum- 
stances, which make it for his interest that his share should 
be set aside and secured for him (hk). Otherwise he might 
be thrust out of the family at the very time when he was 
least able to protect himself. 


(a) Thangam Pillai v. Suppa Piilat, 12 Mad. 401. 

(b) Steele, 180. (c) Baudhayana, ni § 2. (d) 8 Dig 544. 

(e) 2 Stra. H. L. 362; 2 W. MacN. 14; Deowants v. Dwarkanath, 8 B. L. R. 
363, note; 8. O. Sub nomine, Deo Bansee y. Dwarkanath, 10 Buth, 273. 

(f) Nallappa v. Balammal, 2 Mad. H.C. 182; per curiam, Lakshmibai vy. 
Ganpat, 4 Bom. H.C. (Q. C.J.) 159; Deowants v, Dwarkanath, 8 B. L. BR. 868, 
note ; supra, note (e). 

(9) Kalee Sunkur v. Denendro, 23 Buth. 68. 

(h) 1 Stra. H. J. 206; Seamiyar v. Chokkalingam, 1 Mad. H, 0. 105; Aléme- 
lammal v, Arunachellam, 8 Mad. H.C. 69; Kamakshié v, Chidambara, ib. 04; 
nara v. Senabatty, 8 Cal. 587; Thangam Pillat, v. Suppa Ptilai, 

ad. 401, 
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An absent coparcener stands on the same footing as a Absent 


minor. The mere fact of his absence does not prevent par- 
tition. But it throws upon those who effect it the obliga- 
tion to show that it was fair, and legally conducted, and the 
duty of keeping the share until the return of the absent 
member (1). The right to receive a share of property 
divided in a man’s absence is laid down as extending to his 
descendants to the seventh degree. But, of course, it would 
now be regulated by the law of limitation (x). 


§ 436. A wife cau never demand a partition during the 
life of her husband, since, from the time of marriage, 
she and he are united in religious ceremonies (l). But in 
former times, where a partition took place at the will of 
others, the interests of the women of the family, whether 
wives, widows, mothers, or daughters, were much better 
provided for than they are at present. Where the partition 
was made in the father’s lifetime, the furniture in the house 
and the wife’s ornaments were set aside for the wife, and 
where the allotments of the males were equal, and the wives 
had no separate property, shares equal to those of the sons 
were set apart for the wives for their lives (m). According 
to Harinatha, however, this right to a share did not arise 
where the husband reserved two or more shares to himself, 
as he was entitled to do, as the extra shares were a sufficient 
provision for his wives (x). And so, where the partition 
took place after the father’s death, the mother and the grand- 
mother were each entitled to a share equal to that of the sons, 
and the unmarried daughters each to the fourth ofashare (0). 
If the sons chose to remain undivided they had a right to do 


(i) 1 Stra. H. L. 206; 2 Stra. H. L. 341; 3 Dig. 545. . 
(k) Daya Bhagu, viii.; D. EK. S. ix. See Act XV of 1877, Sched. ii. 
§ 128; 137, 144. 
(t) Apastamba, xiv. § 16. : .. 
(m) Yajnavalkya, ii. § 115; Mitakshara, i. 2, § 8—10; Daya Bhaga, ili. 2, 
ety pD. K. 8. vi. § 2992—81; Raghunandana, ti. 18, 14,18; V. May., iv. 6, 
15. Varemiits 0: 7, § 10. : 
nm) 1 W. MacN. 47. See, too, D. K. 8. vi. ie ; 
0) Vyasa, Vrihaspati, 8 Dig. 12; Vishnu, 8 Dig. 15; Manu, ix, §118; Mitak- 
shara, i. 7; Daya Bhags, iii. 2, § 29, 84; V. May., iv. 4, § 18,39, 40. Viramit., 
p. 79, § 19. e 
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so. The women of the family could never compel a division, 
aud were entitled to no more than a maintenance. This 
is still the law universally where the father leaves male 
issue (p). But where he leaves no male issue there is, as 
already observed, a difference between the law of the Mitak- 
shara and that of the Daya Bhaga. Under the former 
system females never succeed to the share of an undivided 
member so long as there are male coparceners in existence ; 
under the latter system they do. But according to the 
doctrines of Jimuta Vahana, the shares even of an undivided 
member are held in a sort of quasi-severalty (§ 348), so 
that the right of the female heirs to obtain possession of 
this share is rather a branch of the law of inheritance than 
of the law of partition (q). 


§ 437. In Southern India the practice of allotting a share 
upon partition to wives, widows, or mothers has long since 
become obsolete. The Smriti Chandrika, which admits the 
right of an aged father, when making a partition with his 
sous, to reserve a double share for himself, says that if he 
does not avail himself of this right, he ought to take, on 
account of each of his wives, a share equal to that taken by 
himself (r). But the right of a father to reserve an extra 
share for himself in regard to ancestral property is now 
obsolete (§ 447), and the corresponding practice of reserving 
a share for wives has also disappeared. The pandits of the 
Madras Sudr Court, in a case where a man had made a 
deed of division allotting a share to his son, and another to 
his wife and daughter, declared that sich a division was 


(p) 2 W. MacN. 65, n.; F. MacN. 45, 57. 

(g) See the remarks of Jagannatha, 3 Dig. 9. ‘‘ The right of partition consists 
in the relation of son to the original possessor and the like. Even the son of 
the daughter of a man who leaves no male issue, and the son of a mother’s 
sister, are not intended by the term ‘ undivided,’ since they belong to other 
families.’’ A daughter’s son in Bengal would certainly be entitled to have his 
grandfather’s share ascertained and delivered to him (§ 433). But his suit 
would be more in the nature of an ejectment than of a partition, which implies 
previous membership in a joint family. 

(r) Smriti Chandrika, iv. § 26—89. This appears also to be the opinion of 
Be rt tie ie the Sarasvati Vilasa, who cites Apararka in support of it, 

9 — e 
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illegal by Hindu law, “inasmuch as a wife aud daughter, 
who have no right to property while a son is alive, are not 
capable of participating in the property while he is alive” (8). 
The practice in Madras, as far as my experience goes, 18 
that in making a division during a father’s life, no notice 1s 
taken of his wife or wives, their rights being included in 
his, and provided for out of his share. As regards the 
mother, where partition is made after the death of her hus- 
band, the Smriti Chandrika, after discussing the texts 
already cited, points out that a widowed mother with male 
issue cannot be entitled to a partition of the heritage, as she 
is not an heir, but only to a portion sufficient for her mainte- 
nance and her religious duties. Consequently, that where 
she is stated to be entitled to a share equal to that of a son, 
this must mean such: a portion as is necessary for her wants, 
and which can never exceed a son’s share, but which is 
subject to be diminished, if the property is so large that the 
share of a son would be greater than she needs, or where 
she is already in possession of separate property (¢). This 
is in accordance with existing practice. The plaint in a 
suit for partition in Madras always sets out the uames of 
such widows as are chargeable upon the property, and asks 
that the amount necessary for their maintenance may be 
ascertained and set aside for them. This amount, though 
of course in some degree estimated with reference to the 
magnitude of the property (§ 417), is never considered to 
be equal to, or to bear any definite proportion to, the share 
of sons. Mr. W. MacNaghten states that this exclusion of 
mothers from a distinct share on partition is peculiar to the 
Smriti Chandrika, and that according tv the Mitakshara 
and other works current in Benares and the Southern 
Provinces, not only mothers, but also childless wives are 
entitled to shares, the term maétd being interpreted to 
signify both mother and stepmother (uw). The Viramitro- 


(s) Meenatchee v. Chetumbra, Mad. Dec of 1858, 61. 

(t) Smriti Chandrika, iv. § 4— 17; 2 Stra. H. L. 809; Venkatammal v. 
Andyappa, Hart 180; sper curiam, 8 Mad. at p 128. 

(u tw M MacN. 50. Vyasa expressly lays dows that ‘‘the wives of the father 
who hate no sons are entitled to equal shares (with the sons of other wiver) ; 
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daya admits sonless wives to a share when partition is made 
by the father, but excludes them from a partition made 
after his death. The ground of the distinction is, that in 
the former case they take as wives, while in the latter case 
they can only take as mothers. He seems however to admit 
that the Mitakshara and the Madanaratna recognise the 
right of stepmothers to a partition with their sons (v). I 
have been informed on high authority that the usage as 
regards allotting maintenance instead of shares to mothers, 
when a partition takes place in Bombay, is the same as that 
which prevails in Madras. But the futwahs of the pandits 
lay it down that she is entitled to a share equal to that of a 
son, and the same view is stated by Mr. Justice West ina 
well considered judgment in a recent case (w). I know of 
no express decision upon the point in Bombay. ‘The High 
Court of Bengal has on several occasions decided that, 
uuder Mitakshara law, a mother is entitled when a partition 
takes place to have a share equal to that of a son set apart 
for her, either by way of maintenance or as a portion of the 
inheritance, even though the partition takes place in the 
lifetime of the father (2). ‘lhe same view is taken by the 
High Court of the North-West Provinces which holds that 
a Hindu widow, entitled by the Mitakshara to a propor- 
tionate share with her sons upou partition, can claim such 
share, not only guoad the sons, but as against an auction 
purchaser at a sale in execution of the right title and 
interest of one of the sons before partition (y). 


§ 488. Under the law of Bengal the rights of females 
stand much higher than they do in the other provinces. 


und 80 are all the wives of the paternal grandfather.’”’ 8 Dig. 12; V. May,, iv. 
4, § 19, says this includes step-grandmothers also. So also the Mithila school 
D.K.S. vii. §7. See 3 Dig. 18; Damoodur v Senabutty, 8 Cal. 537. 

(v) Viramit , p. 79, § 19. 

(w) Madhowrao v, Yuswuda, 2 Bor. 454 [468] ; W. & B., 2nd ed., 9%, 92, 97, 
100, 806, 390; Lakshman v. Satyabhamabat, 2 Bom. 494, 504. 

(x) Judoonath v. Bishonath, 9 Suth. 61; Mahabeer v. Ramyad, 12 B. L. R. 
90; S.C. 20 Suth. 192; Laljeet v. Rajcoomar, tb. 378; 8. OU. 20 Suth. 386; 
Pursid v. Honooman, 5 Gal. 845; Swnrun v. Chundar Hun, 8 Cal. 17; Krishori 
v. Mons Mohun, 12 Cal. 165, 

(y) Bilaso v. Dina Nath, 3 All. 88. 
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Partition during the life of a father is so uncommon im 
Bengal, that I can find no authority as to setting aside 
shares for the wives. The Daya-krama-sangraha seems to 


limit the right of wives to have such shares to cases where 


the father makes a partition of his self-acquired property. 
In such a case, if peculiar property has been already given 
to one wife, the other wives, whether childless or otherwise, 
are entitled to have their shares made up to an equal 
amount. If they have had no peculiar property, then they 
are to have shares equal to those of sons (z). After the 
death of the father, the right of the widow depends upon 
whether the father has left male issue or not, and whether 
she is a mother or a childless wife. That is to say, she 
may either be a coparcener before partition, or only entitled 
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to a share in the event of a partition, or entitled in no case > 


to more than maintenance. 


1. If the father dies leaving no male issue, his widow 
becomes his heir, whether he is divided or not. She is in 
the strictest sense a coparcener. She became a member of 
the same gotra with her husband on her marriage, and is 
the surviving half of lis body, as well as his heir (a). She 
can herself sue for a partition, and need not wait for her 
share until a partition is brought about by the act of 
others (6). The Calcutta High Court, however, has laid it 
down that owing to the special nature of a woman’s estate, 
it would be the duty of a Court, before decreeing partition 
in favour of a widow, to see that the interests of the pre- 
sumptive heir be not affected by the decree. The Court 
ought to be satisfied that it is a bond fide claim arising from 


(z) D. K.S. vi. § 22—96. 

(a) W. & B. 129; Vribaspati, 3 Dig. 458; Daya Bhaga, xi. 1, § 14 note, 43, 
46, 54; D. K.S. ii. 2, § 41. 

(b) F. MacN. 89, 69; 1 W. MacN. 49; Dhurm Das v. Mt. Shama Soondri, 8 
M. 1. A. 229, 241; 8. CG. 6 Suth. (P. C.) 48; Shib Pershad v. Gungu Monee, 16 
Suth 291; Soudaminey v. Jogesh, 2 Cal. 262. Even before partition the widow 
has an alienable interest which may be enforced by partition by her assignee. 
Janoki Nath v, Mothura Nath, 9 Cal. 580. As to the rights of several widows 
inter se, post, § 510. As to the right of widows among the Juins to demand a 
partition of their husband’s share, see Sheo Singh v. Mt. Dakho, 6 N..W. P. 
406, affd. 51. A. 87; 8. 0.1 All. 688. 


Where no issue. 
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such necessities as render partition desirable between two 
joint owners, and that she would properly represent the 
interest of the estate, including that of the person who 
would come after her (c). 


2. If the father dies leaving issue, and a widow who is 
not the mother of such issue, she is never entitled to more 
than maintenance. The writers of the Bengal school differ 
in this respect from those of the other provinces, since they 
exclude a stepmother from the operation of the texts which 
speak of the share ofa mother. And this exclusion equally 
applies, whether the widow was originally childless, or was 
the mother of daughters only, or was the mother of sons 
whose line has become extinct before partition (d). 


3. If the father dies leaving male issue, and also a widow 
who is the mother of such issue, she is only entitled to main- 
tenance until partition, and she can never herself require a 
partition. Butifa partition takes place by the act of others, 
she will be entitled to receive a share, if the effect of that 
partition is to break up or diminish the estate out of which 
she would otherwise be maintained (e). Hence her claim to 
a share is limited to the two following cases : first, when the 
partition takes place between her own descendants, upon 
whose property her maintenance is a charge. Secondly, 
when it takes place in respect of property in which her 
husband had an interest. 


§ 439. First. If a widowed mother has only one son, she 
can never claim a share from him, and if he comes to a parti- 
tion with his brothers by another mother, her claim for main- 
tenance is a charge upon his share and not upon the whole 
estate(f). But if he dies, and his sons come to a division, 





(c) Mohadeay v. Haruk Narain, 9 Cal. 244, 250. 
(d) F. MacN. 41, 57; 1 W. MacN. 50; 8 Dig. 13; D. K. 8. vii. § 8, 5, 6; 
Daya Bhaga, iii. 2, § 80; Raghunanda, ii. 17; ante, § 487. 
(e) 2 W. MaecN. 65, n.; F. MacN, 45, 57, 59; Bilaso v. Dinanath, 8 All. 88. 
geri ya partition she has no alienable interest. See Judoonath v. Bishonath, 
uth. 61. 
(f) Hemangini Dasi v. Kedarnath, 161. A. 115; 8. C. 16 Cal. 788. 
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then she would be entitled to share with them as grand- 
mother. Similarly, if a man dies leaving three widows, 
each of whom has one son, and these three sons come to a 
division, none of the mothers would have a right to a share ; 
because each of them retains her claim intact upon her own 
son. . But if the sons of one son divide among themselves, 
their grandmother will be entitled toashare. If the grand- 
sons of all three widows divide, all the grandmothers will 
be entitled (g). In each case the share of the widow will be 
equal to the share of the persons who effect the partition. 
If it takes place between her sons, she will take the share 
of a son; if between her grandsons, she will take the share 
of agrandson (h). Ifa mother has three sons, one of whom 
dies leaving grandsons, and a partition takes place between 
the two surviving sous and the grandsons, the mother will 
be entitled to the sa@me share as if the division had been 
effected between three sons; that is to say, the property 
will be divided into four shares, of which the mother will 
take one, each surviving son will take another, and the 
grandsons will take the fourth (2). Where the partition 
takes place between grandsons by different fathers, the 
matter becomes more complicated. For instance, suppose A. 


A. 
| ia t RES | 
b. C. D. 
l 
2 grandsons. 3 grandsons. 4 grandsons. 


to have died leaving a widow and three sons, and these sons 
to die, leaviug respectively two, three, and four grandsons, 
and that these grandsons come to adivision. If their grand- 
mother was dead, the property would be divided into three 
portions, per stirpes, which would again be divided into two, 
three, and four parts, per capita (§ 4382). But if the grand- 


F. MacN. 89, 41, 54; Sibbosoondery v. Bussomutty, 7 Cal. 191. 

_. D K.S8. vii. § 2,4; Raghunandana, ii. 19. If she has already been pro- 
vided for to the extent to which she would be entitled on partition, she takes no 
more; if toa less extent, she takes as much more as will make up her share. 
Jodoonath v. Brojonath, 12 B. L. R. 3865. 

(i) Prawnkissen v. Muttoosoondery, Fulton, 389; Gooroopersaud v. Seeb- 
chunder, F, MacN. 29, 52. 
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mother is alive, she will be entitled to the same share as 
agrandson. Butit is evident that the grandsons by B. take 
a larger share than those by C., and these again a larger 
share than those by D. The mode of division, therefore, is 
stated to be, that the whole property is divided into ten 
shares, of which the grandmother will take one, the two sons 
of B. will take three, the three sons of C. will take three, 
and the four sons of D. will take three. If the widows of 
B., C. and D. were also living, they would be entitled to 
shares also. Hach widow would take the same as her son. 
But in order to arrive at this share, a fresh division would 
have to be made. The three-tenths taken by the sons of B. 
would be divided into three parts, of which his widow would 
take one. Similarly, the three-tenths taken by the sons of 
C. would be divided into four parts, and the three-tenths 
taken by the sons of D. would be divided into five parts, of 
which one would go to the respective widows of C. and D., 
the remainder being divisible among their sons (k). The 
same widow may take in different capacities, as heir of one 
branch of the family, and as mother or grandmother in 
another branch. A very complicated instance of this sort 
is recorded by Sir F. MacNaghten as having been decided 
in the Supreme Court at Calcutta (J). 


In one case in Bengal, where a partition was made after 
the death of all the sons by their widows, it was held that 
the grandmother had no right to a share. No counsel 
appeared for the grandmother, and, as might be expected, 
no precedents were cited. The decision can hardly be 
looked upon as of much weight, in the face of the direct 
authority on the other side (m). 





(k) F. MacN. 52—854. 

(Ll) Sree Motee Jeemoney v. Attaram, F. MacN. 64; Callychurn v. Jonava, 1 
Ind. Jur. N. 8. 284: Jugomohanv. Sarodamoyee, 3 Cal. 149; Toritv. Tarapro- 
sonno, 4 Cal. 756; Kristo Bhabiney v. Ashutosh, 18 Oal. 89. 

(m) Rayeev. Puddum, 12 Suth, 409, affirmed on review, 13 Suth. 66; contra, 
Sibbosoondery v. Bussoomutty, 7 Cal. 198; Bhadri Roy v. Bhugwat, 8 Gal. 649, 
8.C.11C. L. R.186 See Vyasa and Vrihaspati, 8 Dig. 12, where the right of 
we grandmother to a ehare is expressly asserted; and so Jagannatha says, 
8 Dig. 27. 
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Where a partition takes place among great-grandsons 
only, it is said that the great-grandmother has no right to a 
share (n). But if a son be one of the partitioning parties 
with great-grandsons by another son, she would take a son’s 
share. And if a grandson and great-grandson divide, she 
would take a grandson’s share (0). 


§ 440. Secondly. “ Partition, to entitle a mother to the 
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share, must be made of ancestral property, or of property property. 


acquired by ancestral wealth. Therefore, if the property 
had been acquired by A., the father of B. and C., and B. 
and C. come to a division of it, their mother (the widow of 
A.) shall, but their grandmother shall not, take a share of 
it. And if the estate shall have been acquired by B. and 
C. themselves, neither their mother nor grandmother will 
be entitled to a share upon partition” (p). 


§ 441. Where a partition takes place during the life of 
the father, the daughter has no right to any special appor- 
tionment. She continues under his protection till her 
marriage ; he is bound to maintain her and to pay her mar- 
riage expenses, and the expenditure he is to incur is wholly 
at his discretion (q). But where the division takes place 
after the death of the father, the same texts which direct 
that the mother should receive a share equal to that of a 
son, direct that the daughter should receive a fourth 
share (rv). It is evident, however, that there was much 
less need to set apart a permanent provision for a daughter 
than for a widow. The expenses of her marriage, and her 
maintenance for the very few years that she could remain in 
her father’s family, constituted the only charge that had to 
be met in respect of her. Hence it was very early consider- 
ed that the mention of a definite fourth only meant that 


& Dig. 27; F. MaoN, 28, 51, doubted by Dr. Wilson, Works, v. 25. 
F. Muon. &2. 
F. MacN. 5). 54; Taree Pershad v. Nasib Kooer, 10 Col. 1017, 
_ Mitakshara, i, 7, § 14. 
(r) Yajnavalkya, ii. § 124: see ante, § 486. Arto the mode of cnaloniating 
the fourth, see Mitakehura, i. 7, § 5-10; & Dig. 98, 94; Smriti Chandrika, iv. 
8 84; Wilson, Works, v. ~~ 
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a sufficient amount must be allotted to each daughter to 
defray her nuptials. This view is combated by Vijnanes- 
vara, who maintains that the letter of the law must be 
respected. The Smriti Chandrika, however, evidently 
inclined to the modern doctrine, as it states that the 
full fourth is only to be given where the estate is in- 
considerable. And it is expressly asserted by the Madha- 
viya and the Bengal writers, and those of the Mithila 
school (s). The practice at present is in conformity with 
this opinion (?). 


Where daughters take as joint-heirs, the effect of parti- 
tion between them comes under the law of succession, and 
will be discussed hereafter (§ 515). 


§ 442. A stranger cannot compel a partition, in the sense 
of compelling any or all of the members of a family to 
assume the status of divided members, with the legal conse- 
quences following upon that status. But he may acquire 
such rights over the property of any coparcener as to 
compel him to separate the whole or part of his interest in 
the joint property, and so sever the coparcenary in respect 
of it. This may be effected either by actual assignment, or 
by operation of law, as by insolvency, or upon a sale in 
execution of a decree (x). How far a member of an 
undivided family under Mitakshara law can, by his own 
voluntary act, transfer his rights in the joint property to a 
stranger, is a matter upon which there is much difference 
of opinion, and which has already been examined (vr). But 


(s) Mitakshara, 1.7, § 11; Smriti Chandrika, iv. § 18, 19: Madhaviya, § 25: 
where he misrepresents the opinion of Vijnanesvarn : Daya Bhaga, iii. 2, § 89° 
DD. K. 8. vii. § 9, 10; Raghunandana, iti. 19, 20; 8 Dig. 90—94. The Virami- 
trodaya nrgues for the view adopted by the Mitaksharn, but sets out the conflict” 
ing opinions, Viramit., p.8!, § 21. The Sarasvati Vilasn sets out both views: 
but states the modern doctrine, which is that of Apararkn, last, though with- 
out offering any opinion of his own. § 1)9—1383. 

(t) F. MacN. 55, 98; 1 W. MacN. 850. Daughters have no right to claim a 
share of their mother’s property during her life, in enses in which they would 
be her heirs ; Mathura v Esau, 4 Bom. 545. 

(wv) Per enriam, Soarjeemoney Dossee v. Denobundan,6M.1. A. 589 8.C. 4 
Suth. (P.C.) 114; Deendyal y. Jugdeep, 41. A. 247; 8, C. 8 Cal. 

(v) Ante, § 327, et seq. 
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so far as the right of transfer is recognized it will be 
enforced, either by putting the purchaser in possession of 
wn undivided interest, or by compelling the owner of the 
undivided interest to proceed to, or permit a partition, by 
means of which the hostile right can be satisfied (w). 


§ 443, Persons who labour under any defect which dis- 
qualifies thei from inheriting, are equally disentitled to a 
share on partition (7). But except in the case of degrada- 
tion, which has now been practically abolished by Act XXI 
of 1850, (Freedom of religion) such incapacity is purely 
personal, and does not attach to their legitimate issue (y). 
Its effect is to let in the next heir, precisely as if the inca- 
pacitated person were then dead. But that heir must claim 
upon his own imerits, and does not step into his father’s 
place. or instance, suppose the dividing parties were 
CU.and F., and that E. were incapacitated but alive, his son F. 


A. 


| dend. D. dead. 


U, 


— 


\ 


would be entitled to claim half of the property. But if F. 
was the incapacitated person, and D., and E. were dead, G. 
would have no claim, being beyond the limits of the copar- 
cenary (2). On the other hand, such disqualification only 
operates if it arose before the division of the property. One 
already separated from his coheirs is not deprived of his 


(w) Anand v. Prankisto, 5 B. LL RB. (0. C.J.) lds Rughoonath v. Luckhun, 
18 Suth. 28; Muddun Gopat v. Mt. Gowrbutty, 21 Suth. 100; Lall Jha v. 
Shatkh Juma, 22 Suth. 16; Jhubboo vy. Khoob Lall, ib 294; Alamalt v. Run- 
qusamt, 7 Mad. 558 ; Janokinath v. Mothuranath, 9 Cal. 580 ; Rajani Kanth v, 
Kam Nath, 10 Cal 244 3; B ve Behari v. Lal Mohun, 12 Cal. 209 

(%) Mitakshara, 11. 10; ys iv. 11; Daya Bhaga, v.; D. K. S. iii. See 
post, chap. xix, nuh v. Laila Laljee, 8 Cal. 149. ; 

(y) Mitakshara, ii, 10, § 9-11; Daya Bhaga, v. § 1/--19, As to adopted 
sons, ser ante, § YY. 

(2) 2 W. MaoN, 42; Bodhnarain vy. Omrao, 18 M. I. A.519; S.C.6B.L. RB. 
500; per f’eucock, U. J.. Kalidas v. Krishan, 2 B. L, R, (fF. B.) 115; 
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allotment (a). And if the defect be removed at a period 
subsequent to partition, the right to share arises in the 
same manner as, or upon the analogy of, a son born after 
partition (6). How this analogy is to be worked out is not 
so clear. If the removal of the defect is to be treated as a 
new birth at the time of such removal, then the principles 
previously laid down would apply (c). If the partition took 
place during the life of the father, and one of the sons were 
then incapable, he would take no share. But if his defect 
were afterwards removed, he would inherit his father’s 
share. If, however the partition took place after the father’s 
death, and one of the brothers was excluded as being 
incapable, and was afterwards cured, his cure could only 
be treated as a new birth, so as to give him any practical 
rights, by the further fiction that he was in his mother’s 
womb at the time of the partition. If this analogy could 
be applied, he would be entitled to have the division opened 
up again, and a new distribution made for his benefit. But 
that would be rather a violent fiction to introduce, in a case 
where the incapacity was removed, possibly many years 
after new rights had been created by the division, and 
acted upon. Suppose, however, that the incapable heir 
was never cured, but had a son who was capable of inherit- 
ing. If the son was actually born, vr was in the womb, at 
the time of the partition, he would be entitled to a share, 
if sufficiently near of kin. But if he was neither born nor 
conceived at that time, he could not claim to have the 
partition re-opened. He could only claim to succeed as 
heir to the share taken by his grandfather; and if the 
partition took place between the brothers, he could claim 
nothing more than maintenance (d). 


§ 444, It has been suggested that a coparcener, other- 


Per ii. 10, § 6; Sevachetumbara vy. Parasucty, Mad. Dec. 
of 1857, F 
(b) Mitakshara, ii. 10,§ 7; V. May., iv. 1i, § 2. c) Ante, § 431. 
(d) See this subject discussed by Peacock, ie Kalidas ae richan, 98 B.L. 
RB, (F, B.) 118—121, and in Krishnay, Sami, 9 Mad. 64. Of course al] diff. 
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wise entitled, may lose his right to a share if he has been 
guilty of defrauding his coheirs. This view rests upon @ 
text of Manu (e): “ Any eldest brother who from avarice 
shall defraud his younger brother, shall forfeit his primo- 
geniture, be deprived of his share, and pay a fine to the 
king.” This text is explained by Kalluka Bhatia and Jagan- 
natha as meaning, that the eldest brother by such frau- 
dulent conduct forfeits his right to the special share to which 
in early times he was entitled by seniority (f). Yajnavalkya 
and Katyayana merely say, that property wrongly kept back 
by one of the co-sharers shall be divided equally among all 
the sharers when it is discovered (g). This excludes the idea 
that the fraudulent person is to forfeit his whole share, or 
even his share in the property so secreted. The Mitakshara 
discusses the act with reference only to the question of 
criminality. The author decides that the act is criminal, 
but does not assert that it is to be followed by forfeiture, 
and seems to assume that the only result will be that the 
partition will be opened up, and a fresh distribution made of 
the property wrongly withheld (h). ‘The other commentators 
of the Benares school either follow the Mitakshara, or pass 
the point over without special notice (z). On the other 
hand, the Bengal writers are of opinion, that the act of one 
coparcener, in withholding part of the property which is 
common to all, is not technically theft, and is not to be 
punished by any forfeiture (k). The Madras Sudder Court 
in one case followed the literal meaning of the text of Manu, 
and held that it was a complete answer to a suit for par- 
tition by a brother, that he had committed a theft of part of 
the paternal property. In this decision they set aside the 
opinion of their senior pandit, who was of opinion that the 


culty would be removed, if the earlier doctrine were sustained which appears 
to allow a partition to be opeued up at any distance of time in favuur of an 
after-born son. ; as 
(e) ix. § 213. (f) 2 Dig. 564. (g) Yajnavalkya, ii. § 126; 3 Dig. 398. 
(h) Mitakshara, i. 9. This chapter seems to have been differently understood 
by Sir Thomas and Mr. Strange, | Stra. H. L. 282; Stra. Man. § 278. Messrs. 
est and Bihler take the view stated in the text, W. & B. 679. 
(i) Smriti Chandrika, xiv. § 4—6; Madhaviya, § 54; V. May., iv. 6, §3, 
Viramitrodaya, p 245, § 1, 2. _ ; 
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embezzler of common property incurred no forfeiture thereby. 
The junior pandit had first stated generally, that the 
person who had embezzled part of the common property 
forfeited all claim to share in the estate. On giving in 
his written opinion, he modified this view by limiting the 
forfeiture to a prohibition of sharing in the portion actually 
embezzled. This opinion also the Court set aside, preferring 
that first given (J). The Court of the North-West Provinces 
has arrived at an exactly opposite conclusion, and has laid 
down that the wrongful appropriation by one brother of part 
of the joint estate, which the others might have recovered 
by an action at law, was no bar to a suit by him for parti- 
tion (m). This certainly appears to me to be the sounder 
view, 


direction in a will prohibiting a partition, or 
postponing the period for partition, 1s invalid, as it forbids 
the exercise of a right which is essential to the full enjoy- 
ment of family property by Hindu law (w). On the other 
hand, an agreement between the members of a Hindu family 
not to come to a partition might be binding upon themselves. 
But unless the agreement also contained a condition against 
alienation, it would not prevent any of the parties to it from 
selling his share, and would be no bar to a suit by the 
vendee to compel a partition (0). Nor could such an agree- 
ment ever bind the descendants of the parties to it(p). In 
Bombay it has been held that it would not even bind the 
parties themselves (q). 


§ 446. As Hindu law contemplates union and not parti- 
tion as the normal state of the family, it follows that lapse 


(tL) Canacumma v. Narasimmah, Mad. Dec. of 1858, 118, 

(m) Kalka v. Budree, 3 N.-W. P. 267. Jolly, Leet. 149, 

(n) Nubkissen v. Hurris Chunder, F. MacN. 828 ; Mokoondo v. Gouesh, 1 Cul. 
104 ; Jeebun v. Romanath, 23 Suth. 207; Act 1V of 1882, § 10, 11. (Transter 
of Property). 

(0) Rhamdhone v. Anund, 2 Hyde, 97 ; Anand vy, Prankisto, 8 B. lL. RB. (O. 
ie ? an Anath v. Jlackintosh, 8 B. L. R. 60; Rajender vy. Sham Chund, 

al. 107. 
(p) See Venkataramanna v. Bramanna, 4 Mad. H. C. 349, 
(g) Ramlinga vy. Virupakshi, 7 Bom.. 
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of time is never in itself a bar to a partition, But the 
Statute of Limitations will operate from the time that a 
plaintiff is excluded from his share, and that such exclusion 
becomes known to him (r). 


§ 447, Tuirp, THE MODE oF Division.—The principle of 


Hindu law is equality of division, but this was formerly ea 


subject to many exceptions, which have almost, if not 
altogether, disappeared. One of these exceptions was in 
favour of the eldest son, who was originally entitled to a 
special share on partition, either a tenth or a twentieth in 
excess of the others, or some special chattel, or an extra 
portion of the flocks (s). Sir H. S. Maine suggests that 
this extra share was given as the reward, or the security, for 
impartial distribution ; and refers to the fact that such extra 
privileges were sometimes awarded to younger sons (é), or 
to the father, asa proof that the right was unconnected 
with the rule of primogeniture (vj. It seems to me pro- 
bable that the double share which the father was allowed 
to retain for himself («), was the inducement given to him 
to consent to a partition, at the time when his consent was 
indispensable (§ 220,) and perhaps also was intended to 
enable him to support the female members of the family, 
who would naturally remain under his care. Among the 
Hall tribes, when a division takes place, the family house 
sometimes passes to the youngest, sometimes to the eldest, 
son ; but invariably the son who takes the house takes with 
it the burthen of supporting the females of the family (w). 
The practice of allotting a larger share to the father would 
naturally survive, though to a lesser degree, in favour of 


(*) Thakur Durriao v. Thakur Dari, 11. A. 13; Naliv Dhuniunjoy, 8 Cal. 
228; Act XV of 1877, sched. ii. § 127. 

(s) Apnustambna, xiii. § 18; Baudhayana, ii. 2, § 2—5; Gautama, xxviii. § 11, 
12; Vasishtha, xvii. § 28; Mann, ix.§ 132, 114, 156; Narada, xiii. §18; Devala, 
2 Dig. 553; Viihaspati, 1b. 556; Harita, ib. 548; Yajuavalkya, ii, § 114; 
Virnmit., p 43, § 9. 

(¢) Gautaina, xxviii. § 6,7 ; Vasietha, xvii. § 23; Muna, ix. § 112. 

(u) Marly Institutions, 197. 

(u) Novnada, xiii, § 12; Vrilaspati, 3 Dig 44; Katyuyana, ib. 53; Sancha & 
Lichita, 2 Dig. 555. 

Breeks, Primitive Tribes, 9, 39, 42, 68. 
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the eldest son as head of the family. Under the law of the 
Mitakshara the practice of giving an extra share to the 
father is now said either to be a relic of a former age, or 
only to apply toa partition by the father of his own self- 
acquired property (7). As between brothers or other rela- 
tions absolute equality is now the invariable rule in all the 
provinces (y), unless, perhaps, where some special family 
custom to the contrary is made out (z); and this rule 
equally applies whether the partition is made by the father, 
or after his death (a). 


Other grounds of preference arose in regard to sons of 
different rank ; that is to say, sons by mothers of different 
caste, or sons of the ten supplementary species. These 
shared in different proportions, or some absolutely to the 
exclusion of others (b). But these different sorts of sons 
are long since obsolete (§ 75, 85). The right of a person 
who has made acquisitions, in which he has been slightly 
assisted by the joint property, to reserve to himself a double 
share, has already been fully considered (§ 264). 


§ 448. Hitherto we have been considering the case of 
joint property, as to which partition was a matter of right 
and not of favour. There is greater uncertainty where the 
partition was of property which was divisible as a matter of 
favour and not of right. Under Mitakshara law this case 
could only arise where the father chose to divide his self- 
acquired property among his sons. It is quite clear that 


{c) Mitakshara, i.6,§ 7: Madhaviyn. ais Vv. May., iv, 6.813.183; Viranit., 
p. 65. § 18. See "Rmriti Chandrika, ii, 1, § 28 ~89 2, 41, where it is anid to be 
nllowable on a partition made x ana A parent. 

(uv) Mitnkshara, i. 2, § 6.1. 8, § Brags Smriti Chandrika, ii. 2, § 2, ii. 

§ 1824; Madhaviy., § 9: v. May. .. iv, 6, § 8—11, 14.17: Daya Rhaga, i iii. 4 
§ 27; n.K. &., vii. § 12, 18: Virnmit.. p. 60, $11, p. 70. § 14. The case of an 
adopted eon, where natural born sons Siterwards come into existence, hus been 
discussed, ante, § 155. 

(=) Shen Buksh v. Futteh, 28.1). 905 (840°: 2 W. MacN. 16. As to agree. 
ments to divide in particular shares, see Ram Néranjun v. Prayag. 8 Cal. 188, 

(a) Bhurochund v, Rassomiunee, 1 8. D 28 (36); Neelkuunt v. Munee, id. 58 
ays saiwae v. Puhlwand, 3 8. D. 301 (402) ; Lakshinan v. Ramchandra, 

om 


4 oO i. 8,11; Daya Bhaga, ix. § 12; D, K.8., vii. §19; V. May., 
iv 
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the father might give away this property to any one he 
chose (§ 350), and it would seem to follow that he might 
distribute it among his family at his own pleasure. Vishnu 
says, “ If a father make a partition with his sons, he does 
so in regard to his own self-acquired property by his own 
pleasure” (c). This, of course, may refer to his right of with- 
holding such property absolutely from distribution. Other 
texts which seem to leave the father a discretion as to allow- 
ing larger or smaller shares to his sons, may refer to the 
practice of giving extra shares to an elder son, an acquirer 
or the like (d). The interpretation put upon these texts 
by the Hindu commentators was, that even in regard to 
self-acquired property, the right of the father to make an 
unequal distribution could only exist where there was either 
a legal reason, as in case of an elder son’s share, or a moral 
reason, such as the necessitous state of one of the sons, and 
that it could never exist where the act emanated from mere 
partiality or vicious preference (e). The author of the Smriti 
Chandrika sums up his argument upon the point by saying, 
“Tt is hence settled that unequal distribution made by the 
father, even of his own self-acquired property, according to 
his whims, without regard to the restrictions contained in the 
shastras, is not maintainable, where sons are dissatisfied with 
such distribution ” (f). Ina Madras case, where a man had 
made a division of his self-acquired property, giving about 
a tenth to his son, and the rest to his wife and daughter, the 
Sudder Pandits said that such a disposition would be valid 
as regards the personalty, but not as regards the realty (g). 
In the Punjab it is held that a man may distribute his self- 
acquisitions at his own pleasure (Ah). Ifthe rule is anything 
more than a moral precept, it must depend upon the distinc- 
tion, which I will notice presently, between a partition, which 





(c) xvii. § 1. 

(da) Yajnavalkya, i ii. § 114, 116; Narada, xiii. § 15, a 

(e) 8 Dig. 540, 541, 546; Mitakshara, i. 2, § 6, 13 

28 Smriti Chandrika, i li. Ul, § 17—24; Wredak 8; 1 Str. H. GL. 194; 
MacN, 147, note. 

(9) Meenatchee v. Chetumbra, Mad Dec. of 1853, 61. 

(h) Punjab Cust. 85. 
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may be effected by mere agreement, and a gift, which 
requires delivery of possession. 

§ 449. In Bengal the peculiar doctrines of the Daya Bhaga 
leave a father practically at liberty to dispose of all his 
property, no matter of what sort, or how acquired, at his own 
free pleasure, in favour of any one upon whom he chooses to 
bestow it. One would expect, therefore, to find that, when 
he chose to distribute it among his sons, he would be at 
liberty to do so to whatever extent, and in whatever pro- 
portions he liked. This, however, is by no means so. 
Jimuta Vahana draws the distinction between self-acquired 
and ancestral property, saying that in the former case the 
father may give his sons greater or lesser allotments at his 
pleasure, but in the latter case his discretion is limited. He 
cannot reserve more for himself than his double share (t). 
With regard to his sons, he is also under restrictions. If 
the partition is made at the request of his sons, he is bound 
to give each an equal share, the legal deduction in favour 
of the eldest being alone allowed (k). If, however, he makes 
the partition of his own accord, he may make a partial or a 
total division. The former seems not to come under the 
rules which govern a legal division. The father appears 
still to remain the head of the family, and to retain a 
certain control over the whole property, but allots small 
portions of it to his sons, retaining the right to take these 
portions back, if he becomes indigent (/). Where, how- 
ever, the partition is a total one, the same distinction exists 
between his rights over the ancestral and self-acquired pro- 
perty. As regards the former, the distribution must be 
equal or uniform, in the sense of not being arbitrary; that 
is, any inequality in the shares of the sons must be at 
inequality prescribed, or at least permitted, by the law, as 
arising from the superior age or merit of the son whom he 


ao ike ya a Bhaga, ii. § 15—20, 85, 47, 56,78; D.K.S. vi.§ 16; Raghunan dana 


eb) Daya Bhage, i ii. : 86. 
(tl) Daya Bhaga, ii. § 57 ; 2 W. MacN. 148; D. K. 8. vi. § 8. 
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prefers (m). But as regards the self-acquired property, he 
may make a distribution according to his own free will, 
though even in this case the preference must arise from 
motives recognized by the law, on account of the good 
qualities or piety of the one who is preferred, or his incapacity, 
numerous family, or the like (n). Whether such reasons are 
sufficient to authorize an unequal distribution of ancestral 
property also, does not seem clear. In commenting on the 
text of Narada (xiii. 4), the father, “‘ being advanced in years, 
may himself separate his sons, either dismissing the eldest 
with the best share, or in any manner, as his inclination 
may prompt.” Jimuta Vahana says that this last clause 
means something different from the giving of an extra share 
to the first-born, but that the discretion so allowed is again 
restrained by the subsequent text (xiii. 16), which forbids 
a distribution made under improper influences, or contrary 
to the directions of law (0). If these passages apply also to 
ancestral property, the result would be that the power of 
distribution, both of ancestral and self-acquired property, 
would stand on the same footing. The father might divide 
either sort unequally, if he could find any justifying pretext 
in the superior qualities, or greater necessities, of the son 
whom he preferred. The Daya-krahma-sangraha, however, 
limits the right of making an unequal distribution among 
sons, in consequence of their superior qualifications or 
greater necessities, to the case of self-acquired property, 
or ancestral movable property, such as gems, pearls, corals, 
gold, and other effects (p). As regards ancestral landed 
property, the only inequality it appears to sanction is the 
Special share for the elder son (gq). In the case of a 
man’s own self-acquired property, he may allot it as he 
chooses, subject as before to the necessity of showing some 


(m) Daya Bhaga, ii. § 50, 76,79. See ns to extra shares, tb. § 87, 42, 74. 
(n) Dayw Bhaga, ii. § 74, 76, 82; Raghunandana, ii. 4 
0) Daya Bhaga, ii. § 81—85. 
(p) D. x. S. vi. § 18, 18—20; aco. Jagannatha, 8 Dig. 39, 43, and pandits in 
Bhowwan my Churn v. Ramkaunt, 28. D, 202 (250) ; 2 W. MaoN, 2, 16. 
70 in, 


555 


556 


PARTITION. [Chap. XV, 


proper ground of preference, and an absence of improper 
motive (r). 


§ 450. It is, of course, obvious that where a father is 
allowed to prefer one son to another on the ground of supe- 
rior piety or moral qualifications, and is himself constituted 
as the sole judge of such qualifications, it is merely another 
way of saying that he may distribute the property as he 
chooses. A little hypocrisy is all that is needed in order 
to convert illegality into legality (s). But even as regards 
ancestral immovable property, the Bengal pandits appear 
in two cases to have taken the view which is suggested by 
Jimuta Vahana, rather than that which is expressed by 
the Daya-krama-sangraha, and to lay it down that grounds 
of personal preference, actually existing, will justify a father 
in preferring one son over another (¢). The only question 
that arises is, whether the pandits in the two last cases 
were not speaking of a gift, and not of a partition. I think 
they were. I have already quoted the series of decisions 
in Bengal which practically affirm the right of a father to 
do what he wishes with his property. They seem in com- 
plete conflict with the opinions of the pandits in the case of 
Bhowanny Churn v. Ramkaunt (uw). Now it will be obser- 
ved that throughout the opinions of the pandits in the latter 
case, they directed their attention exclusively to the law 
of partition, and only cited texts bearing upon that law. 
In the opinions cited in the other cases, and referred to in 
the remarks on Bhowunny Churn’s case, they directed their 
attention as exclusively to the law of gifts, and only cited 
texts showing the power of an owner of property to dispose 
of it during his lifetime. The fact is, the two sets of texts 


(r) D. K. 8S. vi. §8—15. See F. MacN. 242—268. Inthe Punjab a futher 
appears to have the right to divide the tumily property amoug his sous in any 
proportions which seem fit to him, but if the division 1s thoroughly unequal, a 
tresh apportiunment will be made after his death. Punjab Customary Law, 
Il 168, 171, 180, 222, 261. 

(8) See the opinions of Pandits, quuted F. MacN. 260; 3 Dig, 1. 

(t) I. MacN. 260, 265. 

(u) 28. D. 202 (259) ; ante, § 847. See this case discussed by Sir F, MacN. 
Woces i per Miia Lakshmy v, Narasimha, 8. Mad. H. C. 43,48; Wilson's 

Ve /0, 0%, 
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are quite irreconcilable. They mark different periods of 
law. The former area survival from the time when the 
power of a father over property was as restricted in Bengal 
as it is now in the provinces governed by the Mitakshara. 
These texts probably remained unexplained away, because 
unequal distributions of a mans’s whole property continued 
to be unusual. ‘The texts which forbid alienations of parti- 
cular portions of it were explained away, because such 
alienations became common. Jagannatha tries to reconcile 
the two principles which allow a gift to one in preference 
to another, but forbid a distribution which gives more to 
one than another (v). His reasoning, so far as Iam able 
to follow it, appears to be, that, where a father proceeds 
to a partition with his sons, he divests himself of his pro- 
perty, with a view to its vesting again in those who are 
entitled to share it by virtue of their affinity to him. That 
being so, it can only vest in such persons, and in such 
proportions, as the law of partition directs. But when he 
divests himself of his property in order to make a gift, he 
immediately vests it again in the person, be it a stranger 
or otherwise, to whom he delivers the possession. The 
transaction is valid if it coxforms to the law of gifts. 
Now this is really all that was decided by the case of Bho- Bhowanny 
wanny Churn v. Ramkaunt. The pandits were unanimous °8"'"* 
that as a partition the transaction was bad. In this they 
were apparently right. They differed as to whether it would 
have been invalid for want of possession, if, as a partition, it 
had been legal. As to this it may now be taken that their 
doubts were unfounded, and that actual possession is not 
necessary in order to make a partition final and binding 
(§ 454). The Judges of the Sudder Court accepted their 
finding that the distribution was illegal. If so, it could only 
take effect as a series of gifts. But viewed in this light it 
was inoperative, because there had been no delivery of 
possession (§ 353). The result would be, that a father under Result of cases. 
Mitakshara law, in dealing with his self-acquired property, 


(v) 8 Dig. 5, 47. 
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or any other property in which his sons take no interest by 
birth, and a father under Bengal law in dealing with any 
property, may distribute it as he likes. If he conforms 
to the rules of partition, the transaction will be valid by 
mutual agreement, without actual apportionment followed 
by possession; but if he does not conform to those rules, 
then he must deliver the share to each of the sharers, so as 
to make a valid gift to each. 


§ 451. A partition may be partial either as regards the 
persons making it, or the property divided. Any one 
coparcener may separate from the others, but no coparcener, 
except perhaps the father, can compel the others to become 
separate among themselves. A father may separate from 
all or from some of his sons, remaining joint with the other 
sons, or leaving them to continue a joint family with each 
other (uw). It was stated in two Bengal cases, that where 
one brother separates from the others, and these continue 
to live as a joint family, it must be presumed that there has 
been a complete separation of all the brothers, but that those 
who continue joint have re-united (x). But that seems to 
be merely a question of fact. If nothing appeared but that 
one brother had taken his share, and left the family, while 
the other brothers continued exactly as before, it seems to 
me the proper presumption would be, that there never had 
been any severance in their interests (y). It has been 
suggested by Messrs. West and Bihler that one Bombay 
decision (of which they disapprove) lays down that a grand- 
father can, by his will, enforce a state of division among 
his grandsons. The case referred to appears to me only to 
decide, that property may be devised in such a way that the 
persons to whom it is bequeathed, if they take it under the 
will, will take it in severalty and not as joint tenants (z). 





(w) Mitakshara, §. 2, § 2; W. & B. 665. 

(x) Judub Chunder v. Benodbeharry, 1 Hyde, 214; Petamburv. Hurish Chun. 
der, 15 8uth. 200; Kesabram v. Nand Kishore,8 B.L.R.(A. 0.J.)7;8.0, 
11 Buth. 808. 

(y) Upendra Narrain v. Gopeenath, ® Cal. 817. 

(x) W. & B. 198, 666; Lakshmibai v. Ganga Morobu, 4 Bom. H.C. (0.0.4. 
150 ; 8. C. onappeal, & Bom. H.C. (A. O. J.) 128, 
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Such a state of things would be quite consistent with their 
remaining undivided in other respects. Whether a grand- 
father could so bequeath property would depend upon the 
nature of his interest in it. If it was his own exclusive 
property, of course, he could devise it on any terms he 
liked. But if it was ancestral property, which would by 
law descend to his grandsons as coparceners, I doubt 
whether he could by his will compel them to accept it with 
the incidents of separate property. The death which severed 
his interest, would also, as I imagine, terminate his power 
over the property (§ 380). <A different case recently occur- 
red in Madras. A father with three sons by one wife, and 
two sons by another, executed a document in his last illness, 
directing the property to be divided into three-fifths, and 
two-fifths shares, with a small reservation for himself. 
The Court found that the document was intended to operate 
from its date as an actual severance, first, of the interest of 
his sons by one wife from that of his sons by another ; 
secondly, of the interest of all his sons from his own 
during his life. Neither his eldest son, who was of age, 
nor the guardian of his infant sons, were parties to the 
suit. It was held by the Court that the transaction was a 
partition which altered the status of the sons though without 
their consent, by virtue of the special authority of the father. 
Muthusawmy Aiyer, J., upon a review of the native authori- 
ties, said, ‘‘ According to the Hindu law it is competent to 
a father to make a partition during his life, and the partition 
so made by him binds his sons, not because the sons are 
consenting parties to the arrangement, but because it 1s the 
result of a power conferred on him, though subject to certain 
restrictions imposed in the interest of the family. In cases 
hke this the question is not whether such partition is a 
contract, like a partition made among brothers after their 
father’s decease, but whether it is a legal transaction, con- 
cluded in conformity to the Hindu law” (a). 


Even where the division is only between certain members 


(a) Kandasami v. Doratsami, 2 Mad. 817, 821. 
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of the family, it is necessary, unless in such case as that 
just cited, that all the members should be parties to it, as the 
interests of all are necessarily affected by the separation of 
any. And ifthe partition is effected by decree of Court, all 
the members must be brought before the Court, either as 
plaintiffs or defendants (0). - 


§ 452. Every suit for a partition should embrace all the 
joint family property (c), unless different portions of it hein 
different jurisdictions, in which case suits may be brought 
in the different Courts to which the property is subject (d) ; 
or unless some portion of it is at the time incapable of par- 
tition as for instance from being in the possession of a 
mortgagee (e) ; or is from its nature impartible, as a Zemin- 
dary governed by the law of primogeniture (f). And if a 
member sues for partition of property in the hands of the 
defendant, he must bring into hotchpot any undivided pro- 
perty held by himself, even though it is out of the jurisdic- 
tion of the Court, and thus make a complete and final 
partition (gy). Hence, where there has been a partition at 
all, the presumption is that it was a complete one, and that 
it embraced the whole of the family property. Therefore, 
if property is afterwards found in the exclusive possession 
of one member of the family, and it is alleged that such 
property is still undivided and divisible, the proof of such 
an allegation rests upon the party making it (h). But there 


(b) Narsimha v. Ramchendra, 1 Mad. Dec. 52; Pahaludh v. Mt. Luchmun- 
butty, 12 Suth. 256. 

(c) Manu, ix. § 47; Dadjee v. Wittal, Bom. Sel. Rep. 151; Dasari v. Dasari, 
Mad. Dec. of 1861, 86; Ruttun Monee v. Brojo Mohun, 22 Suth. 333; Nanabhat 
v. Nuthabhai, 7 Bom. H. C. (A. C. J. 46); per curiam. Narayan v. Nana 
Manohar, ib. 178, aftirming 2 W. & B Introd. 17, 2nd ed. ; Trimbak v. Narayan, 
1] Bom. H.C.71. See per Phear, J.,. Padmamani v. Jagadamba, 6 B. L. R. 
re eg ay. Haridas v. Pran Nath, 12 Cal. 566 ; Jogendro Nath. v. Jugobundhu, 

4 . 122. 

(a) Lutchmana Row v. Terimul Row, 4 Mad. Jur. 241; Subba Rau vy. Rama 
Rau, 8 Mad. H. C. 876. See Jairamv. Atmaram, 4 Bom, 482; Radha Churn, 
v. ee ne 5 Cal. 474; Punchanun Mullick v. Sib Chunder, 14 Cal. 885. 

(e) Pattaravy v. Audimula, 5 Mad. H. C. 419; Narayan v. Pandurang, 12 
Bom. H.C. 148. 

(f) Parvati v. Tirumalai, 10 Mad. 884. 

(g) Ram Lochun v. Rughoobur, 15 Suth, 111; Lalljeet v. Rajcoomar, 26 Suth, 
858 ; Hari Narayan v. Ganpatrav, 7 Bom. 272. 

(h) Narayan vy. Nana Manohar, 7 Bom, H.C. (A. QO, J.) 158. 
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may be a partial division, of such a nature that the copar- 
cenary ceases as to some of the property, and continues a8 
to the rest (7). Where such a state of things exists, the 
rights of inheritance, alienation, &c., differ, according as 
the property in question belongs to the members in their 
divided, or in their undivided, capacity (%); or, there may 
be such a partition as amounts to an absolute severance of 
the coparcenary between the members, although the whole 
or part of the property is for convenience, or other reasons, 
left still unapportioned, and in joint enjoyment. In that 
case, the interest of each member is divided, though the pro- 
perty is undivided. That interest, therefore, will descend, 
and may be dealt with, as separate property (1). Or, lastly, 
there may be a partition and distribution which is intended 
to be final, but some part of the family property may have 
been overlooked, or fraudulently kept out of sight. In such 
a case, when the property is discovered it will be the sub- 
ject of a fresh distribution, being divided among the persons 
who were parties to the original partition, or their repre- 
sentatives ; that 1s, among the persons to whom each portion 
would have descended as separate property (m). But the 
former distribution will not be opened up again (n’. Where, 
however, the whole scheme of distribution is fraudulent, and 
especially where it is in fraud of a minor, it will be absolutely 
set aside, unless the person injured has acquiesced in it, 
after full knowledge that it was made in violation of his 
rights (0). 


(4) Ace. Kandasami v. Doraisami, 2 Mad 324; per curtam, 4M. I. A. 168. 
The High Court of Bengal seems to think that a partial division may be effected 


by arrangement, but not by suit. Radha Churn v. Kripa, 5 Cal. 474. 
(k) Patns Mal v. Ray Manohar, 5 8. D. 849 (410) ; Maccundasy. Ganpatrao, 


Perry’s O. 0.148; W. & B. 3844, 345, 702; F. MacN. 46; 2 Stra. H. L. 387; 


1 W. MacN. 58 


(l) Appovier v. Rama Subbaiyan, 11M. 1. A. 75; 8. 0.8 Suth. (P. ©.) 1; 
Rewun Persad v. Radha Reeby,4 M. 1 A. 187, 168; 8. C. 7 Suth. (P. C.) 


85 ; Narayan v. Lakshmi Ammal, 8 Mad. H.C. 289. 


(m) Manu, ix. § 218; Mitakshara, i. 9, §1—3; Daya Bhaga, xiii. § 1—3; V. 
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or mistaken 


Case of fraud. 


May., iv. 6,§ 8; Lachman v. Sanwal, 1 All. 543; ante, § 444. See as to 
enlargement of share. where a coparcener dies after decree and pending appeal. 


Sakharam v. Hart Krishna, 6 Bom. 118. 
(n) se Bhaga, xiii §6; 3 Dig. 400. 
(0) Vri 

of 1859, 84; Moro Vishvanath v. Ganesh, 10 Bom, H. C. 44 
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§ 453. Where a stranger to the family acquires a title to a 
portion of the family property, by purchase or under an 
execution, he is entitled to be placed in possession jointly 
with the other members. If he is not satisfied with joint 
possession, and desires the exclusive possession of a parti- 
cular portion of the property, his remedy is by suit to compel 
his vendor to come to a partition, and so give him an absolute 
title. But he cannot demand a partition merely as to the 
portion over which he has a claim. The vendor must have 
a complete and final partition, so that all the family accounts 
may be taken against him, and all the other members of the 
family must be made parties to the suit (§ 8329). Where the 
suit for partition is brought by other members of the family, 
in order to get rid of the joint possession of the stranger, it 
has been held by the Madras High Court that the suit may 
be limited to their share in the particular parcel of family 
property which had been sold (p). On the other hand the 
Calcutta High Court has ruled that in this case, as in all 
others, the suit must be one for a complete partition, and 
that this is not a mere technical objection, because on parti- 
tion of the whole of the joint family property, the whole 
land so alienated by a single member might fall entirely to 
the share of the alienor (q). 


§ 454, Fourrs.—As to what constitutes a partition, it is 
undisputed that it may be effected without any instrument 
in writing (r). Numerous circumstances are set out by the 
native writers as being more or less conclusive of a parti- 
tion having taken place, such as separate food, dwelling, 
or worship ; separate enjoyment of the property ; separate 
income and expenditure; business transactions with each 
other, and the like (s). But all these circumstances are 


(p) Chinna Sannyasi v. Surya, 6 Mad. 196. 
(q) Koer Husmat v. Sunder as, 11 Cal. 896. 

(r) Per curiam, Rewun Persad v- Radha Beeby,4M.1. A. 168; 8.C. 7 Suth. 
(P. C.) 85. See as to unregistered deeds of partition in Madras, Act II of 1884, 
(8) ames xiii § 86—43; Mituksbara, ii. 12; Daya Bhaga, xiv.; 8 Dig. 
407—429 ; 2 W. MacN.170, n. See Hurish Ohunder v. Mokhoda. 17 Suth. Bod, 
ree Vithoji v. Mukund Shivaji, 18 Bom. 201; Ram Lall v. Debt Dat, 10 
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merely evidence, and not conclusive evidence, of the fact of 
partition. Partition is a new status, which can only arise 


where persons, who have hitherto lived in coparcenary, Intention 
It essential. 


intend that their condition as coparceners shall cease. 
is not sufficient that they should alter the mode of holding 
their property. They must alter, and intend to alter, their 
title to it. They must cease to become joint owners, and 
become separate owners (¢). And as, on the one hand, the 
mere cesser of commensality and joint worship, the existence 
of separate transactions (u), the division of income (v), or 
the holding of land in separate portions (w), do not establish 
partition, unless such a condition was adopted with a view 
to partition (xz); so, on the other hand, if the members of 
the family have once agreed to become separate in title, it 
is not necessary that they should proceed to a physical 
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separation of the particular pieces of their property. “If Apportionment 
there be a conversion of the joint tenancy of an undivided U2mecessary. 


family into a tenancy in common of the members of that 
undivided family, the undivided family becomes a divided 
family with reference to the property that is the subject of 
that agreement, and that is a separation in interest and in 
right, although not immediately followed by a de facto actual 
division of the subject-matter. This may, at any time, be 
claimed by virtue of the separate right” (y). And in pro- 
vinces governed by the Mitakshara, if a brother so divided 


As to the effect of separate performance of religious rites, see Goldstiicker, 
Administration of Hindu law, 53. 

(t) Mere petitions.or declarations of intention are not sufficient. Mookta 
Keshee v. Oomabuity, 14 Suth, 81; S.C. 8 B. L. R. 396, note. 

(u) Rewun Persad v. Radha Beeby, 4 M.1.A. 168; S.C. 7 Suth. (P.C.) 35; 
Neelkisto Deb v. Beerchunder, 12 M. 1. A. 540; S.C. 3B. L. R. (P.C.) 13; S. 
C,128uth. (P.C.) 21; Anundeev. Nhedoo, 14 M.I.A. 412; 8. C. 18 Suth. 69; 
Chhabila v. Jadavbai, 8 Bom. H.C. (O. C. J.) 87; Narraina v. Veeraraghava, 
Mad. Dec. of 1855, 230; Garikapati v. Sudam, Mad. Dec. of 1861, 101; Krist. 
bes av. Ramasawmy, 8 Mad. i. C. 25. 

v) Sonatun Bysack v. Juggutsoondree, 8 M. 1. A. 66. 

(w) Runjeet v. Kooer, 1 1. A. 9; Ambika v. Rukhmani, 1 All. 487. 

(w) Ram Kissen v. Sheonundun, (P. C.) 23 Suth. 412. 

(y) Appovter v. Rama Subbaiyan, 11 M.I. A. 75; 8, C. 8 Suth. (P.C.) 1; 
Suranent v. Suraneni, 18 M.I.A. 118; 8.C. 12 Suth. (P.C.) 40; Doorga Per- 
shad v. Mt. Kundun, 11]. A. 65; 8. C. 13 B. L. R. 285; 8. C. 21 Suth. 2143 
Babujt v. Kashibat, 4 Bom. 157 ; Ashabaiv. Haji Tyeb, 9 Bom.111; Tej Protap 
v. Champakalle, 12 Cal. 96; Adi Deov. Dukharan, 5 All. 582; Anant Bala 
charya vy. Damodhar Makund, 18 Bom. 26. 

71 Mm 


564 


Rarity of 
reunion. 


Who may 
reunite. 


PARTITION, (Chap, XV, 


should die before actual separation of the property, his 
widow would succeed to his share (z). On the same prin- 
ciple a decree for a partition dissolves the joint tenure from 
its date; and it does so equally, although the suit was not 
in terms a suit for partition, provided the relief given 1s 
inconsistent with the continuance of the joint interest (a). 
And any arrangement by which one member of the family 
abandons his rights to a share amounts to a partition in 
respect to the property so abandoned, even though he takes 
no specific portion in its place (b). 


§ 455. Reunion among coparceners, though provided for 
by the text-books, is of very rare occurrence. Sir. F. Mac- 
Naghten states that the Pandits of the Supreme Court of 
Bengal told him that no instance of the sort had ever fallen 
within their knowledge, nor had he himself ever met with a 
case (c). It is obvious that the same reasons which make 
partitions more frequent will tend to remove all motives for 
reunion. 


The leading text on this subject is that of Vrihaspatt. 
“ He who being once separated dwells again through affec- 
tion with his father, brother, or paternal uncle, is termed 
reunited.” This text is interpreted literally by the Mitak- 
shara, and the authorities of Southern India and Bengal, as 
excluding reunion with other relations, such as a nephew, 
cousin, or the like (d). The writers of the Mithila school, 
take these words, not as importing a limitation, but as offer- 
ing an example. Vachespati says, “ The first principle of 


nu) oa v. Gajapathi, 183M 1. A. 497; 8.C 6B. L R, 202; 14S8uth. 


( ‘ 

(a) Joy Narain v. Grish Chunder, 51. A 228; S 0.4Cal. 484; Chidam 
v. Gouri, 61. 4.177; S.C. 2 Mad. 88. The Bombay High Court holds ie 
decree for partition does not operate as a severance so long us it remains under 
appeal. Sakharam v. Hart Krishna, 6 Bom. 113. 

(b) Balkrishna v. Savitribat, 8 Bom. 54; Periasami v. Periasami, 5 1. A. 
61; 8. C.] Mad. 312; but see Appa Pillay v. Runga Pillay, 6. Mad, 71, where 
a renunciution by one member of all his interests in the family property was 
held not. to be a partition, and to be invalid as a contract. 

to) pean . 107. 

) Mitakshara, ii, 9,§ 8; Smriti Chandrika, xii. § } ii 
Peery »§ 8; » xii. §.1; Daya Bhoga, xii. § 8, 
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reunion is the common consent of both the parties; and it 
may either be with the coheirs or with a stranger after the 
partition of wealth (e).” The Mayukha agrees with him so 
far as to hold that other persons besides those named by 
Vrihaspati may reunite ; for instance, ‘‘a wife, a paternal 
grandfather, a brother’s grandson, a paternal uncle’s son, 
and the rest also.” But it restricts the reunion to the 
persons who made the first partition (f/f). This view is 
followed in Bombay, where it has been held “that the 
meaning of the passage of Vrihaspat. which is the founda- 
tion of the law, is, that the reunion must be made by the 
parties, or some of them, who made the separation. If any 
of their descendants think fit to unite, they may do so; but 
such a union is not a reunion in the sense of the Hindu 
law, and does not affect the inheritance” (g). No such 
limitation is to be found in any of the other early writers, 
who only mention reunion with reference to the law of 
inheritance. Dr. Mayr looks upon it as an innovation, 
which grew out of a feeling that it was unjust that a man, 
by reunion with distant relations, should disappoint the 
claims of those who would otherwise have succeeded to him, 
in the event of his dying without issue (h). 


§ 456. As the presumption is in favour of union until a 
partition 1s made out, so after a partition the presumption 
would be against a reunion. To establish it, it is necessary 
to show, not only that the parties already divided lived or 
traded together, but that they did so with the intention of 
thereby altering their status, and of forming a joint estate 
with all its usual incidents (7). The circumstance that one 
of the dividing parties, being a minor, continued to live on 
in apparent union with his father, would not be conclusive, 





(e) Vivada Chintamani, 301; D. K. 8. v. § 5. 

O} Vishuonath + Krish 3 Bom. H.C 

g) Vishvanath v. Krishnaji om. H.C. (A. 0, J.) 69; Lakshmibdai v, 
Ganpat Moroba, 4 Bom. H O. (0. C. J.) 166. i ae 

G oe as, 8 Chandrika 

+ ig. 3 Smriti Chandr xii. § 2; Prankishen v. Motho 
10M. J. A. 408; 8.0. 4 Suth. (P: C.) 11; Gopal ‘ Kenaram, 7 Buth, 36) 
Sam Huree v. Trihce Ram, 7 B, L. B. 886; 8. C. 16 Suth. 448, 
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or I should imagine, even prima facie evidence of a 
reunion (x). 


The effect of a reunion is simply to replace the re-uniting 
coparceners in the same position as they would have been in 
if no partition had taken place. But with regard to rights 
of inheritance, there seems to be some distinction between 
coparceners in a state of original union, and of reunion. 
These will be discussed hereafter (§ 542). 


(k) Kuta Bully v. Kuta Chudappa, 2 Mad. H. C. 235. 


CHAPTER XVI. 
INHERITANCE. 


Principles of Succession in Case of Males. 


§ 457. We have now reached that point in the develop- 
ment of Hindu law in which Inheritance, properly so called, 
becomes possible. So long as the joint family continued 
in its original purity, its property passed into the hands of 
successive owners, but no recipient was in any sense the heir 
of the previous possessor (§ 246). The Bengal law made 
considerable inroads upon this system by allowing the share 
of each member to pass to his own direct heirs or assignees, 
and in this manner even to pass out of the family (a). But 
the rule of survivorship still governed the devolution of the 
share where a coparcener left no near heirs, and determined 
its amount. When, however, property came to belong exclu- 
sively to its possessor, either as being his own self-acquisition, 
or in consequence of his having separated himself from all his 
coparceners, or having become the last of the coparcenary, 
then it passed to his heir properly so-called. It must always 
be remembered, that the law of Inheritance applies exclu- 
sively to property which was held in absolute severalty by 
its last male owner. His heir is the person who is entitled 
to the property, whether he takes it at once, or after the 
interposition of another estate. Ifthe next heir to the pro- 
perty of a male is himself a male, then he becomes the head 
of the family, and holds the property either in severalty or 
in coparcenary (§ 244) as the case may be. At his death the 
devolution of the property is traced from him. But if the 


PmeeeS 





(a) Ante § 488 488. 
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property of a male descends to a female, she does not, except 
in Bombay, become a fresh stock of descent. At her death 
it passes not to her heirs, but to the heirs of the last male 
holder. And if that heir is also a female, at her death, it 
reverts again to the heir of the same male, until it ultimately 
falls upon a male who can himself become the starting point 
for a fresh line of inheritance (6). 


§ 458. The right of succession under Hindu law isa right 
which vests immediately on the death of the owner of the 
property (c). It cannot under any circumstances remain 
in abeyance in expectation of the birth of a preferable heir, 
not conceived at the time of the owner’s death. A child 
who is in the mother’s womb at the time of the death 1s, in 
contemplation of law, actually existing, and will, on his 
birth, devest the estate of any person with a title inferior 
to his own, who has taken in the meantime (d). So, under 
certain circumstances, will a son who is adopted after the 
death (e). But in no other case will an estate be devested 
by the subsequent birth of a person who would have been 
a preferable heir if he had been alive at the time of the 
death (f). And the rightful heir is the person who is 
himself the next of kin at that time. No one can claim 
through or under any other person who has not himself 
taken. Nor is he disentitled because his ancestor could not 
have claimed. For instance, under certain circumstances 
a daughter’s son would be heir, and would transmit the 
whole estate to his issue. But if he died before his grand- 
father, his son would never take. So, again, a sister’s son 





(b) See this subject discussed, post, § 665, et ney: 

(c) Retirement into a religious life, when absolute, amounts to aivil death ; 
1 Stra. E. L. 1835; 2 Dig. 525; V. Darp.10. Asto the presumption that death 
has taken place, see Act I of 1872, § 107, 108 | Bvidence.} 

(d) Per curtam, Tagore v. Tagore, 9 B. L. R. 397; 8. C. 18 Suth. 859; Lakhi 
v. Bhairab, 5 8. D. 815 (869); Beroguh v. Nubokissen, Sev. 288. 

(e) Ante, § 171—179. 

(f) Aulim v. Bejai, 6 8. D. 224 (278); Kesub v. Bishnopersaud, 8. D. of 
1860, ii. 840; Bamasoondury v. Anwnd, 1 Suth. 358: Kalidas v. Krishan, 2 B. 
L. RB (F. B.) 108. These cases must be taken, as overruling others which will 
be found at 2 W. MacN. 84,98; Mt. Solukhna v. Ramdolal, 1S. D. 824 (484); 
Pran Nath v. Rajah Govind, 58. D. 46 (60); Sumbochunder v. Gunga, 6 8. D. 
234 (291), and note. See however Krishna v. Sami, 9 Mad. 64, post, § 555, 


Paras. 457-459.) OF MALES UNDER BENGAL LAW. 


will inherit in certain events, though his mother would 
never inherit. And the son of a leper or a lunatic, or of a 
son who has been disinherited for some lawful cause, will 
inherit, though his father could not (g). 


§ 459. The principle upon which one person succeeds to 
another is generally stated to depend on his capacity for 
benefiting that person by the offering of funeral oblations. 
As the Judicial Committee remarked in one case, “ There 
is in the Hindu law so close a connection between their 
religion and their succession to property that the preferable 
right to perform the Shradh is commonly viewed as govern- 
ing also the preferable right to succession of property ; 
and as a general rule they would be expected to be found 
in union (h).” I have already (§ 9) suggested that this 
principle, while universally true in Bengal, is by no means 
such an infallible guide elsewhere. The question is not 
only most interesting as a matter of history, but most im- 
portant as determining practical rights. I shall, therefore, 
proceed to examine the principles which determine the order 
of succession both under the Daya Bhaga and the Mitak- 
Shara. In this enquiry I shall reverse the usual order, and 
examine first the modern, or Bengal, system (1). When 
we have seen what is the logical result of the doctrine of 
religious efficacy, it will be easier to ascertain how far that 
doctrine can be applicable under a system where no such 
results are admitted. 





(q) See per Holloway, J., Chelikani v. Suranent, 6 Mad. H. C. 287, 288; 
Balkrishna v. Savitribai, 8 Bom. 54; and post, § 491, 520, 531, 555. 

(h) Soorendronath v. Mt. Heeramonee, 12 M.J.A. 96; 8. C. 1 B.L.R. 
(P. 0.) 26; 8.C. 10 Suth. (P. C.) 85; see too per curiam, Katama Natchiar v. 
a of Shivagunga, 9M. 1. A. 610; S. 0. 2Suth. (P. C.) 81; Neelkiato Deb 
v. Beerchunder, 12 M. I. A. 541; S.C.3B.L. RB. (P. C.) 18; S.C. 12 Suth. 
(P. C0.) 21; Tagore v. Tagore, 9 B. L. B. 394; 8. C. 18 Sath. 359. ; 

(i) The whole doctrine of religious efficacy has been most elaborately dis- 
cussed, especially by the late Mr. Justice Dwarkanauth Métter, in some decisions 
of the Bengal igh Court, to which 1 shall frequently refer. Amrsta v. 
Lakhinarayan, 2 B.L. R. (F. B.) 28; 8.0. sub nomine Omrst v. Luckhee 
Narain, 10 Suth. (F. B.) 76; Gure v. Anand, 5B. L. BR. 16; 8. C. 18 Suth. 
(F.B.) 49; Gobind v. Mohesh, 15 B. L. R. 85; S.C. 28 Suth. 117; see also V. 
N. Mandlik, Introduction, xxxvi. and p. 845. A very full account of the whole 
system of Skradhs will be found in Mr. Rajkumar Sarvadhikari’s Lectures, 
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§ 460. A Hindu may present three distinct sorts of offer- 
ing to his deceased ancestors; either the entire funeral cake, 
which is called an undivided oblation, or the fragments of 
that cake which remain on his hands, and are wiped off it, 
which is called a divided oblation, or a mere libation of 
water. The entire cake is offered to the three immediate 
paternal ancestors, i.e., father, grandfather, and great- 
grandfather. The wipings, or lepa, are offered to the three 
paternal ancestors next above those who receive the cake, 
i.e., the persons who stands to him in the fourth, fifth, and 
sixth degree of remoteness. The libations of water are 
offered to paternal ancestors ranging seven degrees beyond 
those who receive the lepa, or fourteen degrees in all from 
the offerer ; some say as far as the family name can be traced. 
The generic name of sapinda is sometimes applied to the 
offerer and his six immediate ancestors, as he and all of these 
are connected by the same cake, or pinda. But it 1s more 
usual to limit the term sapinda to the offerer and the three 
who received the entire cake (k). He is called the sakulya of 
those to whom he offers the fragments, and the samanodaka 
of those to whom he presents mere libations of water (I). 
Now, upon first reading this statement, one would suppose 
the theory of descent to be this: that a deceased owner was 
related in a primary and special degree to persons in the 
three grades of descent next below himself; in a secondary, 
and less special degree, to persons in the three grades below 
the former three; and in a still more remote manner toa 
third class of persons extending to the fourteenth degree of 





(k) This nxrrower signification seems to be unknown to the Mitukshara, see 
post, § 469, note. This distinction is expressly stated by Baudhayana. (i 5, 11, 
§ 9, 10,) as follows: ‘‘ The great-graudfather, the grandfather, the father one- 
self, the uterine brothers, theson by a wife of equal rank, the grandson and the 
great-grandson—these they call sapindas, but not the great-grandson’s son—aud 
umongst these a son and a son’s son together with their father are sharers of 
ap undivided oblation, The sharers of divided oblations they call Sukulyas.’”’ 
Raghunandana after explaining this passage, saya, that ‘‘ this relationship of 
Sapinda (extending no further than the fourth degree) as well as that of 
Sakulyas, is nded relatively to inheritance, But relatively to mourning, 
marriage, aud the like, those too that partake of the remnants of oblations are 
pig es Sa ras xi. 8. F 5 

anu, iii. 125, 215, 216,; v. § 60; ix. § 186, 187; Bandhayana, i. 5 
$1; Daya Bhagn, xi. 1. §37—42; Viramit., p. 154, § 11; Colebrooke, Essays 
(ed. 1889), 90, 101—117. ; . petty a The COE ree 
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descent. But the actual theory is much more complicated. Theory rela. 
louship. 


In the first place, sapindaship is mutual. He who receives 
offerings is the sapinda of those who present them to him, 
and he who presents offerings is the sapinda of the person 
who receives them. Therefore, every man stands as the 
centre of seven persons, six of whom are his sapindas, 
though not all the sapindas of each other. He is equally 
the sapinda of the three above, and of the three below him. 
Further, a deceased Hindu does not merely benefit by 
oblations which are offered to himself. He also shares in the 
benefit of oblations which are not offered to him at all, 
provided they are presented to persons to whom he was him- 
self bound to offer them while he was alive. As Mr. Justice 
Mitter said, “If two Hindus are bound during the respec- 
tive terms of their natural life to offer funeral oblations to a 
common ancestor or ancestors, either of them would be 
entitled after his death to participate in the oblations offered 
by the survivor to that ancestor or ancestors ; and hence it 
is that the person who offers those oblations, the person to 
whom they are offered, and the person who participates in 
them, are recognized as sapindas of each other’ (m). 


§ 461. The sapindas just described are all agnates, that 
is persons connected with each other by an unbroken line 
of male descent. But there arc other sapindas who are 
cognates, or connected by the female line. The only defini- 
tion of the cognate, or bandhu (if it may be called one), in 
the Mitakshara, is contained in 11. 5, § 3, last clause: “ For 
bhinna-gotra sapindas are indicated by the term bandhu,” 
or as Mr. Colebrooke translates it, “ For kinsmen sprung 
from a different family, but connected by funeral obla- 
tions (n), are indicated by the term cognate.”” The defini- 


— 


(m) Guruv. Anand, 5 B. L. R. 89; 8. 0.13 Suth. (F. B.) 49, citing Daya 
Bhaga, xi. 1, § 88. See too the Nirnaya Sindhu, cited Amrita v. Lakhinarayan, 
2 BL BR. (FB) 8s; 8. C. 10 Suth. (F. B.) 76, and per Mitter, J., in 8. 0. 2 
B. L. BR. (F. B.) 82; 8 Dig. 453. -_ 7 

(n) It will be seen hereafter that it is more than doubtful whether Vijna- 
nesvara in using the term sapinda intendod to refer to funeral oblations at all. 
See post, § 469—872. 
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tion given by Jimuta Vahana is fuller :—‘‘ Therefore a 
kinsman, whether sprung from the family of the deceased, 
though of different male descent, as his own daughter’s 
son, or his father’s daughter’s son, or sprung from a differ- 
ent family, as his maternal uncle or the like, being allied 


by a common funeral cake, on account of their presenting, 
offerings to three ancestors in the paternal and the mater- 


nal family of the deceased owner, is a sapinda” (0). Now, 
the mode in which cognates come to be connected with the 
agnates by funeral oblations is by means of that ceremony 
which is called the Parvana Shradh, and which is one of 
the principal of the series of offerings to the dead. ‘‘ This 
ceremony consists in the presentation of a certain number 
of oblations, namely, one to each of the first three ancestors 
in the paternal line and maternal lines respectively ; or, in 
other words, to the father, the grandfather, and the great- 
grandfather in the one line, and the maternal grandfather, 
the maternal great-grandfather, and the maternal great- 
great-grandfather in the other” (p). This would give one 
explanation of the texts which state that sapindaship does 
not extend on the side of the father beyond the seventh 
degree, and on the mother’s side beyond the fifth (q). The 
sapinda who offers a cake as bandhuw is the fifth in descent 
from the most distant maternal ancestor to whom he offers 
it. Now, on the principle of participation already stated, 


‘any bandhu who offers a cake to his maternal ancestors will 


be the sapinda, not only of those ancestors, but of all other 
persons whose duty it was tooffer cakes to the same ancestors. 
But the maternal ancestors of A. may be the paternal or 
maternal ancestors of B., and in this manner A. will be the 





(0) D. Bh. xi. 6, §. 19; translated by Mr. J. Mitter, 6 Cal. 268. 

(p) Per Mr. Justice Mifter, Guruv. Anand, 5 B. LU. R. 40; 8.C. 13 Suth. 
(F. B.) 49; Daya Bhaga, xi. 6. § 13, 19; Mann, ix. § 132; 3 Dig. 165, note by 
Colebrooke. It wil] be observed that the paternal ancestors are counted inclu. 
sive of the father; the maternal exclusive of the motber. See too Dattaka 
Mimamaa, iv. § 72, note by Sutherland. 

(q) Vrihat Manu, cited Dattaka Mimamaa, vi. § 9; Gautama, ib. § 11; Yajna- 
valkya,i. § 53. It is more probable, however, thut the original texts simply 
stated an arbitrary rule as to the degree of affinity which excluded intermarriage. 
Bee post, § 409. 
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bandhu, or bhinna-gotra sapinda of B., both being under an 
obligation to offer to the same persons (7). 


§ 462. Lastly.—Although here I am anticipating the next pelasonaltn to 

chapter, a man is the sapinda of his mother, grandmother, ) 

and great-grandmother for a double reason ; first, because 

they become part of the body of their respective husbands, Females. 

and neat, because the cakes which are offered to a man’s 

male ancestors are also shared in by their respective wives (s). 

And so the wife is the sapinda of her husband; both as 

being the surviving half of his body, and because in the 

absence of male issue she performs the funeral obsequies 


Hence the table of descents will stand as follows :— Tvl et 
escent. 
Sapindas. Sakulyas. Samanodakus. 
eT 
Gotraja Bhinna-gotra 
(of the same family.) (of different family.) 
Males, Females. Bandhus 
Agnates. (cognates) 


§ 463. This will all be made clearer by reference to the Gotraia 
accompanying diagrams. The ownxR, who is called in the 5#?!™¢* 
Daya Bhaga the middlemost of seven, is the sapinda of his 

great-great-grand father. 


Fe ee ee A Ss ee : 
great-grandfather. great-great-uncle. 
grandfather. great-uncle. 
' me aa 
father. uncle. Bon. 
OWNER. brother. son. grandson. 
son, daughter. nephew. grandson. 
grandson. son. grandnephew. 
great-grandson great-grandnephew. 


great-great-grandson. 


own son, grandson, and great-grandson, because they offer the 





(r) For instance tho daughter’s sonof A’s grandsun is a bhinna-gotra sapinda 
“ ert ae great-grandsou of the same A. Sfantk Chand v. Jagat Sattani, 17 

al. 518 

(s) Manu, ix. § 45; Daya Bhaga, xi. 6, § 3; 3 Dig. 519, at ae Colebrooke, 
Essaya, 116; Lallubhas v. Man uvarbai, 2 Bom. 420, 440, 44 

(ft) Mitakshara, i ii, 1, § 5,6; Vivada Chintamani, 200, ‘ 
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cake to him, and they are his sapindas, as he receives it from Sapindas and 


them. But his great-great-grandson is only his sakulya. So 
also he is the sapinda of his own father, grandfather, and 
great-grandfather, because he offers the cake to them, and 
they are his sapindas, because they receive it from him. But 
he and his great-great-grandfather are only sakulyas to each 

other. Next as regards collaterals. The owner receives no 

cake from his own brother, but he participates in the benefit 

of the cakes which the brother offers to his own three direct 

ancestors, who are also the three ancestors to whom the 

owner is bound to make offerings. So the nephew offers 

cake to his own three ancestors, two of whom are the father 

and grandfather of the owner; and the grandnephew to his 

three ancestors, one of whom is the father of the owner. 

All of these, therefore, are the sapindas of the owner, 

though they vary in religious efficacy in the ratio of three, 

two, andone. But the highest ancestor to whom the great- 

grandnephew offers cakes is the brother of the owner. He 

is therefore not a sapinda; but he is a sakulya, because he 
presents divided offerings to the owner’s three immediate 
ancestors. Similarly the owner’s uncle and great-uncle 
present cakes to two and one respectively of the ancestors 
to whom the owner is bound to present them. They are 
therefore his sapindas. But the great-great-uncle is not a 
Sapinda, since he is himself the son of a sakulya, and 
presents cakes to persons all of whom stand in the relation 
of sakulya to the owner. 


§ 464. We now come to the bandhus, whose relationship 
iS more complicated. There are two classes of bandhus 
referred to by the Bengal writers, and who alone can be 
brought within the doctrine of religious efficacy (c) ; those 
ex parte paternd and ew parte maternd. The first class will 
be found in the accompanying pedigree. Their sapindaship 
arises from the fact that they offer cakes to their maternal 
ancestors, who are also the paternal ancestors of the owner. 





(c) Daya Bhaga, xi. 6, § 8-90, D.K.S. i. 10, § 1—20. As to other bandhus, 
see pest, § 472, 
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For instance, the sister’s son, in addition to the oblations 
which he presents to his own father, &c., presents oblations 

Bandhusee —s to the three ancestors of his own mother, who are also the 

Pante paternd three ancestors of the owner. The aunt’s son presents them 
to two, and the grandaunt’s son to one of his three ancestors. 
These persons, therefore, all come within the definition of 
bandhus, as being persons of a different family, connected 
by funeral oblations, though with different degrees of 
religious merit. But the great-grandaunt’s son is not a 
bandhu, because the ancestors to whom he presents cakes 
are the sakulyas only of the owner. Following out the 
same principle, it will be seen that the grandsons by the 
female line of the uncle and the granduncle, of the brother 
and the nephew, are all bandhus. But the son of the 
grandnephew’s daughter is not a bandhu. Similarly in the 
decending line, the sons of the owner’s daughter, grand. 
daughter, and great-granddaughter are bandhus, as they 
all present cakes to himself. But the offerings made by 
the son of his great-great-granddaughter do not reach as 
far as the owner, and therefore he is not a bandhu. It will 
be observed that the above pedigree always stops with the 
son of the female relation. The reason of this will be seen 
on referring to the smaller pedigree in the same sheet. 
The grandson of the owner’s daughter will present cakes to 
his own paternal ancestors, that is to the owner’s grandson, 
and to X, and Y., and also to his own maternal ancestors, 
that is to B., C., and D. But none of these are persons to 
whom the owner is bound to make oblations, and five of 
them are complete strangers to him. And so, of course, it 
igs in every other similar case. 


Hendhuses § 465. The bandhus ex parte maternd will be found in the 
parte maternd. next pedigree. They differ from those just described in 
being connected with the owner through his maternal 
ancestors instead of his paternal ancestors. Those on the 
left side of the pedigree are the agnates of these maternal 
ancestors, while those on the right side are cognates and are, 
therefore, removed from the owner by a double descent in 
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the female line. The explanations already given will render 
it unnecessary to go through the table in detail. The owner 
is bound to offer cakes to his own maternal grandfather, 
great-grandfather, and great-great-grandfather, and there- 
fore the other persons who make similar offerings to them, 
or to any of them, are his bandhus. All the males in the 
table except the great-grandsons on the left are such 
bandhus. 


§ 466. The letters D. B., D. K. and M., attached to the 
~+-~- 7~ 4 - above pedigrees, point out which of the persons 
there described are specifically enumerated by the Daya 
Bhaga, Daya-krahma-sangraha and Mitakshara. It will be 
observed that very few are set out by Vijnanesrara ; that 
many unnoticed by him are named by the Daya Bhaga, and 
still more which are omitted by the Daya Bhaga are supplied 
by the Daya-krahma-sangraha; but that in table No. I many 
are wholly passed over who yet come within the definition 
of bandhu, and are even more nearly related than those who 
are expressly mentioned. The daughter’s son is really only 
a bandhu, though he is always placed in a distinct category 
on grounds which will be stated hereafter ($518). But the 
sons of the granddaughter and great-granddaughter offer 
oblations direct to the owner himself, which no other bandhu 
does except the daughter’s son. Obviously, therefore, they 
should rank before bandhus who only offer to the owner’s 
ancestors. So the son of the grandniece is omitted, though 
he stands in exactly the same relation to the sun of the 
niece, who is included, as the grandnephew does to the 
nephew (7). At one time it was supposed that no bandhu 
could be recognized who was not expressly named in the 
authorities which governed each province. On this ground 
the sister’s son (k), and the granduncle’s daughter’s son 
were rejected in Madras (/) ; and the sons of the grand- 


‘ ) Bie title has been expressly affirmed, Kashee Mohun v, Raj Gobind, 24 
uto. 


(k) Bee post, § 581. 
(l) Kissen v. Javallah, 8 Mad. H.C. 346. 
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daughter and great-granddaughter (m), and the son of the 
uncle’s daughter in Bengal (nm). But it is now settled, after 
an unusually full discussion of the whole subject, that the 
examples given in the different commentaries are illustrative 
and not exhaustive, (0) and that if any one comes within the 
definition of a bandhu, he is entitled to succeed as such, 
although he is nowhere specifically named (p). 


§ 467. I have now pointed out the manner in which the 
principle of religious efficacy applies to the different male 
heirs who are recognized by Bengallaw. As tothe grounds 
upon which one heir is preferred to another, the following 
rules may be laid down. 


1. Each class of heirs taken before, and excludes the 
whole of, the succeeding class. ‘The sapindas are allowed 
to come in before the sakulyas, because undivided oblations 
are considered to be of higher spiritual value than divided 
ones; and the sakulyas are in their turn preferred to the 
samanodakas, because divided oblations are considered to 
be more valuable than libations of water” (q). 


2.. The offering of a cake to any individual constitutes a 
superior claim to the acceptance of a cake from him, or the 
participation in cakes offered by him. On this ground the 
male issue, widow, and daughter’s son rank above the ascend- 
ants, or the brothers who offer exactly the same number of 
cakes as the deceased (7). 


(mn) 2 W. MacN. 81; contra, 3 Dig. 5380. 

(n) Gubindo v. Woomesh Suth, Sp. No. 176, overruled by Guru v. Anand 
5B. L. R. 15; 8.0.13 Suth. (F. B.) 49. 

(o) Apararka suys that bandhus are the sons of the father’s sister, mother’s 
sister, and materual uucle’s son, und similar kinsmen. Sarvadhikari, 428. 

(p) Gridhari v. Bengal Government, 12 M.1. A. 448; 8. C.1B.L. R.(P.C.) 
44;5.C. 10 Suth. (P. ©.) 82; Amita v. Lakhinarayan, 2B. L. BR. (F. B.) 283 
§.C. 10 Suth. (F. B.) 76; Guru v. Anand, 5 B. L. R. 15; 8. C. i8 Suth. (F. 
B.) 49; Ratna Subbu v. Ponnappa, b Mad. 69. 

(q) Per Mitter, J., Guru v. Anand, & B.L. R. 88; 8.C. 13 Sath. (F. B.) 493 
approved, Gobind v. Mohesh, 15 B. L. R. 47; 8. C. 28 Suth. 117; Degumber v. 
Moti Lal, 9 Cal. 563. ; : , 

(r) 8 Dig. 499, 508; Daya Bhaga, xi. 1, § 82—40, 48; xi. 2, § 1, 2; xi. 5, § 8, 
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8. Those who offer oblations to both paternal and mater- 
nal ancestors are superior to those who offer only to the 
paternal. Hence the preference of the whole to the half- 
blood (s). 


4. “Those who are competent to offer funeral cakes to 
the paternal ancestors of the deceased proprietor, are invari- 
ably preferred to those who are competent to offer such 
cakes to his maternal ancestors only; and the reason 
assigned for the distinction is, that the first kind of cakes are 
of superior religious efficacy in comparison to the second.” 
And this rule extends so far as to give a preference to 
one who offers a smaller number of the superior oblations 
over one who offers a larger number of the inferior sort (t). 


5. “Similarly, those who offer larger numbers of cakes of 
a particular description are invariably preferred to those 
who offer a less number of cakes of the same description ; 
and where the number of such cakes is equal, those that are 
offered to nearer ancestors are always preferred to those 
offered to more distant ones.” 


“The same remarks are equally applicable to the sakulyas 
and samanodakas’’ (u). 


The result of these rules in Bengal is, that not only do 
all the bandhus come in before any of the sakulyas or 
samanodakas, but that the bandhus themselves are sifted 
in and out among the agnates, heirs in the female line fre- 
quently taking before very near sapindas in the direct male 
line, on the principle of superior religious efficacy (v). In 


(s) 8 Dig. 480, 519; Daga Bbhaga, xi. 5, § 12. 

(t) Per Mitter, J., ‘5B. L. RB. 89; supra note (q) ; Gobind v. Mohesh, 15 B. 
L. B. 35; 8.C. 93 uth. 117. See this case, post, § 587. 

(wu) Per Mitter, J.,5 B. L. BR. 89; approved, 15 B. L. R. 47; ante, note (q); 
Khettur v. Poorno, 15 Suth. 482. A person who offers one oblation to the father 
of the deceased owner is preferred tu another who offers two oblations to the 
grandfntber and great- grandfather. Hence the grandnephew ranks before the 
paternal uncle, and the nephew's daughter’s son before the uncle’s daughter's 
son. Daya Bhaga, xi. 6, AE 6; Prannath v. Surrut, 8 Cal. 460. 

(v) Daya Bhaga, xi. 6; D KB. i, 10; & Dig. 528, 529, Bee post, § 586, 


Paras. 467-469.] MITAKSHARA LAW OF SUCCESSION OF MALES. 


fact, if the test of religious efficacy is once admitted, no 
other arrangement would be logically possible. 


§ 468. When we go a stage back to the Mitakshara, and 
still more to the actual usage of those districts where Brah- 
manical influence was less felt, the whole doctrine of reli- 
gious efficacy seems to disappear. In the chapters which 
treat of succession, the Daya Bhaga and the Daya-Krahma- 
Sangraha appeal to that doctrine at every step, testing the 
claims of rival heirs by the numbers and nature of their 
respective offerings. The Mitakshara never once alludes to 
such a test. No doubt it refers to the distinction between 
sapindas and samanodakas, and states that the former suc- 
ceed before the latter, and that the former offer the funeral 
cake, while the latter offer libations of water only. But 
this distinction is stated, not as evidencing different degrees 
of religious merit, but as marking different degrees of pro- 
pinquity. The claims of rival heirs are determined by the 
latter test, not by the former. Persons who confer high reli- 
gious benefits are postponed to persons who confer hardly 
any. Persons who confer none whatever are admitted as 
heirs, for no other reason than that of affinity. 


§ 469. Throughout the Mitakshara Mr. Colebrooke invari- 
ably translates the word sapinda by the phrase “ con- 
nected by funeral oblations,”’ and this gives the appearance 
of a continued reference by the author to religious rites. 
But there is every reason to suppose that, in using the word 
sapinda, Viynanesvara was thinking of propinquity, and not 
of religious offerings. In another part of his work, which 
has not been translated (w), where he is commenting on the 
text of Yajnavalkya (i. § 5) which forbids a man to marry 
his sapinda, he defines sapindaship solely as a matter of 
affinity, without any reference to the capacity to offer 


(w) It will be found in W. & B. 120. It is also referred to by Mr. Justice 
Mitter, Amrita v. Lakhinarayan, 2 B. L.R. (F. B.) 83; 8.0.10 Suth. (F. B.) 
76; and by Mr. Justice West Vijtarangam v. Lukshuman, 8 Bom. H.C. (0. O 
J.) 262, and by Westropp, C. J., in Lallubhas v. Mankuvarbai, 2 Bom. 428, 
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gious oblations, and so as to include cases where no such 
capacity exists. He says, “sapinda relationship arises 
between two people through their being connected by par- 
ticles of the one body.” Hence he states that a man is 
the sapinda of his paternal and maternal ancestors, and his 
paternal and maternal uncles and aunts. “So also the wife 
and the husband, because they together beget one body. In 
like manner brothers’ wives are sapinda relations to each 
other, because they produce one body (the son) with those 
who have sprung from one body.” He then observes that 
this principle, if carried to its extreme limits, would make 
the whole world akin, and proceeds to comment on the text 
of Yajnavalkya (x) as follows :— 


“On the mother’s side, in the mother’s line, after the 
fifth, on the father’s side, in the father’s line, after the 
seventh (ancestor), (y) the sapinda relationship ceases, and 
therefore the word sapinda, which on account of its etymo- 
logical import (connected by having in common particles of 
one body) (z), would apply to all men, is restricted in its 
signification; and thus the six ascendants, beginning with 
the father, and the six descendants, beginning with the son, 
and one’s-self (counted) as the seventh (in each case), are 
sapinda relations. In case of a division of the line also, 
one ought to count up to the seventh (ancestor), including 
him with whom the division begins (e.g., two collaterals, 
A. and B., are sapindas, if the common ancestor is not 
further removed from either of them than six degrees), and 
thus must the counting of the sapinda relationship be made 
in every case”’ (a). 

Yajnavalkya, i. § 52, 53, ‘A man should marry a wife who is not his 
sapinda, one who is further removed from him than five degrees on the side of 
the mother, and seven degrees on the side of the father.” 

(y) The narrow signification of Sapinda as limited to those who are connected 
by offerings of the entire cake, and therefore extending only to three degrees on 
either side of the owner, seems to be unknown to the Mitakshara. 

(2) Sapinda is compounded from sa for samana, like, equal or the sume, and 

inda, ball or lump. Asapplied to funeral rites the pinda is the ball or lump 
into which the funernl cake was made up. I aminformed by very high Sanskrit 
authorities that the application of the word sapinda in the text is peculiar tu 


Vijnanesvara. 
(a) It is no doubt in reference to this passage that the Samskara Mayukka, 
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§ 470. It will be remarked that in this passage the author 
does not notice the distinction between those who offer 
undivided oblations, and those who offered divided oblations. 
Nor does he in the corresponding part of his treatise on 
inheritance (b), where he divides the Gotraja, or Gentiles, 
into two classes only—those connected by funeral oblations 
of food, extending to seven degrees, and those connected 
by libations of water, extending to the fourteenth degree, 
or even further. 


From this passage Messrs. West and Bihler draw the 
conclusions that, “1, Vijnanesvara supposes the sapinda 
relationship to be based, not on the presentation of funeral 
oblations, but on descent from a common ancestor, and, in 
the case of females, also on marriage with descendants from 
a common ancestor; 2, That all blood-relations within six 
degrees, together with the wives of the males amongst 
them, are sapinda relations to each other (c).” And with 
reference to his definition of bandhu (Mitakshara, 11. 5, § 3), 
they say, “It would seem that Vijnanesvara interpreted 
Yajnavalkya’s term bandhu as meaning relations, within the 
sixth degree who belong to a different family ;” or at least 
that all such persons who come under the term sapinda, 
according to the definition given in the Acharakanda, are 
included in the term bandhu (d). 


§ 471. This preference of consanguinity, or family rela- 
tionship, to efficacy of religious offerings, 1s further shown by 
the rule laid down in the Mitakshara, and the works which 
follow its authority, according to which the bandhus, or re- 
lations through a female, never take until the direct male 


line, down to and including the last: samanodaka, has been 
a 





in a passage cited in Lallubhat v. Mankuvarbai, 2 Bom. 425, says ‘‘ Hence 
Vijnanesvara and others abandoned the theory of connexion through the rice- 
ball offering, and accepted the theory of transmission of constiluent atoms.” 
(b) Mitakshara, ii. 5. . 
(c) W. & B. 128. See too Dattaka Mimamea, vi. § 10, 82, where the relation 
of sapinda is said to rest on two grounds, consanguinity and the offering of 
funeral oblations.( 
(d) W. & B, 186, 489. 
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exhausted (e). A stronger instance than this could not be 
imagined, since, as has been already shown, many of the 
bandhus are not only sapindas, but very close sapindas, 
while the fourteenth from a common ancestor is scarcely a 
relation at all, and certainly possesses religious efficacy of 
the most attenuated character. And so, whether the Mitak- 
shara agrees with the Daya Bhaga, or disagrees with it, the 
reasons offered always show that the governing idea in the 
author’s mind was that propinquity, not religious merit, 
was the test of heirship. For instance, Jimuta Vahana 
prefers the father to the mother, because he presents two 
oblations in which the deceased son participates, while the 
mother presents none (f). Vijnanesvara takes exactly the 
opposite view, on the ground that, “since her propinquity 
is greatest, it is fit that she should take the estate in the 
first instance, conformably with the text ‘to the nearest 
sapinda the inheritance next belongs.’”’ And he goes on 
to say, “ Nor is the claim in virtue of propinquity restricted 
to sapindas, but, on the contrary, it appears from this very 
text that the rule of propinquity is effectual, without any 
exception, in the case of samanodakas, as well as other 
relatives, when they appear to have a claim to the succes- 
sion” (g). So he agrees with Jumuta Vahana in preferring 
the whole blood, among brothers, to the half. But he rests 
his preference on the same text “to the nearest sapinda, 
&c.,” saying, very truly, that “those of the half-blood are 


Narada, xiii. § 51 ; Mitakehara. ii. 5and 6; Vivada Chintamani, 297—9299 ; 
V. May., iv. 8, § 22: Rutcheputty v. Rajunder.2 M.1I A. 132; Srimuti Dibea 
v. Rany Koond,4M.1.A 292; 8.0.7 Snth.(P.C )44; Bhyah Ramv. Bhyah 
Ugur, 18 M. I. A. 873; 8. C. 14 8uth. (P. ©.) 1; Thakoor Jeebnath v. Court of 
Wards,27. A 168; 8.C. 28 Suth. 409: Naraini Kuar v. Chandi Din, 9 All. 
467. See also cases in the N. W. P., cited in the last onse, in the Court below, 
5B. L. R. 449; 8. O. 14 Suth. 117. Mr. Rajkumar Sarvadhikari, (p. 865,) 
explains the preference given by the Mitakshara to agnates over cognates, as 
arising from the principle of religious efficacy, the oblations given by agnate 
kinemen being of superior efficacy to those offered by cognate kinsmen This 
of course is so, when the offerings of near agnates are contrasted with those of 
near cognates. It certainly is not so where the offerings of near cognates are 
contrasted with those of distant agnaies, nnless some doctrine of religious effi- 
cacy 1s assumed completely different from that. elaborated by the Bengal lawyers. 
Nor is this the principle which determines the preference of agnates to cognates 
in the Punjab, or among the Jaina where the theory of religious efficacy is un- 
known (§ 475). 

(f) Daya Bhaga, xi. 8, § 8. (g) Mitakeharn, ii. 8, § 8, 4. 
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remote through the difference of mothers ;”” while the Daya 
Bhaga grounds it on the religious principle, that the brother 
of the whole-blood offers twice as many oblations in which 
the deceased participates, as the brother of the half-blood (h). 
So the right of a daughter to succeed, is rested by Jimuta 
Vahana upon the funeral oblations which may be hoped for 
from her son, and the exclusion of widowed, or barren, or 
sonless daughters, is the natural result (7). The Mitak- 
shara follows Vrihaspati in basing her claim upon simple 
consanguinity. ‘ As a son, so does the daughter of a man 
proceed from his several limbs. How then should any other 
person take her father’s wealth ?” And he excludes neither 
the widowed nor the barren daughter, but prefers one to 
another, according as she is unmarried or married, poor or 
rich; that is, according as she has the best natural claim to 
be provided for (k). 


§ 472. When we come to the enumeration of bandhus, in 
Mitakshara, 1. 6, it appears pretty clear that they do not 
depend upon any such principle of community in religious 
offerings, as is supposed to be laid down in the definition at 
Mitakshara, 11.5, § 3 (1). It is said, “ Cognates are of three 
kinds; related to the person himself, to his father, or to his 
mother, as is declared by the following text :—‘ The sons of 
his own father’s sister, the sons of his own mother’s sister, 
and the sons of his maternal uncle, must be considered as 
his own cognate kindred. The sons of his father’s paternal 
aunt, the sons of his father’s maternal aunt, and the sons of 
his father’s maternal uncle, must be deemed his father’s 
cognate kindred. The sons of his mother’s paternal aunt, 
the sons of his mother’s maternal aunt, and the sons of his 
mother’s maternal uncles, must be reckoned his mother’s 
cognate kindred (m). Here, by reason of near affinity, the 





(h) Mitakehara, ii. 4, § 5; ae Bhaga, xi. 5, § 12. 
({) Daya Bhaga, xi. 2,81 i—8, 17. 
(k) Mitakshara, ii. 2, 5 2—4; Viramit., p. 176, § 1. 
(1) See ante, § 461, 4 
(m) This is the Speer translation of the text. See? W. MacN. 96; Smriti 
Ohandrika, xi. 5, § 14; Amrita v. Lakhinarayan, 2 B. L. R. (F. B.) 87; 8. C. 


(4 
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cognate kindred of the deceased himself are his successors 
in the first instance; on failure of them, his father’s cognate 
kindred, or, if there be none, his mother’s cognate kindred. 
This must be understood to be the order of succession here 
intended.” Now, if we look back to the pedigrees already 
given (§ 464, 465), we shall find that the sons of the father’s 
sister, and the sons of the father’s paternal aunt, come in 
among the bandhus ex parte paternd of the Bengal scheme, 


and are indicated by the letter M. So, the sons of his 
mother’s sister, and of his maternal uncle, and of his 


mother’s paternal aunt, come in among the bandhus ex 
parte materné and are similarly indicated. The others 
named by the Mitakshara do not occur in those lists, and 
are nowhere referred to by any Bengal authority. The 
accompanying diagrams will show that they could not pos- 


A. 
2 ate 
c— ' x 
Cognates Xx paternal ners father’s enn 
through father’s ’ grandmother. maternal aunt. uncle. 
er. mother = fat er son ( ) son (M.) 


OWNER. 


sibly be brought within any system which depends on reli- 
gious merit (mn). Here it will be seen that the sons of the 
father’s maternal aunt, and of the father’s maternal uncle, 
that is the father’s cognate kindred on his mother’s side, 
ure only connected with the owner through his paternal 
grandmother. Now, neither of these persons presents 


10 Suth. (F. B.) 76. In Mr. Colebrooke’s translation the first clause obviously 
is incorrectly given. 

(n) Mr. Rajkumar Sarvadhikari says, in reference tothis passage (p. 870) 
‘* We at once admit that the father’s and the mother’s bandhus”’ could not 
possibly be brought within any system which depends upon religious merits 
“*sccruing from parvana rites alone.’’ But they could surely be brought within 
a system which lays down that “any benefit whatsoever is a sufficient title to 
inherit.”” He then points to tables (p. 860) which show that these persona are 
competent to perform the ekodishta or individual rites of the deceased. But so 
are strangers, such as a pupil, a friend or the king; that is to say, any one who 
takes the inheritance is bound, and therefore entitled to perform the personul 
rites connected with tbe funeral ceremonies of the decensed. and extending to 
those held on the anniversary of his death (Ruj Sarvadhikari, p. 84). The 
bandhus in question take the inheritance because they are near relations, and 
having taken it they perform these specin] rites. But when we come to the 
Bengal system of saccession, which is really founded on the theory of religious 
benefits, these bandhus are excluded, Soin Madras the grandson of a paternal) 
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offerings to any one to whom the owner presents them. Their 
offerings are presented to A. and his ancestors. Those of 
the owner are presented to his father’s line, and to his 
mother’s line, that is, the line of X. (0). Consequently, 
their offerings are neither shared in by the owner, nor do 
they operate in discharge of any duty which he is bound 
to perform. Similarly, the sons of the mother’s maternal 
uncle and aunt, that is the mother’s cognate kindred, on 


A. 
X. = maternal mother’s maternal mother’s maternal 
grandmother. ait aunt. 
Y. = mother. son (M.) son ab. 


OWNER. 


her mother’s side, are only connected with the owner through 
his maternal grandmother. The same observation as before 
applies to them. Their offerings are presented to A. and 
his line. ‘Those of the owner are presented to the lines of 
Y. and X., that is, to his own male ancestors, and those of 
his mother. Here again there is no conceivable communi- 
ty of religious benefit. On the other hand, when we apply 
“the reason of near affinity,” on which Viynanesvara him- 
self bases the heirship, the whole thing is as simple as pos- 
sible. The first of the three classes contains the owner’s 
first cousins; the second contains his father’s first cousins, 
and the third contains his mother’s first cousins. All of 
these are postponed to the samanodakas, because they are 
connected through a female, and are therefore members of a 
different family from that of the owner. But when they are 
admitted, they are brought in upon natural principles (p.) 
No other explanation can be required, except by those 
who persist in distorting the plain meaning of the Mitak- 


great-aunt of the decexsed inherits to him asa bundhu; Sethurama v. 
Ponnammal, 12 Mad. 155, though he would be excluded in Bengal, ante, § 464. 
(o) This is not only clear on principle (§ 461), but I have ascertained by 
inquiry from very learned natives both in Bengal and Madras, that 4 man is 
under no obligation to present auy offerings to his gtundmother’s ancestors, 
See too Jugannatha, 3 Dig. 602. oo 
(p) The Viramitrodaya (p. 200, 5 5) distinctly states that the cognates 
in f the above order “‘ by reasou of greater propinguity. 
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shara, in order to find in it something which never was 
there. The Bombay authorities even go farther than the 
letter of the Mitakshara, as they include under the term 
bandhu females such as the daughters of a brother or of a 
sister, who can make no offerings at all (q). 


§ 473. Let us now go a stage further back, and try to 
find out what was the original law as to religious obligations, 
and how far it was connected with the right of succession. 
I have already suggested that the practice of offerings to 
the dead was connected with that Ancestor worship, which 
was common to all the leading Aryan races (§ 60). Those 
offerings would necessarily be made by the direct male 
descendants of the deceased in the order of their nearness. 
The character of those offerings, and the strictness of the 
obligation to make them, would naturally vary according 
to the remoteness of the offerer from the ancestor. The 
rule, as we have seen (§ 460), was in accordance with what 
might have been expected. The devolution of the property 
would naturally be in exactly the same line, partly because 
the whole organization of the family would be broken up 
if its property were allowed to pass through females to 
persons of a different family or tribe (r) ; and partly because 
the direct males had a double claim, as being not only the 
descendants, but the worshippers of the deceased. Collateral 
relations through females who belonged to adifferent family, 
with a different line of ancestors, would be under no obliga- 
tion to make offerings, and would have no right to inherit. 
Now this seems to be exactly what is laid down in the early 


(q) W. & B. 125, 187. See post, § 541. I have retained from the first edition 
(1878) the whole of the reasoning in the preceding paragraphs, which were 
written at a time when I was not aware thut the doctrine which they advocate 
had been the subject of express decision. The principle that succession under 
the Mitakeshura law depends upon propiuquity and not upon religious efficuc 
has now, however, been settled by distinct rulings. The rule was frst lai 
down in Bombay by the case of Lullubhai v. Mankuvarbat, 2 Bom. 388, afd. by 
the P.C. Lulloobhat v. Cassibat, 71. A. 212;8.0.5 Bom. 110. The same 
rule has been applied by the High Court of Bengal to cuses in that Presidency 
governed by the Mitakshara ; Umaid v. Udoi, 6 Cal. 119; Ananda Bibee v. 

ownit Lal, 9 Cal. 815, p. 818. See, however, per Mahmood, J., 11 All. p. 918, 

(r) See Maine, Ancient Law, 140; Panjab Oustoms, 11, 16, 26, 87, 48, 51, 
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treatises. The obligation to offer cakes, divided oblations 
and libations of water, is set out, and it is also said that the 
inheritance goes in order to the sapindas, sakulyas, and 
samanodakas. Immediately after these it passes to strangers, 
such as the spiritual preceptor, the pupil, learned Brahmans, 
or the king (s). The only person of a different family who 
is ever stated to be under an obligation to perform funeral 
rites, or to have a right to inherit, is the daughter’s son (¢). 
But he is always treated as being in an exceptional position, 
the reasons for which will be discussed hereafter (§ 518) , 

he does not take as a bandhu, which in strictness he 
is, but very high up in the line of agnates. It would 
appear then that a man did not inherit because he performed 
funeral rites, or made religious offerings. He inherited 
because he was the nearest of kin to the deceased, and he 
made religious offerings for exactly the same reason, In 
the majority of cases the heir to the estate would also be a 
person who was bound to offer the funeral cake. But the 
mere fact of succession to the estate would carry with it the 
obligation to perform all rites which were needed for the 
repose of the deceased, just as it entailed the duty of 
discharging his debts (wu). Accordingly, when a pupil is heir, 
he performs the funeral rites, and it is stated generally, 
“ He who takes the estate shall perform the obsequies” (v). 
Accordingly, Mr. Colebrooke says, “It is not a maxim of 
the law that he who performs the obsequies is heir, but that 
he who succeeds to the property must perform them” (w), 
And in a remark appended by him to the case of Duttnaraen 
v. Ajeet (x), he says, in reference to the texts just quoted, 


(s) Manu, ix. § 185—189; Apastumbs, i. 14, § 2—5; Buudhayana, i. 5, 

1—8 ; Gautama, axviii.§ 18; Vasisbtha, xvii. § 29—81; Viebna, xvil, §4—16; 

xiii. 951. ‘The word bandhuvas in the last. two authorities is trans- 

lated by Mr. Colebrouke remoter kiusmeu, and appears to refer to persons of 
the same family. 

(t) Mana, ix. § 187—138, 189, 140. 

#4) The ‘due performance of ‘sacrifices was one of the three debts. Mann, v. 

, 86. Raj. Sarvadhikari, 871. 

(v ) Vrihaspati Smriti, 8 Dig. 545; Vishnu, +d. 546; Satatapa, 1b. 625 ; Gold. 
atiicker, 13; _ curiam, Bhyah Kam v. Bhayh Ugur, 138 M. 1. A. 300; 8.0. 
14 Suth. (P. Smriti Chandrika, xi. 5, § 10 ; note (3) ; but see per Mitter, 
J., Guru v. “Anand, 6 L. R. 38 ; 8. OC. 18 Suth. (F. B.) 49, 

(w) 2 Stra H, L. 343. () 1 8. D, 20 (26.) 
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“ These passages do not imply that the mere act of celebrat- 
ing the funeral rites gives a title to the succession, but that 
the successor is bound to the due performance of the last 
rites for the person whose wealth has devolved on him.” 
This is also the view taken by Dr. Mayr (y). He says, “ The 
descent of the inheritance was not regulated by the offerings 
to the dead, as Gans supposes. Those offerings, and the 
whole system of ancestor-worship, date from a period at 
which the idea of a partition had not arisen. In later times, 
however, when partition was resorted to, it became necessary 
to define who should offer the funeral cake, and to whom it 
should be offered. Naturally this duty fell upon those who 
took the inheritance (z). In earlier times it would have 
been impossible to mark out any particular individual, 
because each succeeding generation stood in the relation 
of descendant to the whole generation which preceded it, 
and not any particular person to any other particular per- 
son. But when we find in a text of Manu that the great- 
grandson must offer the cake, we may infer that this duty 
resulted from the fact that he inherited.” 


§ 474. The fact that the line of direct descent stopped 
short at the great-grandson, and then ascended, is generally 
looked upon as a crucial proof that the Hindu law of 
inheritance was founded on the principle of religious efficacy. 
The reason offered for this by the Bengal lawyers is, that 
those who are more remote in descent present offerings of 
less religious efficacy. But it seems to me that the matter 
is capable of a very different explanation. When property 
no longer passed exclusively by survivorship, the rule of 
inheritance would naturally be framed upon the analogy 
of the original system. The right of succession would be 
limited to the same persons who formerly took by survivor- 
ship, but they would take by distinct steps, instead of 


() hee Geldettaler, 86 tere hi hat all 

(s) See Goldstiicker, et seg., where he points out thatall ceremonies 
involving expense must be performed by the head of the family, who is in pos 
session of the property. 
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simultaneously as one body. Now, the persons upon whom 
the property fell by survivorship were the persons who lived 
together in the same house, or, at all events, who were so 
closely connected as to be under the control of one head. 
It was almost impossible that a single family could ever 
contain more than four generations in direct descent. If 
such were in existence, they would probably have quitted 
the family house. In any case the more remote would be 
looked upon as less nearly akin to the patriarch than his 
own brothers, nephews, or grandnephews. These last 
would be more closely united to him in affection, and more 
likely to interest themselves in the performance of his 
obsequies, where such performance was considered a matter 
of moment. It was natural, therefore, that the inheritance 
should be kept within the family, first passing to its lower 
extremity, and then rising again. This is really all that 
Manu says, “ For three is the funeral cake ordained. The 
fourth is the giver. But the fifth has no concern. To the 
"nearest after him in the third degree the inheritance be- 
longs” (a). Inthe Punjab, where, as I have often remarked, 
the doctrine of religious efficacy is unknown, the line of 
direct descent stops short in the same way, and those beyond 
the third generation from the common ancestor are consi- 
dered to have no interest in the property which entitles them 
to object to its alienation (b). That is, they are practically 
considered to be outside the family. Mr. McLennan has 
drawn attention to the early Irish law, which appears in a 
somewhat similar manner to have limited the right of par- 
ticipation in the ancestral property to the fouth gener- 
ation 


§ 475. I have no information which would enable me to 
state whether the practice of making offerings to maternal 


(a) Manu, ix. § 187. Mr. Rajkamar Sarvadhikari (pp. 284, 286) points to this 
text as marking two conflicting theories of sucvession, propinquity and religious 
benefits. To me it seems to contain vo reference to any principle but propin- 

nity. Those who offered the funeral cnkes were the three nearest to the 


(b) Punjab Cust., 89. (c) McLennan, 471, 496. 
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ancestors always existed, or whether it was an innovation, 
springing from the Brahmanical desire to multiply religious 
ceremonies, and from the principle that “ wealth was pro- 
duced for the sake of solemn sacrifices” (d). If it existed 
as a ceremonial usage, the absence of all reference to it in 
the law writers shows that it had no legal significance. 
One thing is quite clear, that it carried with it no right to 
inheritance, since the persons who presented such offerings 
could never inherit under the old system of law, until the 
extinction of the last male in the direct line of descent 
(§ 471). The Bengal notion of weighing the merits of an 
offering made by a cognate against an offering made by an 
agnate, and giving the inheritance accordingly, is an abso-: 
lute innovation. The theory arose from treating the offering 
of oblations, and the succession to the estate as cause and 
effect, instead of antecedent and consequent. The offering 
of sacrifices to the deceased was reallyaduty. It grew to be 
considered the evidence of a right. When this idea became 
fixed, it was readily applied to all persons who presented 
such offerings, whatever might be the reason for their 
presentation. Those principles, which were applied in test- 
ing the title of persons who really were heirs, were applied 
to create a title in persons who were out of the line of heirs. 
An agnate who presented three cakes to the owner was 
necessarily nearer than an agnate who only presented one, 
and was therefore a preferable heir. It came to be assumed 
that this principle was not limited to agnates, but afforded 
@ means of comparison between agnates and cognates. The 
application of this principle is the simple distinction between 
the Mitakshara and the Daya Bhaga. The Mitakshara 
recognized the difference between the offerings which A. and 
B. were bound to make to X., but it used the difference in 
order to ascertain which of the two was nearer to X. in a 
direct line. The Daya Bhaga considered the directness of 


(@) Mitaksbara, ii. 1,§14. See ante, § 219. 


Para. 475.) OF MALES UNDER THE EARLY LAW. 


the line as immaterial, if the difference between the offer- 
ings was established. 


In the Punjab, and among the Sikhs and Jains, the 
rules of descent appear to be in the main those of the 
Mitakshara, but the doctrine of religious efficacy is wholly 
unknown (e). 


a Cust., 11; ante, § 44; Punjab Customary Law, II. 100, 137, 
» 4/0. 
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CHAPTER XVII. 
INHERITANCE. 
Principles of Succession in case of Females. 


Early positionof = § 476. Tue right of women to possess and inherit the 
lai family property would necessarily depend upon the organiza- 
tion of the family to which they belonged. Among poly- 
androus tribes of the promiscuous or Nair type, the head 
and visible centre of the family was not the father, who was 
unknown, nor the wife, who had not begun to exist, but the 
mother (§ 208). The home was the home of the woman and 
her children. There she was visited by the man who might 
or might not be the father of her children. His home was 
in the circle to which his mother belonged. He inherited 
in one family and his children in another. In Canara, where 
this system is maintained in its most archaic form, the actual 
management of the property formerly was, and even now 
generally is, vested in females. In Malabar the manager is 
always the eldest male of the family, though succession 1s 
traced through females (a). Exactly the reverse would take 
place in the ordinary undivided family of the Aryan type. 
The whole property would vest in the males, and be managed 
by the head of the family for the time being. The woman 
would be mere dependents upon their husbands and fathers. 
So long as there were any males in the family, no woman 
could possibly set up aclaim toinherit. It is to this period 
that the texts must be referred which represent women as 
absolutely without independent rights. ‘ Three persons, a 
(a) Stra. Man. § 400—404; Munda Chetty v. Timmaju, 1 Mad. H. C. 880; 
Timmappa v. Mahalinga, 4 Mad. H. ©. 28; Devu v. Deyi, 8 Mad. 858; 


Mahalinga vy. Mariammah, 12 Mad. 462. See Teulon, 25, where he gives an 
exactly similar description of the ancient Carians. 


Paras. 476 & 477.) TRINCIPLES OF SUCCESSION : FEMALES. 


wife, a son,and a slave, aredeclared by law to have no wealth 
exclusively their own; the wealth which they may earn 
is regularly acquired for the man to whom they belong” (6). 
“The father protects a woman in her childhood, the 
husband during her youth, the son in old age; a woman 
has no right to independence” (c). Baudhayana and 
Vasishtha mention no females in their list of heirs, and the 
former expressly states, on the authority of a text of the 
Vedas, that women have no right to inherit (d). The text 
on which Baudhayana relies may, it would appear, be so 
interpreted as to give no support to his assertion (e) ; but, 
of course, this does not detract from the weight to be given 
to his statement as evidence of the then prevailing usage. 
His authority is still so far respected, that the schools of 
Bengal and Benares consider that women can only inherit 
under some express text (f). In this respect, as it will be 
seen hereafter, the western lawyers differ (§ 488, 490.) 


§ 477. The same causes which led to the break up of the 
family union would introduce women to the possession of 
the family property. When partition took place, the fund 
out of which the women had been maintained would be split 
into fragments. The natural course would be, either to give 
an extra share to any member of the family who would make 
himself responsible for their support, or to allot to them 
shares out of which they could maintain themselves. This 
appears to have been what actually took place (g). Similarly, 
upon the death without issue of a male owner who was the 
last survivor of the coparcenary, or who had been separated 


(b) Mann, viii. § 416. ; ; 

(c) Baudbayana, ii. 2, § 27; Manu, ix. § 3. See Sancha & Lichita, Dig. 484; 
and text quoted Muadhaviya, § 44; Varada, p. 39. 

(d) Baudhayaun, i. 5. 11, § 1—14, ii. 2, 8, § 44—46; Vasishtha, xvii. 

(e) W. & B. 126; Madhaviya, § 44. 

(f) W. & B. 126; Daya Bhaga, xi. 6, § 11 ; Smriti Chandrika, xi. 5, § 2, 8, 6. 
Viramitrodaya, pp. 174—197 ; per Mitter, J.,. @uruv. Anand,5 B. L. R, 87; 8. 
C. 13 Suth. (F. B.) 49; per Westropp, C. J., Lallubhat v. Mankuvarbat, 3 
Bom. 418, 428, 488; S.C. on appeal, Lulloobhoy v. Cassibai ; per curiam,7 1. A. 
231; 8.C.5 Bom. 110; Gauriv. Rukko, 3 All. 45; Jagat Narain v. Sheodas, & 
All. 811 ; per curiam, 9 Cal. 322. V. N. Mandlik, 857, 864. The Madras Court 
appears in recent decisions rather to doubt the universal application of this 
rule ;--See 5 Mad. p. 249; 8 Mad. pp. 117, 127, 129, 

(g) See ante, § 486, 447. 
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from the other members, or whose property had been self- 
acquired, it would be more natural that his property should 
remain in the possession of the women of his family for their 
support, than that they should be handed over with the pro- 
perty to distant members of the family, who might be utter 
strangers. In this way their right as heirs, properly so 
called, and not merely as sharers, would arise. But that 
right would not extend beyond the reason for it, viz., their 
claim to a personal maintenance. The old preference for 
the male line over the female ($§ 471, 473) would limit the 
right, so as to prevent the property passing absolutely out 
of the family into the hands of male strangers. The woman 
would not be allowed to become a new stock of descent, so 
as to transmit the inheritance to her heirs. This is no doubt 
the foundation of that rule which is assumed in all the works 
on inheritance, that where a woman inherits to a male, his 
heirs and not hers take at her death ($ 565). 


§ 478. The women who were the actual members of a 
man’s family, and as such entitled to support, would always 
stand to him in the position of daughter, mother, wife, or 
sister, taking in under these terms more distant relations of 
the same class, such as grandmother and the lke. The 
daughter and the mother appear to have been the first to 
obtain a recognized right to inherit. 


Manu allows a daughter to inherit after her father. But 
it seems very doubtful whether he did not limit this right 
to the case of the daughter, specially appointed to raise up 
a son for him. I have already suggested that a daughter 
so appointed remained in her father’s family, so that her 
son was his son, and not the son of his actual father (h). 
Naturally such a daughter would be specially favoured, as 
the descent of property to her would not take it out of the 
family. Now, the text of Manu which states her right of 
inheritance follows after three texts which relate to the 





(h) Bee ante, § 78; post, § 518, 
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appointed daughter solely. It then proceeds, “The son of 
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@ man is even as himself, and as the son such is the daughter - 


(thus appointed). How then (if he have no son) can any 
inherit his property but a daughter who is closely united 
with his own soul?” (i). ‘Ihe words in brackets are the 
gloss of Kalluka Bhatta, who evidently understood the text 
as Ido. The same view was taken of it by Daraiswara, 
Davaswamy, and Davarata, as stated by the Smriti Chan- 
drika (kK). It is remarkable that in the texts where Manu 
states the order of succession to a man who has left no issue, 
he makes no reference to a daughter as an heir (1). The 
texts would harmonize, if we suppose that in the former 
passage he was speaking only of a daughter who, by virtue 
of her special appointment, became his son, as she is stated 
to be by Vasishtha (m). This also accords with the position 
given to her by Narada, who places her after the son, upon 
the ground that ‘she continues the lineage. A son and a 
daughter equally continue the race of their father” (x). This 
could be strictly true only of an appointed daughter; for the 
son of any other daughter would be of a different family 
and a different name, like any other bandhu. But when the 
practice of making an appointed daughter became obsolete 
(§ 75), the daughter not appointed would naturally fall into 
the same position, or rather would retain the position which 
usage had made familiar. Her right would then rest on the 
simple ground of consanguinity. This is the ground on 
which it is based by Vrihaspatc and the Mitakshara: “ As 
a son, so does the daughter of a man proceed from his several 
limbs. How then should any other person take her father’s 
wealth ?” (0). 


479. No distinction is to be found in the earlier sages 
as to the capacity of one daughter to inherit in preference 
to another. Devala says, “To unmarried daughters a 
nuptial portion must be given out of the estate of the father; 





4) Manu, ix. § 127—180. (m) Ante, § 73. 
tA Smriti Chandrika, xi. 2, § 16. (n) Narada, xiii, § 80. 
(t) Manu, ix. § 185, 217. (0) Mitakshara, tv. 2, § 2. 
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and his dwn daughter, lawfully begotten, shall take, like a 
son, the estate of him who leaves no male issue” (p). This 
suggests the idea that the daughter’s right of inheritance 
arose from the obligation to endow her. Hence Katyayana 
says, “ Let the widow succeed to her husband’s wealth, and 
in default of her the daughter inherits, if unmarried or 
unprovided” (q). Parasara enlarges the rule as follows (r). 
‘The unmarried daughter shall take the inheritance of the 
deceased, who left no male issue, and on failure of her the 
married daughter.” So far, at all events, there is no idea 
of religious merit. ‘lhe object of the dowry is to facilitate 
marriage, and to benefit the daughter (s). Naturally, the 
daughter who is already set up in the world has a claim 
inferior to that of one who has her fortune to seek. And 
similarly, in a competition between married daughters, the 
preference was given to the poor daughter over the rich 
one (t). None of the writers of the Benares school, except 
the Smriti Chandrika, absolutely exclude any daughter, or 
suggest any reason for her inheriting except the simple one 
of consanguinity (wv). The Bengal writers for the first time 
introduce the idea of religious efficacy. A daughter of 
course could offer no religious oblations herself, but her mght 
was put upon the ground that she produced sons who could 
present oblations (v). A reference to Manu will show, as 
might have been expected, that the daughter’s son, whose 
power of offering funeral cakes was considered to be equal to 
that of a son’s son, was the son of the appointed daughter (w). 
Jimuta Vahana, however, laid down that no daughter 
could inherit unless she had, or was capable of having, male 


(p) 3 Dig. 491. See too Yajnavalkya, i ii. § 185; ; Mitakshara, i li. 1, § 2. 

(a piper Smriti Chandrika, xi. 2, § 20; Mitakshara, ii. 2, § 2. 

r i 

(s) See Fs Sebtha, cited Daya Bhaga, xi. 2,§6. Also Teulon, 12, note 2, where 
he points out, that as the degradation of woman consisted in hor being a mere 
object of purchase so the first step towards her elevation was taken, sy i the, 
dowry made it no ay necessary that she should be sold. 

(t) Mitakshara, ii. 2, § 4; Smriti Chandrika, xi. 2, § 21; V. May., iv. 8 
§ 11,12; Viramit, p. 181. 

(u) Vivada Chintamani, 291, 292; he May., iv. 8, § 10; Madhaviya, § 86 ; 
Varadrajah, 34; Viramit., pp. 176—18 

(o) Soe Pe Bitter, J. J., Gunga v. Shumbhoonath, 22 Suth. 898 ; per Jagan- 
na 1 

(w) Mana, i ix, § 181—140, See post, § 518. 
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issue, and the natural result was the exclusion of daughters 
who were widows, or barren, or who appeared to have an 
incapacity for bringing any but daughters into the world (2). 
This principle is also adopted by the author of the Smriti 
Chandrika, who necessarily excludes barren daughters (y). 
It will be seen that his authority in this respect has not 
been accepted in Southern India (§ 514). The mode in 
which these various principles operate will be examined in 
the next chapter, upon Tue Orper or Succrssion (§ 514). 


§ 480. The mother is of course not mentioned as an heir 
by Baudhayana, who excludes all women (2), nor by Apas- 
tamba, Gautama, or Vasishtha ; Narada states her right to 
a share on partition by the sons after the death of their 
father, but does not refer to her as an heir (a). Her claim, 
however, and that of the grandmother, are expressly stated 
by Manu (b): “Of a son dying childless (and leaving no 
widow) the (father and) mother shall take the estate: and 
the mother also being dead, the paternal (grandfather and) 
grandmother shall take the heritage (on failure of brothers 
and nephews).” The gloss of Kulluka as contained in 
brackets marks the changes in the law since the time of 
Manu. Vishnu also inserts the mother in the list of heirs 
next after the father (c), and Yayjnavalkya places both 
parents after the daughters (d). Her claim is also men- 
tioned by Vrihaspati and Katyayana, of whom the former 
places her after wife and male issue, while the latter brings 
her in after male issue, father or brother (e). 


As to the ground of her claim, the mother as well as the 
grandmother and great-grandmother, are certainly sapindas, 
as sharing with their husbands the cakes which are offered 
to them by the male issue (f). But her claim, and indeed 


Daya Bhaga, xi. 2,§1—8; D K.8.i. 8, § 5. 
(y) Smriti Chandrika, xi. 2, § 10, 21. See post, § 514. 
(2) Ante, § 476. (a) Narada, xiii. § 12. 
(6) Manu, ix. § 217; cf. § 185, where Manu makes the father and then the 
wee pares 
c) Vishnu, xvii.§7. | (d) Yajnavalkya, ii. § 136. (e) 3 Dig. 502, 506. 
({) Ante, § 471, Subodhini extends the right of female pacsuidantats the 
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that of the father too, is always placed on the ground of 
consanguinity, and of the merit she possesses in reference 
to her son, from having conceived and nurtured him in her 
womb. And by many commentators she is preferred to the 
father, upon considerations derived from a comparison of 
the respective degrees in which mother and father share in 
the composition of the son (g), while the Mitakshara prefers 
her on the ground of greater propinquity (h). When we 
come to Jimuta Vahana, however, we find the religious doc- 
trine introduced for the first time. He prefers the father 
to the mother, because the father offers oblations in which 
the son participates; and he prefers the mother, who offers 
none, to the brothers, who offer three, ‘‘ because she confers 
benefits on him by the birth of other sons who may offer 
funeral oblations in which he will participate” (1). An 
argument which obviously would never apply as regards 
the mother of an only son, or of a son whose brothers had 
died before him without leaving issue. 


§ 481. The growth of a widow’s right of succession is 
much more complicated than that of mother or daughter. 
Originally of course she shared in the general incapacity for 
inheritance which affected all women. But her right was 
recognized later than that of other females who now take 
after her. Neither Manu, Apastamba, Vasishtha nor Narada 
recognize her right as heir; though they do acknowledge 
that of the daughter and mother (k). Vishnu, however, 
assigns to her a place after male issue (1). Vriddha Manu, 
Vrihaspati, Sancha and Inchita and Devala all make her 


mother and grandmother of the paternal great-grandfatber, and says that the 
same analogy holds good among the Sumanodakas. Mitakshara, ii. 5, § 5. 
Colebrooke’s note; Lullubhait v. Mankuvarbat, 2 Bom, 433. 

(g) 3 Dig. 504; Mitakshara, ii.8; Smriti Chandrika, xi. 3,§ 8; Daya Bhaga, 
xi. 4,§ 2; Vivada Chintamani, 293. 

(hk) Mitakshara, ii. 3, § 8; ante, § 471. 

(t) Daya Khaga, xi. 4,§ 2; D. K. 8. i. 6, § 2. 

(k) See Mann, ix. § 185, 212, 317, where Kalluka inserte a gloss in favour of 
the widow, whose rights are not recognized iu the origiual See the explana- 
tion of Mitakshara, xi. 1, § 35. 

(t) Viebnu, xvii § 4. 
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heir (m). So, of course, does Yajnavalkya (n), who is fol- 
lowed by his commentator Vijnanesvara. 


The following account of the manner in which the rights 
of a widow arose, is taken almost exclusively from Dr. 
Mayr’s dissertation upon the subject (0). 


§ 482. From the very earliest times the widow was entitled 
to be maintained by her husband’s heirs. When a brother 
died without issue, or entered a religious order the other 
brothers were to divide his wealth, except the wife’s separ- 
ate property, and to allow a maintenance to his women for 
life. But even this maintenance depended upon their living 
a life of chastity. If they behaved otherwise, it might be 
resumed (p). So Narada says (q), “ when the husband is 
deceased, his kin are the guardians of his childless widow ; 
in disposing of her, and in the care of her, as well as in her 
maintenance, they have full power.’”’ Even as against the 
king, when he took by escheat, the widow did not inherit, 
but he was bound to give a maintenance to the women of 
such persons (r). These passages of Narada are of special 
importance, because, as his work was professedly based 
upon Manu, they show that nothing in Manu was then un- 
derstood as countenancing the right of a widow to inherit. 


§ 483. The next step would naturally be that the amount 
necessary for the maintenance should be set apart for it, and 
left at her own disposal. In the case of an escheat the text 
of Katyayana cited above seems to indicate that this was 
done. And the same course was adopted in case of a parti- 


et 8 Dig. 458, 478, 474, 478; Kutyayana, Mitakshara, ii. 1, § 6. 
n) Yujnavalkya, ii. 135. 

(o) Mayr, 179, et seq. See too per curiam, Bhawu Nanaji v. Sundrabat, 11 
Bom. H. C. 278. ; 

(p) Narada, xiii. § 25, 96. Vijnanesvara explains these texts as applying to 
the case of a reunited parcener, Mitakshara, ii. 1, § 20; but, as Mayr observes, 
his case had been provided for by the preceding text, § 24. 

(q) Narada, xiii. é 28. See too Sancha, 8 Dig. 482. > 

(r) Narada, xiii. §523; Katyaynna, cited Mitakshara, 1. 1, § 27; Vijnanes- 
vara remarks upon these passages that the words used for women, “‘stri’’ and 
‘‘ yoshit,”” apply to concubines, which, as Mayr remarks (184), is opposed to 
innumerable passages. 
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tion (#). Where the property was very small in amount, the 
whole would often be handed over to the widow. And s0 
srikara and others were of opinion that a widow’s right of 
succession was limited to the case of a small property (¢). 
No such explanation can be given to the texts of Yajna- 
valkya and others, which expressly state a woman’s right of 
succession, since they all put her succession on exactly the 
same footing as that of sons (u). But the view of Srikara 
and those who thought with him, is valuable, from a his- 
torical point of view, as showing what the usage was, before 
the widow’s right was firmly established. When it had 
once become customary to hand over the whole of a small 
property to a widow, the decision whether a property was 
sufficiently small would become difficult and invidious. The 
more wealthy the husband had been, the larger would be 
the scale of maintenance suitable to his widow, especially 
when it came to be expected that she should perform her 
husband’s Shradhs and discharge the charities to which he 
had been accustomed (r). Where the relations were them- 
selves adequately provided for, there would often be a 
strong feeling in favour of leaving the whole property to 
the widow for her life, and this feeling would naturally 
exist among all relations of the husband other than the 
next in succession. They might benefit by the property in 
the hands of a widow, while they would not do so to the 
same extent if it fell into the hands of the next male heir. 


§ 484. The practice of the niyoga would also help in the 
same direction. A passage of Gautama (w) is by some 
translated so as to indicate that a widow was only entitled 
to succeed if she raised up issue for her husband, in which 
case her right would be not personal but as guardian for her 
son. The author of the Mitakshara explains the passage, 
not as making the raising up of issue a condition precedent 





(s) Ante, § 436. 


(t) Mitakshara, i ii. 1, § 81. So among the Sutlej chiefs, Punjab Customs, 25. 
(u) Mitakshara, ii. 1, § 36; Daya Bhaga, xi. 1, $6. 
(v) Vribaspati, 8 Dig. 458. 


(w) Gautama, xxviii. * 18, 19, See Mitakshara, ii. 1, § 8. 
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to inheritance, but as offering her an alternative. In either 
view it is clear that she had the alternative. The male 
relations would have a strong interest in inducing the widow 
to refrain from exercising her right, and she would have a 
specially strong interest in availing herself of it, if she at 
once became the manager of the property. An obvious 
compromise would be to allow her to succeed at once to a 
life-estate in the property, provided she waived the privilege 
of producing a new and absolute owner. Hence the condi- 
tion of chastity which the Brahman lawyers engrafted upon 
her right of succession, a condition which is wholly unsup- 
ported by the early texts of the Vedas (2). 


§ 485. It is impossible now to ascertain when the widow’s 
right of inheritance was first established. Yajnavalkya and 
others already referred to, lay it down absolutely; but the 
author of the Mitakshara (y) still thought it necessary to 
enter into an elaborate discussion of the whole subject, as 
if it were even in his time an open question. The conclu- 
sion he arrives at is, that the widow is entitled to inherit to 
her husband, if he died separated and not reunited, and 
leaving no male issue. And this rule is now adopted 
universally, except where the authority of Jimuta Vahana 
prevails (z). The rule seems necessarily to follow from the 
view taken by the Mitakshara of the mghts of undivided 
members. While the husband lived, his wife had only a 
right to be maintained by him in a suitable manner; after 





(w) Mayr, 181; ante, § 88. (y) Mitakshara, ii. 1. 

(7) Mitakehara, ii. 1, § 19, 80; ii.9,§4; Smriti Chandrika, xi. 1, § 24, 25, 53, 
B4; xii. § 9; Varadraja, 84; Madhaviya, § 34, 35, says nothing as to division ; 
Viramit., p. 181, ch. iti; Aatamu Natchtar v. Rajah of Shivagunga, 9 M.I.A. 
689; S.C 2 Suth. (P.C.) 81. As to Benares: 2 W. MacN. 21; Hiranath v. 
Baboo Ram Narayan, 9 B. L. R. 274; 8.0.17 Suth. 816; Chowdhry Chintamun 
v. Mt. Nowlukho, 21. 4.268; S.C. 24Suth. 255; Rup Singh v. Baisnt, 111. A. 
149; Mithila, Vivada Chintamani, 290; Pudmavatt v Baboo Doolar, 4M.I. A. 
259, 264; 8.0.7 Suth. (P. 0.) 41; Anundee v. Khedoo, 14M.I.A. 416; 8. C. 
18 Suth. 69. Bombay: V. May., iv.8, §6; Goolab v. Phool, 1 Bor. 154 [178] ; 
Govinddas v. Muhalukshumee, ib., 241 | 267]; Mankoonwur v. Bhagoo, 2 Bor. 
139 [157]; Gun Joshee v. Sugoona, 2 Bur. 401 [440]; W. & B. 68. Inu some 
crses in the Punjab and among the Jains a_ widow appeurs to succeed to her 
husbund’s eatate, even though undivided. But the general practice scems to 
follow the Mitaksbaru; Punjab Customs, 56; Sheo Singh v. Mt. Dakho, 6 
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his death, his rights all lapse to his surviving coparceners, 
and she can have no higher right against them than she 
had against her husband. The question of heirship for the 
first time arises in case of a divided member, as it is only 
in regard to divided property that there can be an heir, 
properly so called. In other words, the widow can take 
by succession as heir, but cannot take by survivorship as 
coparcener (a). 


§ 486. Of course the very foundation of this reasoning 
fails as regards Jimuta Vahana, for he denies the premise, 
viz., that all the undivided members of the family hold each 
an unascertained interest in every part of the whole, and 
that at the death of each that interest passes to the survi- 
vors. Onthe contrary he considers that each has a separate 
right to an unascertained portion of the aggregate, that is, 
that each holds as a tenant in common, and not as a joint 
tenant. That being so, of course, there is no reason to 
restrain the express words of texts which state the right of 
a widow to succted to her husband, by limiting them to the 
case of adivided member. It is therefore equally settled in 
Bengal, that a widow succeeds to her husband’s share when 
he is undivided, just as she would to the entire property of 
one who held as separated (b). But this does not apply in 
case of the widow of a son who dies before his father» 
undivided, and leaving no separate property (c) ; because in 
Bengal the son is not a co-sharer with his father, and there- 
fore has no interest which can pass to his widow. 


§ 487. Even under the Mitakshara, if a man dies undi- 
vided, but leaving property, part of which is his self-acquisi- 
tion, his widow will succeed to that part, though the rest 
of his property passes by survivorship to his coparceners. 





(a) This exclusion of the widow doves not take place where the property is 
that of an ordinary mercantile partnership, and not that of an undivided I Hindu 
family; Rampershad v. Sheochurn, 10 M. J, A. 490. 

(b) Daya Khaga, xi. 1, § 25, 26, 27; D. K.8. ii. 2, §41; F. MnoN. 5. See 
cases 1] M. Dig. 316; 8 Dig. 476, 485; per West J., Lakeuhman vy, Satyabhamae 
bat, 2 Bom 508. 

(c) F. MacN, l, 
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This had been already laid down by the pandits in Bombay, 
and in a case under the Mithila law, and was finally settled 
by the Judicial Committee in the Shivagunga case (d). 
And so where the status of division has been established by 
agreement, but no actual apportionment has taken place, or 
where part has been apportioned, and not the remainder, in 
either case the widow inherits as the heir of a divided 
member, instead of being only entitled to maintenance (e). 


Lastly, a widow will always succeed to the estate of her 
husband, where that estate does not pass on his death to 
any other male by survivorship. Therefore, where several 
daughter’s sons take by descent from their maternal grand- 
father, the widow of each succeeds to her husband, as 
they take definite, though unascertained shares and not as 
coparceners with survivorship (ff). 


§ 488. When the right of a widow was once established, 
the Hindu lawyers were at no loss for reasons to show that 
it had always existed. According to Manu, upon concep- 
tion by a wife the husband himself was born again in her, 
and became one person with her (g). And so Vrihaspats 
says, “Of him whose wife is not: deceased, half the body 
survives. How should another take the property while half 
the body of the owner lives? (h).” Itis obvious that this 
metaphor has the fault of many other metaphors. It proves 
too much. Ifthe husband still survives, the sons cannot 
take. If the widow is looked upon as the continuation of 


(2) W. & B., 2nd ed , 81, 127; 2 W. MacN. 923; Katama Natchiar v. Rajah of 
Shivagunga, 9 M.I. A. 589; 8.0. 2Suath. (P.C.) 81; Periasamy v. Pertasamy. 
Me eT 8.0.1 Mad. 312; followed Tekast v. Tekattni, 51. A. 160; 8. 0. 

a e e 

(e) Suranent v. Suranent, 18 M. I. A. 118; 8. C. 12 Suth. (P. C.) 40; Gaja- 
paths v, oajaparhs, ib., 497; 8. C.6B. L. R. 202; S.C. 14 Suth. (P. C.) 83; 
ante, § 454; Narayan v. Lakshmi, 8 Mad. H. C. 289; Patni Mal v. Ray Mano- 
hur, 88. D. 849 (410) ; Rewun Persad v. Mt. Radha Beeby, 4M. I. A. 187, 148, 
153; 8. C. 7 Suth. (P. 0.) 85; Timms Reddy v. Achamma, 2 Mad. H. O. $25. 

(f ) Jasoda Koer v Sheo Pershad, 37 Cal. 88. 

(9) Mana, ix, § 8, 45. 

(h) & Dig. 458. See Smriti Chandrika, xi. 1, }° ; Katama Natchiar v. Rajah 
y, Shivagunga, 9M.I. A. 610; 8. CO. 2 Suth. (P. é.) 81; Tamburattt Valin v, 

ira Rayyan, 1 Mad, 238, 
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her husbands’ existence, she ought to take even before male 
issue (7). But the widow had also another ground of merit, 
as offering funeral oblations to her husband. In respect of 
these Jimuta Vahana points out that she was inferior to her 
sons, as she only performed acts spiritually beneficial to him 
from the date of her widowhood, while they did so from the 
date of their birth (t). In any point of view it will be seen 
that the merits of the widow were purely personal, as 
between herself and her husband. Asa mother she has 
claims on her descendants; but as a widow her claim for 
anything beyond maintenance is only against her husband. 
Therefore if her marriage with him has been legally dis- 
solved, or if in consequence of his having become an ont- 
caste, she has exercised the right of abandoning him recog- 
nised by Hindu law, her claim to inherit from him is lost (f). 
So also, she can only succeed to his property or rights, 
that is, to the property which was actually vested in him, 
either in title or in possession, at the time of his death (m). 
She must take at once at his death, or not at all. No fresh 
right can accrue to her as widow in consequence of the 
subsequent death of some one to whom he would have been 
heir if he had lived. Hence, no claim as heir can be set 
up on behalf of the widow of a son (7), or of a grandson (0), 
or of a daughter’s son (p), or of a father (q), or of a 


(t) See ante, § 221, where it is suggested that at one time the mother’s life. 
eatate may have been interposed before full enjoyment by the sons. 

(k) 8 Dig. 456, 458; Daya Bhaga, xi. 1, § 43. 

(tL) Sinammal v. Administrator-General, 8 Mad. 169. 

(m) Viramit., p 164. § 13, p. 197, § 2. If hia title was vested, though his 
enjoyment postponed, she will equally take. Rewun Persad v. Radha Beeby, 4 
- . 187,176; 8.C.7 Suth. (P. C.) 85; Hurrosoondery v. Rajessuree, 2 

uth. : 

(n) 2 W. MacN. 48, 75, 104; 2 Stra. H. L. 288, 234; Ayabuttee v. Rajkissen, 
88. D 28 (88); Rat Sham Bullubh v. Prankishen, ib., 88 (44) ; Himulta v. Mt. 
Pudo Monee, 48. D. 19 (25) ; Monee Mohunv. Dhun Monee. 8. D. of 1858, 910 ; 
Raj Kishore v. Hurrosoondery, 8. D. of 1858, 825 ; Ananda Bibee v. Nownit, 9 
Cal. 815; Bat Amrit v. Bui Manik, 12 Bom. H. C. 79; Punjab Custom., 64. 
The claim of a daughter-in-law is supported by Nanda Pandita and by Balam. 
bbatta, but by no other authorities. Jolly Lect, 199. 

(0) Ambawow v. Rutton, Bom. Sel. Rep. 182. 

(p) 2 W. MucN. 47. 

(q) Vencata v. Venkummal, 1 Mad. Dec. 210; Vadrevu v. Wuppuluri, Mad. 
Dec. of 1861, 126; Ram Koonwar vy. Ummur,1 Bor, 415 (488) ; Bhyrobet vs 


uv" “68. D, 58 (61). 
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brother (r), or of an uncle (s), or of a cousin (t). In all of 
the above cases the contest was between the widow and 
some other heir, who was held to have a preferential title. 
In some of the recent cases, however, the widow was 
excluded under Benares law on the general principle that 
she did not come within the line of heirs at all (wu). In 
the latest case it was held that the Crown would take by 
escheat in preference to her (v). This is undoubtedly the 
law of Bengal, Benares and Madras (w). It is now, however, 
settled that the law in Bombay is different. The subject 
is discussed by Messrs. West and Bihler, and their views 
have been fully adopted by the High Court of Bombay 
in the case of Lallubhat v. Mankuvarbai (x). ‘The process 
of reasoning of the Western lawyers seem to be as 
follows. They accept the general principle that succes- 
sion goes in the order of sapindaship, taking the text 
of Manu (ix § 187) with the gloss of Kulluka, so that 
it runs :— to the nearest sapinda, male or female, after 
him in the third degree, the inheritance next belongs.” 


Then they interpret sapindaship as meaning connection by 
blood, in the manner explained by Vijnanesvara (} 469), 
which makes even the wives of brothers be sapinda to each 
other, because they produce one body with those who have 
sprung from one body. On the same principle they make 
the daughter-in-law a sapinda (y). Hence “They prefer 
the sister-in-law to the sister’s son, and to a male cousin, 
and more distant male sagvtra-sapindas, the paternal uncle’s 


(vr) 2 W. MacN. 78; 2 Stra. H. L. 281; Yetiraj v. Tayammal, Mad. Dec. of 
1854, 184; Peddamuttu v. Appu Rau, 3 Mad. H.C. 117; Jymunee v. Ramjoy, 
8 8. D. 289 (883.) 

(8) Upendrav. Thanda,8 B.L. R. (A.C. J.) 849; S.C. Sub nomine, Wopen- 
dro v. Thanda, 12 Suth. 268 ; Gauri v. Mukko, 8 All. 43. 

(t) Soorendronath v. Mt. Heeramonee, 12 M.I. A. 81; 8. C.1 B. L. R. (P. 
C.) 26; 8. 0. 10 Suth. (P. C.) 85. 

(w) Gaurt v. Rukko, 8 All. 45; Ananda Bibee v. Nownit, 9 Cal. $15. 

(v) Jogdamba Koer v. Secretary of State, 16 Cal 867. 

(w) Per curiam, Lulloobhay v. Cassibas, 7 I. A. 280; 8. C. 5 ‘Bom. 110; 
Vithaldas v. Jeshubat, 4 Bom. 221; Per West, J., 11 Bom. p. 292; per 
Muthisami Iyer, J., 8 Mud. pp. 119 129. : 

(o) W. & B. 129; 2 Bom. 888; affd.71. A. 212; 8. 0. 5 Bom. 110; following 
and affirming Lakahmibat v. Jayram, 6 Bom. H.C. (A. 0. J.) 52; Vithaldas v. 
Jeshubat, 4 Bom. 219. 

(y) W. & B. 481—486, 
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widow to the sister, the maternal uncle, and the pater- 
nal grandfather’s brother, and they allow a daughter- 
in-law, and a distant gotrajasapinda’s widow to inherit.” 
The learned editors remark, “It is however sometimes 
impossible to bring the authorities which they quote into 
harmony with their answers (z).” It may be added, that 
it is equally difficult to bring their answers into har- 
mony with each other. I have given up in despair the 
attempt to reconcile the futwahs and rulings from Bom- 
bay, already cited in this paragraph, with those which 
will be found below (a). The result of this doctrine is, that 
‘“‘the members of the compact series of heirs specifically 
enumerated take in the order in which they are enumerated 
(V. M. iv. 8, § 18) preferably to those lower in the list and 
to the widows of any relatives, whether near or remote, 
though wherethe groupof specified heirs has been exhausted 
the right of the widow is recognised to take her husband’s 
place in competition with the representative of a remoter 
line (b).”” This rule of succession is stated by the Bombay 
High Court to be deduced, or rather to be deducible, from 
the Mitakshara, though they admit that the foundation 
afforded for it by that work is slender, inasmuch as “ no 
widow of a collateral is expressly provided for; the only 
wife of an ascendant expressly admitted, is one for whom 
there is an express text.”” Under the Mayukha, according 
to Mr. Justice West, such a right “may be called almost 
shadowy (c).” Yet, curiously enough, in Southern India 
such a rule admittedly does not exist, while in Western 
India its acceptation in practice is beyond doubt. It cer- 
tainly seems to me that this is one of those cases in which 
usages, which sprung up without any reference to the 
Sanskrit law books, are now supported by torturing those 
books so as to draw from them conclusions of which their 


(e) W. & B., 2nd ed., 181, 195—199. 
(a Muhalukmee v. Kripashookul, 2 Bor. 10 [557] ; Jethes v. Mt. Sheo, ib., 
; Baee Umrut v. Baee Koosul, Morris, 5. 
: ©) Manalhend = Hemchand, 9 Bom. 81 ae p. 84; Lallubhai v. Mankuvar. 
ai, om 


(e) Lallubhat’ v. Mankuvar bat, 2 Bom, at p. 447. 
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authors had no idea (d). In the Punjab, on the other hand, 
special family customs exist under which widows are not 
allowed even to succeed to their husband’s estate, or only 
to a small portion of it (e). 


§ 489. The relations whom we have been considering 
have all had express texts asserting their title as heirs. 
The widow and mother are also gotraja sapindas, both in the 
meaning of the Mitakshara, as being connected with the 
deceased owner by affinity, and in the meaning of the Daya 
Bhaga, as being connected with him by funeral oblations 
(§ 462). The daughter is a sapinda, though not a gotraja 
sapinda, according to the view of Vijnanesvara, and although 
she neither presents nor participates in oblations, she is 
fitted into the scheme of Jimuta Vahana by her capacity 
for producing a presenter of offerings. The sister stands 
in @ different position from all these. She has no religious 
efficacy whatever, as she is in no way connected with the 
funeral offerings to her brother. She is a sapinda, as 
regards affinity, but she is not a gotraja sapinda, according 
to the Benares writers, as she passes into a strange gotra 
immediately upon her marriage. As regards the authority 
of texts, the matter stands in this way. The sister is stated 
to take a share, either upon an original partition, or after 
a reunion (f), but this is a different thing from taking as 
heiress. A passage from Sancha and Lichita (g). “The 
daughter shall take the female property, and she alone is 
heir to the wealth of her mother’s son who leaves no male 
issue,” would certainly seem to be a direct affirmation of 
the right of a sister to succeed toher brother. Jagannatha 
explains the latter part of the text as referring to an 
appointed daughter. The text itself is not cited in any 
commentary that I am aware of as an authority for her nght 


(a) The Privy Council in affirming the decision in Lulloobhoy v. Casstbai, 
expressly rest the right of the widow “ on the ground of positive acceptance 
and usage,’ 7 I. A. p. 287; 8. C. 5 Bom. 110. 

(e) Punjab Customs, 24, 48; Punjab Customary Law, II. 142, 237. 

(f) Manu, ix. § 118, 212 ; Vrihaspati, 3 Dig, 476; ante, § 486; post, § 5428. 

(g) 8 Dig. 187. 
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as an heir, even by the Mayukha, which admits that right. 
Possibly it may refer to stridhanwm which had passed from 
the mother to the son, which, as will be seen hereafter, is 
sometimes the case (§ 622). Nanda Pandita, and Balam- 
bhatia, interpret the text of the Mitakshara which gives 
the inheritance to brethren, as including sisters, so that the 
brothers take first, and then the sisters (h). But this order 
of succession is opposed to the whole spirit of the Benares 
law. It isnot accepted even by the Mayukha, which makes 
the sister come in after the grandmother, under a different 
text (1), and the interpretation has been rejected by the 
Judicial Committee (k). It may be taken, therefore, and it 
appears always to be assumed, that there is no text which 
in express terms asserts the right of a sister to succeed to 
her brother. In Bombay, however, her right is now beyond 
dispute. In Bengal and Benares it seems clear that she 
has no right atall. In Madras her right has been recently 
affirmed, by a decision which is certainly opposed to the 
entire current of authority in Southern India. This will 
render it necessary to examine the law upon the subject at 
greater length than the importance of the point would seem 
to require. 


§ 490. The mode in which the sister’s title is made out 
in Western India, appears to be as follows. She is consid- 
ered a sapinda, as already stated, by virtue of her affinity 
to her brother (§ 488). She is also considered a gotraja 
sapinda, on the ground that this term is satisfied by her 
having been born in her brother’s family, and that she does 
not lose her position as a gotraja by being born again in 
her husband’s gotra, upon her marriage. That being so, 
her place among the gotrajas 1s determined by nearness of 
kin, and is settled to be between the grandmother and the 


(h) Mitakshara, ii. 4, § 1, note. This interpretation is accepted by the 
Bombay High Court as one ground for admitting a sister to succeed, though 
they do not follow it to its logical conclusion as fixing her position in the line of 
heirs. Kesserbai v. Valab, 4 Bom. 188, 204, 

(i) V. May., iv. 8, § 19; post, § 541. ; 

(k) Thakoorain v. Mohun, 11 M. 1. A. 886, 402; S.C. 7 Suth. (P. C.) 98. 
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grandfather (J). It is probable that the whole of this 
reasoning is a mere contrivance to bring a succession, which 
was established by immemorial usage, into apparent con- 
formity with Sanskrit law. The usage itself is established 
beyond doubt, and has received the sanction of the Privy 
Council. And half-sisters succeed as well as sisters of the 
whole blood, though they come in after whole sisters (m). 
Sisters take equally inter se, without any such preference 
for the unendowed over the endowed, as exists in the case 
of daughters (7). 


§ 491. In Bengal it is equally clear, both on principle 
and authority, that the sister is not an heir. She possesses 
no spiritual efficacy, and comes under the general text of 
Baudhayana which excludes all females, without being 
rescued from it by any special text in her favour (0). Jagan- 
natha says of her, “It is nowhere seen that sisters inherit 
the property of their brothers” (p). And her exclusion is 
treated as quite undisputed by both the MacNaghtens and 
Sir Thomas Strange (q). There is also a uniform current of 
decisions to the same effect, extending from 1816 to 1870 (r). 
In one case a futwah was given by the Pandits declaring 
that a sister, though not herself an heir, was entitled to 
enter upon and hold the estate in trust for a son whom she 
might afterwards produce, where such a son would be the 
next heir (s). But this decision has been expressly declar- 
ed not to be law, on the well-established principle that a 
Hindu estate can never be in abeyance, but must always 


(l) V. May., iv. 8, § 18—20; W. & B. 181, 463; per West, J., Lallubhai vy. 
Mankuvarbai, 2 Bom. p. 445; Westropp, C. J., preters resting her right upon 
her affinity as sapinda even though not a gotraja, and upon the express autho- 
rity of Vrihaspati and Nilakantha, 7b. 421. 

(m) W. & B. 469-—470 ; Vinayek v. Luwumeebaee, 1 Bum. A. C.118; affirmed 
9M. I. A.516; 8S. C. 8 Suth. (P. C.) 41; Sakharam v. Sitabai, 8 Bom. 858; 
Dhondu v. Gangabui, ib., 369; Kesserbai v. Valab, 4 Bom. 188, 198. 

(n) Bhagirthibat v. Baya, 5 Bom. 264. 

(0) Daya Bhaga, xi. 6, § 11. P) 3 Dig. 517. 

(q) F. MacN. 4,7; 1 W. MaoN. 35, note; 1 Stra. H. L. 146. 

(r) 32 W. MacN. 68, 80, 81, 85, 97, 98; Koonwaree v. Damoodhur, 7 8. D. 
192 (226) ; Bamasoondree v. Rajkrishto, Sev. 742; Kalee Pershad v. Bhoirabee, 
2 Suth. 180; Anund Chunder v. Teetoram, 5 Suth. 215; Rukkini v. Kadarnath, 
5B. L. BR. Appx. 87. 

(s) Karuna vy. Jat Chandra, 58. D. 46 (60), 
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vest at once in the person who is, at the time of descent 
cast, the next heir (¢). 


§ 492. As regards the provinces which follow the Mitak- 
shara, both principle and authority seem also to exclude the 
sister. She is not named in the line of heirs by the Mitak- 
shara or the Viramitrodaya (u), nor by the Smriti Chandrika, 
+. - Madhaviya, the Varadrajah or the Sarasvati Vilasa, none 
of which even refers to her, except as being entitled to a 
share upon partition or after reunion. She cannot come in 
as a gotraja sapinda within the meaning of Vijnanesvara, 
because the Hindu law never contemplates a female as 
remaining unmarried after the period of puberty, and as 
soon as she does marry, she passes into a different gotra (v). 
Nor is there any text in her favour, which is as much 
required by the Benares school as by that of Bengal (§ 476). 
T have already noticed the construction of the text of the 
Mitakshara, which would bring in the sister as included in 
the term brethren. This has not been approved of by the 
writers of any school (§ 489). Nanda Pandita also proposes 
to bring in the sister on another principle as being the 
daughter of the father (w). The reasoning would be, a man’s 
own daughter succeeds, as bringing forth the daughter’s 
son. It is now settled that the sister’s son—that is, the son 
of the father’s daughter—also succeeds (§ 531}. Therefore 
the father’s daughter herself should succeed as bringing 
him forth. The answer would be, that a man’s own daughter 
succeeds, both because she is his own offspring, and because 
she produces a son who is of such importance to him, that 
he is the next male who takes after his own issue. Neither 
ground would apply toasister. Not the first of course; nor 
the second, because, although the sister’s son is an heir, he 
only comes in under the Mitakshara as a bandhw after the 


(t) Kesub Chunder v. Bishnopersaud, 8. D, of 1860, ii. 840; ante, § 458. 

(vw) Mitakshara, ii. 5, § 5, note. 

(v) Daya Bhaga, xi. 2,§ 6; W. & B. 129. See too Daya Bhaga, xi. 6, § 10, 
where Jimuta Vabana says that Yajnavalkya uses the term Gotraja to exclude 
females related as sapindas, and Smriti Chandrika, xi, Lallubhat v. Mankevar- 
bai, 2 Bom. 488. 

(w) Mitakshara, ii. 5, § 6, note. 
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last of the samanodakas. Further, the fact that the sister’s 
son is an heir does not involve any assumption that his 
mother must have been an heir also. He takes by his own 
independent merit, not through her (#). Accordingly we 
find that the son of an uncle’s daughter is an heir to the 
nephew, though the uncle’s daughter is not an heir (y) ; the 
son of a brother’s daughter is, but the brother’s daughter 
is not, an heir (z); the son of a nephew’s daughter is, but 
the nephew's daughter is not, an heir (a). 


§ 493. The weight of authority seems also to be against 
the sister’s claim. The opinions of both the MacNaghtens, 
of Mr. Colebrooke, Mr. Sutherland, and Sir Thomas Strange, 
were opposed to her claim; and a futwah by a Madras 
Pandit to the same effect is cited by the latter author (6). 
In 1858 a case came before the Madras Sudder Court, in 
which a sister claimed as heir to her brother, relying on 
the texts of Manu and the authority of Nanda Pandita and 
Balambhatia. The Court said, “The Judges of the Sudder 
Udalut, while admitting that the arguments of the special 
appellant have much force, and that the texts relative to 
division after reunion show that under such circumstances 
a sister has a right of inheritance, from which a presump- 
tion might perhaps be drawn that the spirit of the law may 
possibly not have originally contemplated the exclusion 
which now prevails, are of opinion that the law is not only 
too ill defined to admit of such construction, in opposition 
to existing usage, but must even, if speaking more clearly, 
be regarded as obsolete and virtually changed, and modi- 
fied by practice prevailing beyond memory, and acquiesced 
in by all parties concerned” (c). The same claim was set 


(w) Bee per Holloway, J., Cheltkant v. Suraneni, 6 Mud. H. C, 288. 

(y) Guru v. Anand, 5 B. an R. 15;8.C. 18 Suth. (F. B.) 40; Gosaten v. 
Mt. Kishenmunnee, 68. D. 77 (90). 

(s) Gobind v. Mohesh, 15 B. L. R. 35; 8. C. 28 Suth. 117; Jogmurut v. 
Seetulpersaud, Sev. 

(a) Kashee Mohun v. " Rujgobind, 24 Suth. 229; Radha Pearee v. Doorgu 
Monee, 5 Suth. 1 

(bd) 1 Stra. H. . 146 ; 2 Stra. FI. L. 248—246; F. MacN. 4, 7; 1 W. MacN, 
85, n. See per Hollowa: ,9., Chelikant v. Suranens, 6 Mad, H. oO. 288, 

(c) Chinnasamien v. ‘oottoor, Mad. Dec. of 1858, 175, 
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up, with the same arguments and the same result, before 
the High Court of Bengal in 1863, in a case governed by 
Mitakshara law. The Court, after referring to Manu, ix., 
§ 187, 217, Mitakshara, ii., 4 and 5, 1 Stra. H. L. 146; 1 
W. MacN. 35, and a Bengal case, proceed to say, “On 
the whole, then, we are clearly of opinion that the Vaya- 
vastha, of the Pandit cannot be set up successfully against 
the text of the Mitakshara, or the general principles of 
Hindu law, which exclude sisters, or against the marked 
omission from our precedents of any decision in favour of 
such a claim, for more than sixty years” (d). This opinion 
was reiterated by the Bengal High Court after a fresh dis- 
cussion of the authorities in 1882 (e). The same decision 
was given in 1880 by the Allahabad High Court, also in a 
case under Mitakshara law, the Court referring to a previous 
ruling which laid down that according to Mitakshara law 
none but females expressly named can inherit (f). 


In the Punjab, among the Sikh Jats, the sister is also 
excluded by long-established and recorded usage, which 
was affirmed by express decision in 1870 (g). 


The title of a sister was raised for the first time on 
appeal to the Privy Council in a case from the North- 
West Provinces in 1871, but the Judicial Committee refused 
to enter upon the question (h); it was also referred to, but 
without any expression of opinion, by the Committee in 
1876 (1). 


§ 494. On the other hand, a sister was for the first time 
decided to be an heir to her brother in a recent case in 
the Madras High Court (k). Property had devolved on a 
son, upon whose death it was taken by his mother. She 
alienated portions of it to strangers, and then died. The 





(d) Guman v. Srikant, Sev. 460. (s) "iaiaaaiaeid v. Vogue Roy, 9 Cal. 725. 


) Jagat Narain v. Sheodas, 5 All. 3 (9) Punjab Cus tome 4 
nf Kvooer Goolab v. Rao Kurun, 4M. i A. 176; 8. a2: ia me 8 » 17. 


19. 
(i) Vellanki v. Venkata Rama, 4 1. A, 1, 8; 8. 0. 1 Mad. Tra 8. OC. 
26 Suth. 21. 

(k) Kutti Ammal Ve Radakristna, 8 Mad. H, GC. &8, 
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plaintiff, who was one of three sisters, sued to set aside the 
alienations. These were admittedly invalid beyond the 
life of the mother. The only question, therefore, was, 
whether the sister had any title which would support her 
suit. The Court held thatshehad. They first declared that 
she was not a sapinda, setting aside the construction put 
upon the word “brethren” by Balambhatta. They then pro- 
ceeded to say, “ Whether the sister is entitled to succeed as 
a relative of deceased more remote than a sapinda is another 
question. Since the decision of the Judicial Committee in 
Gridhart v. The Government of Bengal (1), the High Court of 
Madras, following that decision, and the decision of the High 
Court of Bengal in Amrita v. Lakhinarayan (m), of which 
the Judicial Committee approved, have held (7) that a sister’s 
son is entitled to succeed as a bandhu, and that the text and 
commentary in chap. ii., § 6, of the Mitakshara do not 
restrict the limit of Bandhus to the cognate kindred there 
mentioned, but are to be read as merely offering illustrations 
of the degree of Bandhus in their order of succession. In 
§ 8 of chap. ii. of the Mitakshara, § 4, it is said, “ Nor 
is the claim in virtue of propinquity restricted to kinsmen 
allied by funeral oblations, but on the contrary, it appears 
from this very text (0) that the rule of propinquity is effect- 
tual without any exception in the case of (samanodakas) 
kindred connected by oblations of water, as well as other 
renting where they appear to have a claim on the succes- 
sion.” And it is afterwards said in § 7, “If there be no 
relatives of the deceased, the preceptor, &c., according to the 
text of Apastamba, ‘If there be no male issue, the nearest 
kinsman inherits, or in default of kindred, the preceptor.’ ” 
It follows from the above, not only that, in regard to cog- 
nates, is there no intention expressed in the law or to be 
inferred from it, of limiting the right of inheritance to cer- 
tain specified relationships of that nature, but that, in 


(l) 12 M. I. A. 448; 8. C. 1B. L. R. (P. C.) 44; 8. C. 10 Suth. (P. C.) 32, 
(m) 2B. L. RB. (F. B.); 28;S.C. 10 Suth (F. B.) 76. 
{n) Chelikani v, Suranent, 6 Mad. H. C. 278. (o) Manu, ix. § 187. 
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regard to other relationships also, there is free admission in 
the order of succession, prescribed by law for the several 
classes; and that all relatives, however remote, must be 
exhausted, before the estate can fall to persons who have no 
connection with the family. In this view plaintiff must be 
regarded as a relative entitled to succeed on an equal footing 
with her sisters, who are relatives of the same degree.” 


§ 495. This decision will, of course, settle the law in 
Madras unless reversed. But as it will not be a binding 
authority upon Mitakshara law in other parts of India, it 
may be as well to examine its reasoning more closely. The 
three cases quoted have, of course, no application. They 
merely decide that male relations, who come within the 
definition of a bandhn in the Mitakshara (p) are not exclud- 
ed from the mere fact that they are not specifically enu- 
merated in the next section. But if that definition means, 
as those cases held that it did mean, a person connected by 
funeral oblations with the deceased, then a sister does not 
come within the definition, not being “ connected by funeral 
oblations” (q). It is also to be remarked that the enumeration 
in Mitakshara, ii. 6, though not exhaustive as to the indivi- 
duals, includes none but males, and is, therefore, strong evi- 
dence that none but males were supposed capable of satisfy- 
ing the definition. And the cases cited show that none but 


(p) Mitakshara, ii. 5, § 3. 

(q) According to the Dharma Sindhu Sara of Kasinatha, a work of the 
highest authority in the Benares School, among the persons who are competent 
to perform the funeral rites to a deceased kinsman it ia stated that, ‘‘ on failure 
of the daughter, and the nephew, the father, the mother, the daughter-in-law 
and the sister claim the right in succession. In cage there are both uterine and 
Pir saat the same ruler apply to them as to uterine and stepbrothers. On 
failure of sisters their sons are entitled to this right.”” Raj. Sarvadhikari, 111. 
This right to perform ceremonies certainly does not. carry with it any right 
under Benares law toinherit. Seeastoa daughter-in-law, ante, § 488 and ng to 
a sister, ante, § 498. Mr. Rajkumar Sarvadhikari, after pointing out that the 
views of Balambhnatta and Nanda Pandita in favour of a sister have met with no 

acceptance, says (p. 665), ‘* According to the doctrines of the Benares School 

then, the married and unmarried daughters of gotraja-sapindas are not entitled 
to inherit.”” The funeral rites which these females are competent to perform 
are only the ekoddishta or funeral ceremonies of the individual, ending with the 
first year’s anniversary rites. They are not competent to perform the parvana 
rites, which are the most important of all, and upon the punctual observance 
of ae peace of the disembodied spirit depends (Raj. Sarvadhikari, 


Paras. 494 & 495.) IN OASE OF FEMALES, 


males could satisfy the definition, as there understood. The 
judgment, however, goes on to cite two texts as showing 
(apparently) that other relatives who are neither gentiles nor 
bandhus may inherit by virtue of mere propinquity. In the 
first passage (r), Vijnanesvara is weighing the comparative 
merits of the father and the mother, both of whom are 
gotraja sapindas. He decides in favour of the latter on the 
ground of propinguity, and proceeds, in the text cited by 
the High Court, to remark that this principle of propinquity 
applies not only to sapindas, but to samanodakas, “as well 
as other relatives, when they appear to have a claim to the 
succession.” That is to say, given a rivalry between two 
persons, both entitled to inherit, the one who is nearest in 
blood shall take. The text does not attempt to lay down 
who have a claim to succession. On the contrary, it seems 
to assume that there may be relatives who would not 
‘‘appear to have a claim to the succession.” It does not 
define the class of heirs—that, as will be shown immediately, 
had been done already—but lays down a rule by which one 
member of the class is to be preferred toanother. The word 
which is translated by Mr. Colebrooke “as well as other 
relatives,” is simply adi appended to samanodakas, and 
means the like, or et cetera (s)._ It would be contrary to the 
ordinary principles of construction to interpret such a word 
as introducing a completely different genus. The next text 
proves exactly the opposite of what it is cited for by the 
High Court. To understand it we must go back a little. 
The first seven sections of the Mitakshara, cap. 1., are 
merely a commentary on the text of Yajnavalkya (t), “ The 
wife, and the daughters also, both parents, brothers hkewise 
and their sons, gentiles, cognates (u), a pupil and a fellow- 
student; on failure of the first among these, the next in 
order is indeed heir to the estate of one who departed for 
heaven, leaving no male issue. This rule extends to all 





(r) Mitakshara, ii. 3, § 8, 4. ; 
(s) See as to the use of this adi, Burnell’s Preface to Varadraja. 
(t) Yajnavalkya, ii. § 185 ; cited Mitakshbara, ii. 1, § 2. 

(w) Bundhu, see Goldstiicker, 26. 
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(persons and) classes.” This text recognizes no relatives 
coming after nephews who are not either gentiles (gotraja) 
or bandhus. Sections 1—4 treat of relations up to and 
including nephews. Section 5, § 1 defines gotraja, and § 8 
defines bandhus. The remainder of section 5 illustrates 
the succession of gentiles or gotrajas. Section 6 illustrates 
the succession of bandhus. It is now settled that these 
illustrations are not exhaustive, but that any one who comes 
within the definition may inherit ($ 471). Then comes 
§ 7, which treats of the succession of those who are 
not relatives at all. It commences, “ If there be no relations 
of the deceased, the preceptor, or on failure of him the 
pupil, inherits, by the text of Apastamba. ‘ If there be no 
male issue, the nearest kinsman inherits, or in default of 
kindred the preceptor, or, failing him, the disciple.’’”’ The 
Court infers from this “ that in regard to other relationships 
also” (meaning, apparently, relationships which do not come 
under the head of cognates) “ there is free admittance to the 
inheritance in the order of succession prescribed by law for 
the several classes, and that all relatives, however remote, 
must be exhausted before the estate can fall to persons who 
have no connection with the family.” That is to say, the 
Court seems to think that the words, “ If there be no rela- 
tions of the deceased,” let in a new class of relations, who 
are neither gentiles nor cognates, but who are connected with 
the deceased by propinquity. It would be rather remark- 
able if a section which is devoted to strangers should have 
this effect, and should, by a side wind as it were, bring in 
an entirely new set of heirs, who are not defined, and of 
whose very existence there is no previous hint. But the fact 
is that the word which Mr. Colebrooke has translated “ rela- 
tions” is bandhu (rv). This makes everything consistent. 
Section 5 treats of gotrajas. Section 6 treats of bandhus. 
Section 7 of those who come in when there are no bandhu. 
There is no third class of persons who, being neither gotraja 
nor bandhu, are still relations. Inthe passage of Apastamba, 


(v) Goldstiicker, 26; per curiam, 16 Cal. p. 879. 
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the word translated kinsman and kindred is sapinda (w). 
Apastamba does not appear to recognize bandhus at all. 


§ 496. It certainly seems to me, with the greatest possible 
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respect for the learned Judges of the Madras High Court, dered. 


that their decision cannot be supported upon the grounds 
upon which they have put it. Whenever the question arises 
again, it will probably be found that the claim of the sister 
can only be made out, either upon the principle on which 
she is let in by Nilakantha and his followers, that is as a 
sapinda, or by excluding from the definition of bandhu all 
reference to funeral oblations, and taking it simply as denot- 
ing persons connected by affinity ($ 469). The former 
position has been denied to her by the Judicial Committee, 
and by the Madras High Court (7). Whatever may have 
been the original meaning of the text of Manu (ix. § 187), 
“To the nearest sapinda the inheritance belongs,” the text 
must now be read with that of Yajnavalkya, and the com- 
mentary of the Mitakshara, which show that sapinda, as 
opposed to bandhu, means one of the same family, and not 
a person removed from it by marriage (§ 492). On the 
other hand, if the idea of funeral offerings is excluded from 
the definition of a bandhu, a sister would certainly come 
within it. But then we should have to consider the whole 
framework of the Mitakshara, as understood and acted 
upon in Southern India (y) which recognizes no females 
who are not denoted by special texts. To admit a sister 
as an heir at this time of day appears to be the very course, 
to which their Lordships of the Judicial Committee say 
they have “an insuperable objection,” vzz., “‘ by a decision 
founded on a new construction of the words of the Mitak- 


(w) Apastamba, ii. 14, § 2. 

(w) Thakoorain v. Mohun, 11 M. 1. A. 402; S. C. 7 Suth. (P. C.) 25; Kutts-. 
ammal v. Radakristna, § Mad. H. C. 92. ; 

(y) These qualifying wordsare added with reference to the view taken of the 
Jiteral language of the Mitakehara by the High Court. of Bombay in Lallubhas 
v. Mankuvarbat, 2 Bom. 888; ante, § 488. The Judges seems to admit that 
their interpretation of the Mitakshara is either pot_uccepted in Madras, or is 
over-ruled by the countervailing authority of the Smriti Chaudtika; supra, 
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shara, to run counter to that which appears to them to be 
the current of modern authority” (z). 


§ 497. The case of Kuttt Ammal v. Radakrishna, as well 
-~ **- above observations upon it, were very fully consi- 
dered by the Madras High Court in a later case (a), where 
a conflict arose between a sister and a sister’s son, each 
claiming as heir to the deceased. It was not necessary 
to decide whether a sister could be heir to her brother, 
since, assuming that she could be, the Court was of opinion 
that the male claimant was a preferential heir. Had it 
been necessary to decide the point, the Court intimated 
that the criticism in the previous sections would have induc- 
ed them to remit the point for decision to a Full Bench. 
They, however, suggested that the decision was right, on 
the ground that the term bhinnagotra sapinda as used by 
Vijnanesvara meant no more than a person connected by 
consanguinity, but belonging to a different family, either 
by birth or by marriage. They seemed disposed to doubt 
whether the Mitakshara had accepted the doctrine that 
females could only inherit under an express text, and they 
appeared to accept the authority of Sancha and Lichita as 
supplying such a text if one were necessary. Such a view 
is, of course, thoroughly intelligible and arguable, and is pro- 
bably the line that would be followed with most chance 
of success if the case came before the final Court of Appeal, 
The principle so laid down has been followed by the Madras 
Court in later cases, while they have held that a father’s 
sister, and a son’s daughter, were within the line of 
possible heirs under the Mitakshara, although they would 
be postponed to male heirs more remotely connected with 
the deceased owner (b). It would be urged in reply with 
much force, that every other Court which professes to 
administer the Mitakshara law has come to a different con- 


(2) Supra, 11M. I. A. 408; Kooer Goolab v. Rao Kurun, 14M.1. A. 1964 
§.C.10B. L. B.1; Chotay v. Chunno, 61. A. 82; 8.0.4 = Cals 744. 

(a) Lakehmananmal v. iraesipada Mudali, 5 Mad. 24 

(b) Narasimmay, Mangammal, 18 Mad. 10; Nallannav.  Piueal. 14 Mad, 140, 
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clusion. That the Madras decisions are opposed to usage 
and authority in that Presidency, and that in Bombay, 
where a sister’s right is undoubted, it is rested, not upon 
any conclusions derivable from the Mitakshara, but upon 
long custom and the express authority of the Mayukha. 


Even in Madras a step-sister is not an heir (c). 


(c) Kumara Velu v. Virana, 5 Mad. 29. 


621 


Issue 


CHAPTER XVIII. 


INHERITANCE. 
Order of Succession. 


§ 498. We now proceed to examine the order of succession 
under Hindu law, always remembering that it only applies 
to estates held in severalty, unless in cases governed by 
Bengal law, where quasi-severalty is the normal condition 
of each sharer (§ 457). Each of the successive classes takes 
in default of the preceding. If the estate has once vested 
in any male he becomes a fresh stock, and on his death the 
descent is governed by the law of survivorship or of inherit- 
ance, according as he has left undivided coparceners or not. 
Where the estate has vested in a female, or in any number 
of females in succession to each other, on the death of the 
last descent is again traced from the last male holder, unless 
in certain cases under Bombay law, hereafter discussed 
(§ 565). 


Isscr.—If a man has become divided from his sons, and 
subsequently has one or more sons born, he or they take 
his property exclusively (§ 431). If he is undivided from 
them, his property passes to the whole of his male issue, 
which term includes his legitimate sons, grandsons, and great- 
grandsons (a). All of these take at once as a single heir, 
either directly or by way of representation. Suppose, for 
instance, a man has had three sons, and dies leaving his 





1; Apararka cited Sarvadhikari, 649, 9 Cal. 820; Daya Bhaga, iii. 1, § 18, xi. 

,§ 81—84; V. May., iv. 4, § 20-22; Viramit., p. 164, § 11; Vivade Chinta- 
mani, 205; per curiam, Rutcheputty v. Rajgunder, 2M. 1 A. 156; Bhyah Ram 
Y: Bhyah gur, 18 M. i, A, 878 ; 8. QO, 14 Suth, (P. CO.) 1, 


(a) Baudhayana, i. 5,11, § 9; Mann, ix. § 187,185 ; Mitakshara, i. 1, i ii. 8, 
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eldest son A., and B. the son of A.; two grandsons, C.! 
and C.2, by his second son, and three great-grandsons, D!, 
D.2, and D.g, by his third son; A. takes for himself and B., 
C.1 and C.2 take for themselves, and D.', D.2, and D.8 take 
for themselves, and these three lines all take at once, and 
not in succession to each other. The mode in which they 
take inter se, and the nature of the interests which they take, 
have been discussed already (b). This seems to be an excep- 
tion to the general rule, that among heirs of different degrees, 
the nearer always excludes the more remote (c). It really 
is no exception. It is merely an illustration of the rule that 
property, which is held as separate is one generation, always 
becomes joint in the next generation (§ 244). Ifitis held by 
a father who is himself the head of a coparcenary, it passes 
at his death to the whole coparcenary, and not to any single 
member of it, all of them having under the Mitakshara equal 
rights by birth. The Daya Bhaga puts forward the same 
view from its religious aspect. According to it, the son, 
grandson, and great-grandson, all present religious offerings 
to the deceased, and all with equal efficacy. There is, 
therefore, no reason why one should be preferred to the 
other. But as the grandson presents no offerings while 
his own father is alive, B. does not take directly, but C. 
and I). do (d). 


§ 499. Property which is in its nature impartible, as a 
Raj or ancient Zemindary, can, of course, only descend to 
one of the issue ; which that one is to be will depend upon 
the custom of the family ($ 51). In general, such estates 
descend by the law of primogeniture (e). In that case 
the eldest son is the son who was born first, not the first- 
born son of a senior, or even of the first married, wife (/). 


(b) See ante § 429. (c) Khettur v. Poorno, 15 Suth. 482. 

(da) Vaya Bhags, iii. 1, §18, 19. 

(e) This presumption of course may be displaced by evidence showing that 
some other rule prevailed such as selection of the successor. Ishri Singh v. 
Baldeo Singh, 11 I. A. 185. See also Achal Ram v. Udai Pertab, post § 501. 

(f) Manu, ix. § 134, 126; Rughonath v. Hurrehur, 78. D. 126 (146); Bhu- 
jangrav v, Malojiray, 5 Bom. H.C. (A.C, J.) 161; Ramalakshoi vy, Sivanan- 
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Primogeniture. So long as the line of the eldest son continued in possession, 


the estate would pass in that line (g). That is to say, on 
the death of an eldest son, leaving sons, it would pass to 
his eldest son and not his brother. But there is a singular 
want of authority as to the rule to be adopted where an 
eldest son, who has never taken the estate, has died, leaving 
younger brothers, and also sons. The point has been twice 
argued very lately before the Privy Council, but in neither 
case was it necessary to decide the question. The only 
cases that Iam aware of in which the point was actually 
decided, were in Madras. The earlier cases arose in the 
same family, as will appear from the following pedigree. It 
only shows so much of the relationship as will render the 
litigation intelligible. 


Istimrar Zemiudar. 


{ dies in 1809. 
A xX. 
dies iu 1808. \ 
- i. Y dead z Z 

d a alive. 

. laintiff 
leaves a 

widow defendant 


Here it will be seen that at the death of the Zemindar he 
left a grandson, B., by an elder son, and a younger son X. 
The latter got possession of the Zemindary, but B. brought 
a suit against him, and ultimately recovered possession. 
There were circumstances in the case which might have 
justified the decree on other grounds, but on the whole it 
must be taken that the Provincial Court, which tried the 
case, went on the broad principle that the son of a prede- 
ceased elder son was entitled‘to the Zemindary in preference 
to @ surviving younger son. No appeal was preferred 
against the decree. The estate then passed to C., at whose 
death it was claimed by the plaintiff, as son of Y., the 


tha, 14M.1I A. 570;8 ve ae L.R 896; 8. - 17 Suth. 558; Pedda Ra- 
eo aes Bangari, 8 I. 1;8. C. 2 Mud. 2 86. Bee as to the old law, 
an 
(9) See pedigree ree in clara Ramandora, 6 Mad. H. C. 98; Naragants 
v. Venkutachelapati, 4 
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deceased elder brother of Z. The original Court held, Primogeniture. 


amongst other grounds for dismissing the claim, that Z. was 
a nearer heir than the plaintiff. This decision was reversed 
by the Madras High Court, which held that by the ordinary 
law of primogeniture, applicable to impartible estates, the 
plaintiff represented the eldest line. It will be seen that 
there was an important distinction between the two disputed 
successions. In the first case B. was the grandson of the 
last male holder, and therefore, in an ordinary case of 
succession, would have as good aclaim as his uncle X.; a son 
and a grandson being considered equally near, and equally 
efficacious (§ 498). But in the second case the plaintiff 
and Z. were cousius, and in au ordinary case of collateral 
succession the nearer takes before the more remote, as 
for instance, a brother before a nephew (§ 525, 526). This 
was the view submitted to the Judicial Committee. On 
the other hand it was argued that the property, though 
impartible, was still joint family property, aud therefore 
passed by survivorship, in which case Y. was the heir 
expectant during his life, and at his death his rights passed 
on to the plaintiff who represented him. The Judicial Com- 
mittee, however, found that there had been a partition of 
the whole property during the life of B., under which he 
took the Zemindary as separate estate. Consequently, the 
widow of C. was the heir, and it was unnecessary to decide 
between the claims of the plaintiff and Z (hk). Upon princi- 
ple it would seem, that at the death of each holder the 
estate would go to the eldest member of the class of 
persons who, at that time, were his nearest heirs. If so, Z. 
was certainly nearer to C. than the plaintiff. This seems 
to have been the ground of, the decision of the Judicial 
Committee, in a case relating to the Tipperah Raj, where 





(h) Runganayakamma v. Ramaya, P. C. 5th July 1879. In the case of 
Periasami v. Periasami, 5 I. A. 61; 8. C. 1 Mad. 312, the same point was 
argued but uot decided. ‘There the converse question arose. The Zemindary 
bad been awarded to a person standing in the same position as Z., and the 
widow, who was defendant, urged that the real heir was a person who atood in 
the same position as tho plaintiff, and whose rights had nut been noticed by 
the High Court. 
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the question was, whether an elder brother by the half 
blood, or a younger brother by the full blood, would be 
the next heir to a Raj. They were pressed with the argu- 
ment that on the death of the previous holder, who was the 
father both of the deceased Rajah and of the claimants, the 
Raj had vested in all the brothers jointly, thongh of course 
it could only be held by one. If so, of course, all the 
brothers were equally near to the father, and on the death 
of one it would survive to the eldest. But the Committee 
held that in the case of an impartible estate survivorship 
cannot exist, as being an incident of joint ownership, which 
is inconsistent with the separate ownership of the Rajah. 
Therefore, title by survivorship, where it varies from the 
ordinary rule of heirship, cannot, in the absence of custom, 
furnish the rule to ascertain the heir to a property which 
is solely owned and enjoyed, and which passes by inherit- 
ance to a single heir. Then, upon the double ground of 
nearness of kin and religious efficacy, the whole blood was 
entitled in preference to the half blood (1) ; that is to say, 
they held that nothing vested in any member of the family 
until the death of the last holder, and that at his death the 
heir was the person who was nearest to him. Some of the 
language used by their Lordships in their judgment seems 
inconsistent with the Shivagunga case, and those cases 
which have followed it (§ 487), but the decrees themselves, 
and the ratio decidendi in each, are perfectly in harmony. 
The Shivagunga case settled that where an impartible 
Zemindary was joint property, the heir to it must be sought 
among the male coparcenary. That is to say, no female 
nor separated member could succeed. The Tipperah case 
decided, that amongst these coparceners the person to suc- 
ceed was the one who was nearest the last male holder at 
the time of his death, and that the principle of survivor- 
ship could not be applied so as to give the succession to a 
person who was not the nearest heir. 


(i) Neelkisto Deb v. Beerchunder, 12 M. I. A. 528, 540; 8.C.3 B. L. B. 
«P. C.) 18; 8. C. 18 Bath. (P. C.) 21. 
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§ 500. In a later case, where the succession to one of the 
Chittur Polliems was disphted, the Madras High Court 
followed its own decision in Runganayakamma v. Ramaya, 
and refused to be bound by the principle laid down in the 
Tipperah case. The state of the family is shown by the 
diagram. On the death of a distant collateral relation, 
4th Palaiyagar 


OO ce 





‘ h Kuppi 
: 9th Palaiyagar. Gopal. 
z| | Plaintiff. 
; 10th Palaiyagar 
| leaves widow 
Venkatachnlapati, Achamma, 
llth Palaiyagar, Plaintiff. 
Defendant. 


Kuppi succeeded as 9th Palaiyagar by an arrangement with 
his elder brother A. The High Court found that the effect 
of this arrangement was, that the elder consented to resign 
his immediate right of succession and that of his descendants 
in favour of Kuppi and his descendants, but that any rights 
which A. and his hne might have on failure of Kuppi and 
his line were preserved intact. Kuppi was succeeded by 
his son, who died leaving no issue, a widow Achamma, his 
uncle Gopal, and his cousin Venkatachalapati. ‘he Govern- 
ment gave the Polliem to the last named person, and he was 
sued by both the widow and Gopal. The claim of the widow 
was dismissed on the ground that the family was undivided, 
and that of Gopal on the ground that the defendant was the 
nearest heir. The Court held that the ruling in the Tipperah 
case that co-ownership, and therefore survivorship, did not 
éxist in impartible property, was opposed to the doctrine of 
the Shivagunga case, and to the ordinary law of Southern 
India and Benares, respecting the impartible property of a 
joint family. ‘They laid dowrfthe canon that “ when impar- 
tible property passes by survivorship from one line to 
another, it devolves not necessarily on the coparcener 
nearest in blood, but on the nearest coparcener of the 
senior line”’ (x). 


(k) Naraganti v. Venkatachalapati, 4 Mad. 250, 265. 
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api nee er § 501. In a later case the Judicial Committee drew a dis- 
tare. tinction between lineal and ordinary primogeniture, which 
may perhaps reconcile the apparent conflict of cases (V). 
The estate wasone of the Oudh taluks. Under Act I of 
1869 which governs such estates it is provided that each 
talug is to be entered in one or other of certain lists, which 
regulate its mode of devolution. The estate in question was 
eutered in the second list, which is a list of the taluqdars 
whose estates, according to the custom of the family before 
1856, ordinarily devolved upon a single heir. It was not 
entered in the third list, which included estates regulated 
by the rule of primogeniture. The plaintiff was the eldest 
surviving male of the eldest branch of the family of Pirthi 
Pal from whom descent was to be traced, but there were 
in existence other males of junior branches of the same 
family who were nearer of kin to Pirthi Pal than he was. 
The defendant admittedly had né6 title. Both Courts found 
that the estate went by the rule of primogeniture; by 
which apparently they only meant, that, as between several 
persons of the same class, the eldest would be entitled to 
succeed. Both Courts found in favour of the plaintiff, but 
the Judicial Commissioner seems to have thought that his 
decision only weut in favour of the family as against the 
defendant, and that the rights of the respective members 
of the family, znter se, would be still open to discussion. 
The Privy Council reversed the decree of the lower Courts. 
They pointed out that the plaintiff in ejectment must make 
out an absolute title in himself. It was necessary therg- 
fore for the plaintiff to make out that the estate descended 
according to the rules of lineal primogeniture as distinguish- 
ed from descent to a single heir amongst several in equal 
degree. That when a taluqdar’s name was entered in the 
second list and not in the third, the estate although it is to 
descend to a single heir, is not to be considered as an estate 
passing according to the rules of lineal primogeniture. 
Consequently that the plaintiff had not established a title 


-(l) Achal Ram v. Udat Pertab, 11 1. A. 51, 
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which would enable him to evict a defendant in actual pos- 
session. 


§ 502. Possibly the following rules may be found to re- 
concile all the cases : 


1. When an estate descends to a single heir, the presump- 
tion is that it will be held by the eldest member of 
the class of persons, who would hold it jointly if the 
estate were partible. 


2. In the absence of evidence to the contrary, the heir 
will be the eldest member of those persons who are 
nearer of kin to the last owner than any other class, 
and who are equally near to him as between them- 
selves. 


8. Special evidence will be required to establish a des- 
cent by lineal primogeniture, that is by continual 
descent to the eldest member of the eldest branch, in 
exclusion of nearer members of younger branches. 


4. The presumption as to primogeniture of either sort 
may be rebutted by showing a usage that the heir 
should be chosen on some other ground of preference 


§ 503. legitimate sons in the three higher classes never 
take as heirs, but are only entitled to maintenance (§ 434). 
It is said that by a special usage they may inherit, but in 
the only cases in which such a special usage was set up it 
was negatived (m). The illegitimate son of a Sudra may, 
however, under certain circumstances, inherit either jointly 
or solely. His rights have ajready been referred to under 
the head of Partition (§ 484), but it will be necessary to go 
a little more fully into them here. His position rest upon 
two texts. Manu says (n), “A son begotten by a man of 





(m) Bohun v. Chumun, 18. D. 28 (87); Pershad v. Muhesree, 8 8. D. 182 
hl eg Bhaont v. Mahara) »8 All. 788. 

ix.§ 179. The words ‘ by the other sons’ in Sir W. Jones’ translation are 

ales from the gloas of Kullaka Bhatta. Dr. Biihler translates the samo text, 
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the servile class ou his female slave, or on the female slave 
of his male slave, may tuke a share of the heritage, if per- 
mitted (by the other sons).” Yajnavalkya enlarges the rule 
as follows: ‘ Even a son begotten by a Sudra on a female 
slave may take a share by tlie father’s choice. But, if the 
father be dead, the brethren should make him partaker of 
the moiety of a share; and one who has no brothers may 
inherit the whole property in default of daughters’ sons” (0). 
The first question that arises upou these texts is as to the 
nature of the connection out of which the illegitimate son 
contemplated by them must issue. Are the texts to be 
taken literally, as denoting that the mother must be the 
slave of the father, or do they denote a son born from a 
concubine, or the offspring of a merely temporary inter- 
course ? On this point there is a direct conflict of authority.’ 


§ 504. Jimuta Vahana, as translated by Mr. Colebrooke, 
takes the less strict view. He says in reference to Manu, 
‘The son of a Sudra by a female slave, or other unmarried- 
woman, may share, &c.;” and he paraphrases the text of 
Yajnavalkya by the words “begotten on an unmarried 
woman, and having no brother, &c.” (p). In a case which 
arose in Calcutta, Mr. Justice Mitter stated that the above 
passages of the Daya Bhaga were incorrectly translated, and 
that the first passage should run, “The son of a Sudra by 
an unmarried female slave, &c.;” and that the second 
passage should begin, “ Having no other brother begotten 
on a married woman, he may take the whole property.” 
The Court, therefore, held that the words “son of a female 
slave” must be literally interpreted, so far as the districts 
governed by Bengal law were concerned, and that an ille- 
gitimate son whose mother’ was not a slave could not 
inherit,(q). Now, there seems to be no ground for suppos- 





‘‘if permitted (by his father).’’ This ngrees with the rule laid down by 
Yajnavalkya. 
(0) Yajnavalkya, ii. § 183, 134; p sesnere;! i193, § 1. 
(p) Daya Bhaga, ix. § 29, 81; 3 Dig. 143. 
) Narain v. Rakhal, 1 Cal. 1; 8. 56. 28 Suth. td citing 1 W. MaoN 18; 
aw MacN. 15, n.; Dattake Chandrika, v. § 80, followed, after an examination 
af the Madras and Bombay cases, in Kirpal Narain v. Bukurmoni, 19 Cal. 91. 
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ing that there is any difference in this point between the 
law of Bengal and the other provinces, as all the authorities 
rely upgn the same texts. As slavery was abolished by Act 
V of 18438, it follows, if the above construction is sound, 
that the inheritance of the illegitimate son of a Sudra, born 
after that date, has now become impossible. On the other 
hand, the Bombay High Court in an equally recent case, 
give a literal translation of the text of Jimuta Vahana, which 
exactly corresponds with Mr. Colebrooke’s translation (r). 
So, Mahesvara renders the same text: ‘“‘ He being born of an 
unmarried woman, and having no brother born of a wedded 
wife,’’? &c. (s). Prosonno Coomar ‘l'agore renders the cor- 
responding passage by Vachespatt Misra: “ A son of a Sudra 
by an unmarried woman,” (¢) and the same rendering is 
given by Mr. Borradaile of the passage in the Mayukha (x). 
If, however, the proper translation of the passaye in the 
Daya Bhaga be that which is given by Mr. Juttice Mitter, 
then the question would be narrowed to this: What is 
meant by the term Dasi, or female slave? The Dattaka 
Mimamsa, in describing the slave’s son (Dasi puéra), says, 
“A female purchased by price, who is enjoyed, is a slave. 

The son who is born on her is considered a slave son” (v). 

The point is discussed by the Bombay High Court, appa- 
rently without any knowledge of the Calcutta case, and they 
arrive at the conclusion that the word does not necessarily 
mean anything more than an unmarried Sudra woman kept 
asaconcubine (w). In Madras it has frequently been held 
that the illegitimate son of a Sudra will inherit, and, although 
it has not been necessary to decide the point, it has been 
stated, or assumed, that the mother need not be a slave in 
the strict sense of that term. In Southern India, at all 
events, the word Dasv is invariably applied to a dancing girl 


(r) Rahi v. Govind, 1 Bom, 110. (s) Duya Bhaga, ix. § 31, note. 

(t) Vivada Chintamani, 97 4. 

(u) V. May, iv. 4, § 83. The Mitakshara, i. 13, § 2, and the Dattaka Chan. 
drika, v. § 30, only use the term “‘ female slave.” 

(¥) Dattake Mimaunsa, iv. § 75, 76. 

(tw) Raht vy. Govind, 1 Bom, oF, followed Sadu v. Baiza, 4 Bom. 87, 44 
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in a pagoda (2). Finally upon a review of all the authori- 
ties, the Madras High Court has ruled that “although 
the primary meaning of the word Dast was a slave, it 
included also a concubine, or a woman of the servile class 
in a secondary sense, and there is reason to hold upon the 
texts that an unmarried Sudra woman kept as a continuous 
concubine came within its scope” (y). And the Judicial 
Committee has also stated, though without reference to 
this point, that “ they are satisfied that in the Sudra caste 
illegitimate children may inherit” (z). Throughout the 
futwahs recorded by Messrs. West and Biihler, the term 
slave girl, or Dasi, and concubine, appear to be treated as 
convertible terms (a). The Allahabad High Court follows 
the Madras and Bombay ruling in preference to that of 
the Calcutta Judges (0). 


§ 505. Probably in former times the permanent concubine 
was always a slave, that is, a person purchased, or born in 
the house, and incapable of leaving it at her own free will. 
But the principle of the rule seems to have been, that as 
the marriage tie was less strict among Sudras than among 
the higher classes, so the issue of women who were perma- 
nently kept by Sudras, though not actually married to them, 
was regarded as something between a legitimate son and 
the mere bastard offspring of a promiscuous, or illegal, 
intercourse. Accordingly, it has been held that the son 
born of an absolutely prohibited union, such as an incestu- 
ous, or adulterous, connection, could not inherit, even to a 
Sudra ; and it was suggested, though not absolutely decided, 





(w) Chendrabhan v. Chingooram, Mad, Dec. of 1849,50; Pandaiya v. Puli, 
1 Mad. H. C. 478, affirmed ; Sub nomine, Inderun v. Ramasawmy, 138 M.I.A. 
141; 8.C.3B.L. R.(P.C.) 1; 8.C. 12 Suth. (P. C.) $1; 8.0. 4 Mad. Jur. 
828; Muttusamy v. Venkatasubha, 2 Mad. H.C. 293; 8. C. on appeal, 12 M. I. 
A. 208; §. C.2B.L. R.(P. C.) 15; 8 C. 11 Suth. (P.C.) 6; Datti Parisi v. 
Datti Bangaru, 4 Mad. H.C. 204; 8. C.4 Mud Jur. 186; Krishnamma v. Papa, 
ib 234; 8. C. 4 Mad. Jur. 180. Ree too per Mr. Colebrooke(™® Stra. H. L. 68. 
RS abort a v. Muttusamt, 7 Mad. 407, p.412; Brindavana v. Kadhamant, 

a - p. ‘ 

ae Gifard, 11. J., Inderun v. Ramasawmy,18 M. I. A. 189; eupra, 
note (2). 

(a) W. & B. 375—385. 

(b) Sarasuti v. Mannu, 2 All. 184; Hargobind v. Dharam Singh, 6 All. 829. 
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that “the intercourse between the parents must have been 
a continuous one; there must have been an established 
concubinage, or, in other words, the woman must have 
been one exclusively kept by the man” (c). In Bombay 
it is said by the High Court, that the condition that the 
Sudra woman should never have been married, has in 
practice been disregarded. But the cases referred to by 
the Court are all cases in which the subsequent connection 
with the previously married woman was not an adulterous 
one, but was sanctioned by usage having the force of 
law (d). 


§ 506. Supposing an illegitimate Sudra to be entitled, 
the next question would be as to his rights. Upon this the 
Mitakshara says in explanation of the texts of Manu and 
Yajnavalkya (§ 503), “The son begotten by a Sudra on a 
female slave, obtains a share by the father’s choice, or at his 
pleasure. But after the demise of the father, if there be 
sons of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share, that is, let them 
give him half as much as the amount of one brother’s allot- 
ment; however, should there be no sons of a wedded wife, 
the son of the female slave takes the whole estate, provided 
there be no daughters of a wife, nor sons of daughters. But 
if there be such, the son of the female slave participates for 
half a share only” (e). The Bengal authorities are to the 
same effect, but say nothing of his right to share with the 
daughters (f). The only writer who refers to his right where 
there is a widow, is the author of the Dattaka Chandrika. 
He says, “If any, even in the series of heirs down to the 
daughter’s son, exist, the son by a female slave does not 
take the whole estate, but on the contrary shares equally 


(c) Datts Parisi v. Datti Bangaru, 4 Mad. H. O., 204, 215; 8. C. 4 Mad. 
Jur. 186; Vencutachella v. Parvatham, 8 Mad. H, G. 134 ; Rahi v. Govind, 1 
Bom. 97 ; or as v. Singaravelu, 8 Mad. 325; Dalip v. Ganpat, 8 All. 387. 
See ante, § 72. 

(d) Rahi v. Govind, 1 Bom. 118. 

(e) Mitakeharn, i. 12, 7 . . Bey oe 
(f) Daya Bhaga, ix. 29-31; D. K.8. vi. § 82—35 ; 8 Dig. 148; Viramit., 
p. 180, § 22. 
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with such heir” (9). This is also the opinion of a pandit 
whose futwah is given in West and Bihler 383. On the 
other hand, the editors, in a remark appended to that 
futwah, say, “The illegitimate son would inherit the whole 
estate of his father, even though a widow of the latter might 
be living.” This remark is adopted by the High Court of 
Bombay, and they state that the illegitimate son will also 
share the property with the daughter and the daughter’s 
son, while there is a widow in existence, subject, of course, 
to the charge of maintaining the widow (h). The rule was 
affirmed in a later case also in Bombay (7). There Manaji, 
a Sudra, died leaving a legitimate son Mahadev, an illegiti- 
mate son Sadu, two widows Baiza and Savitri, and a legiti- 
mate daughter Daryabai. , Mahadev and Sadu entered into 
joint possession of the estate, and then Mahadev died with- 
out issue. It was held that if Mahadev had died before 
his father, Sadu would have been entitled to only half a 
share, i.e., one-third of the property, and the remaining 
two-thirds would have vested in Darya as the legitimate 
daughter of Manaji, and Baiza and Savitri would have 
been entitled to maintenance. But that under the actual 
facts of the case Mahadev and Sadu took the whole, subject 
to the maintenance and marriage expenses of the widows 
and daughter, and that, on the death of Mahadev, Sadu 
took the whole by survivorship. The result would be, that 
wherever there was an illegitimate son, the widow would 
be entitled to no more than maintenance. Also, that a 
daughter and a daughter’s son would, in such a case, 
inherit to the exclusion of the widow, and maintain her, 
though it is a first principle that neither can ever take, 
except in default of her. 


§ 507. It certainly would require very strong authority 
to establish such an abnormal state of things. Yet there 
is absolutely no original authority for it, except the remark 
of Messrs. West and Biihler, which itself rests upon 


(gq) Dattaka Chandrika, v. § 30, 31. (h) Rahiv. Govind, 1 Bom, 97, 104. 
(t) Sadu y. Baiza, 4 Bom. 387, 52. 
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nothing (%). The chapters of the Hindu law-books, which 
treat of a widow’s estate, nowhere suggest such a limitation 
of her rights. No text writer, no decision, alludes to such 
a possibility. ‘The passages which discuss the position of 
an illegitimate son do not even mention the widow, and 
seem to me not to involve the doctrine of the Bombay High 
Court, by necessary, or even by probable, implication. 
Suppose we try a perfectly literal interpretation of the 
texts upon the subject. Yajnavalkya says that an illegiti- 
mate son without brothers may inherit the whole estate in 
default of daughters’ sons. The obvious meaning is that 
until the line, which terminates with a daughter’s son, is 
exhausted, he cannot take the whole estate, but is only 
entitled to a part of it. Vijnanesvara makes this even 
clearer, by saying that a daughter also excludes him from 
the whole estate, leaving him still entitled to part. He 
does not think it necessary to say the same as to the widow, 
who ranks before the daughter. Then, as to the interme- 
diate period, he is to have a share, which is to be half the 
share forason. The literal meaning of this is, that in each 
given instance you are to ascertain what share he would 
take if he were legitimate, and then give him half of it. 
Suppose there is a legitimate son, then, if he also were legiti- 
mate, the estate would be divided into moieties, of which 
each would take one. Being illegitimate, he only takes 
half of the moiety, leaving the remaining three-quarters 
to his brother (/). Suppose there is no legitimate son, 
but a widow, daughter, or daughter’s son; now, if he were 
legitimate, he would take the whole. Being illegitimate, 


(k) There ia a futwah quoted at W. & B. 380, in which illegitimate sous are 
made to exclude a widow. But the widow in question was one who had been 
married twice. Such a widow appeurs not to be entitled to the full righte of a 
widow married as a virgin. See W. & B. 386. 

(L) his is the view tuken by one Shastry, W. & B. 382. But according to 
others the meaning is that the division is to be made so that the legitimate son 
shall have double the share of the illegitimate, that is, in the case put, the for- 
mer would have two-thirds and the latter one-third; W. & B. 881, 884; per 
curtam, Suduv Baiza, 4 Bom. 62. A similar difference exists as to the mode 
in which the fourth shure to be received by uw daughter on partition was to be 
calculated, ante, § 441, or by an udopted sou in the cuse of the sabsequent birth 
of a legitimate son ; ante, § 155. ; 
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he takes only half, the other half going to the widow, 
daughter, or daughter’s son, respectively. Ifthere are none 
of these, or upon the extinction of all, he takes the whole. 
Now this is exactly what Devanda Bhatta says in the pas- 
sage above referred to (m). And the same is substantially 
the view taken by the Bombay Shastries quoted in West and 
Bihler, though they differ as to the exact proportions taken, 
and by Mr. W. MacNaghten and Jagannatha (n). In the 
first Bombay case the whole discussion was obiter dictum, 
as the Court decided that the claimant did not come within 
the terms of the texts at all. In the second case the illegiti- 
mate had actually taken along with the legitimate son, so 
as to let in the principle of survivorship. The Madras 
High Court appears to take the view of the widow’s rights 
which has been suggested above in cases where the pro- 
perty is partible (0), and gives the widow the preference over 
the illegitimate son, where the property is impartible (p). 
In a recent case in Bombay, Sargent, C. J. seems to have 
adopted the view of the above texts which is stated in this 


paragraph (q). 


§ 508. Illegitimate sons can only take to their father’s 
estate. ‘hey have no claim to inherit to collaterals (r). 
It has also been held by the Madras High Court that 
they have no claim by survivorship against the undivided 
coparceners of the father, and therefore cannot sue his 
brothers and their sons for a partition after his death (s). 
The principle is, that as against the father the illegitimate 
son can only take by his choice, and therefore is not a joint 
heir with him, until he has actually been made such by some 
paternal act (¢). In the absence of such an act he can 


(m) Dattaka Chandrika, v. § 30, 31. 

(n) W. & B. 88i1—886; acc. | W. MacN. 18; 8 Dig. 148. 

(0) 8 Mud. 561. (p) Parvate v. Thirwmalat, 10 Mad. 834. 

(q) Sheagiri v. Girewa, 14 Bom. 282. In Khandeish a legitimate daughter 
and an illegitimate son share together. Steele, 180. 


- (r) 2W. MacN. 15, 2.3; Nissar v. Kowar, Marsh, 609. 


(s) Krishnayan v. Muttusami, 7 Mad. 407; Kanoji v. Kandoji, 8 Mad. 687 ; 
approved 12 Mad. p. 403 


(t) Sadu y. Batzu, 4 Bom. 37; per curtam, 11 Cul, 714. 
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only take as heir, and survivorship will intercept his claim 
in that capacity, Just as it does that of the widow, daughter, 
or daughter’s son, with whom he would share. If, however; 
the father leaves legitimate and illegitimate sons, then the 
legitimate takes in preference to all other heirs and the 
illegitimate share with him. When they have once taken 
jointly, on the death of the legitimate son without issue, the 
illegitimate takes the whole by survivorship, and in this 
way supersedes the right of the widow (u). It is also to 
be remembered that, as the English rule which prevents 
bastards tracing to their father has no existence in Hindu 
law, so the fact of illegitimacy does not prevent bastard 
brothers claiming to each other. Accordingly, where two 
take jointly, the estate passes by survivorship in the ordinary 
way. Still less is there any absence of heritable blood as 
between bastards and their mother (v). 


637 


§ 509. Wipvow.—lIn default of male issue, joint with, or Several widows. 


separate from, their father, the next heir is the widow (w), 
Where there are several widows, all inherit jointly, accord- 
ing to a text of the Mitakshara, which should come in at 
the end of i. 1, § 5, but which has been omitted in Mr. 
Colebrooke’s translation: “The singular number, ‘ wife,’ in 
the text of Yajnavalkya, signifies the kind. Hence, if there 
are several wives belonging to the same, or different classes, 
they divide, and take it (7)” All the wives take together 
as a single heir with survivorship, and no part of the hus- 


(u) Sadu v. Baiza, ub. sup; Jogendro v. Nittyanund, 11 Cal. 702, afd. 17 1. 
A. 128; 8. C. 18 Cal, 151, where it was held that the same rule applied to an 
impurtible Raj. 

(v) Venkatauram v. Venkata Lutchmee, 2 N. C. 804; Pandaiya v. Puli, 1 
Mad. H. C. 478; Muyna Bai v. Uttaram, 2 Mad. H. C. 197; SMyna Boyee v. 
Ootaram, 8M.1. A. 400; 8. C 2 Suth. (P. C.) 4; W. & B. 455. 11 Mad. p. 
897 ; Sivasangu v. Minal, 12 Mad.277; Narasanna v. Gangu, 13 Mad. 183; per 
curtand, 11 Cal. p. 714; Tara Munnee v. Motee Buneanee, 7 8S. D. 278 (828). 

(w) Mitakehara, ii. 1; Daya Bhaga, xi. 1, § 43; V. May., iv. 8, §1—7, 
Viramit., p. 181, ch. iii. Ramappa v. Stthammal, 2 Mad. 182; Balkrishna v. 
Savitribai, 8 Bom. 54. See ante, § 481, ef. seg. So the widow succeeds at 
once on renunciation of his rights by the prior heir. Ruvee v. Roopshunker, 
2 Bor. 656, 665 [713]; Ram Kannye v. Meernomoyee, 2 Suth. 49. 

(») See as to the omizsion, Guldstiicker, 15; Smriti Chandrika, xi. 1, § 
note 2; Tura Chand vy. Reed Ram, 8 Mad. H.C, 51; Virmuit., p. 138, 
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Several widows. band’s property passes to any more distant relation till all 


are dead (y). Where the property is impartible, as being 
a Raj or ancient Zemindary, of course it can only be held by 
one, and then the senior widow is entitled to hold it, sub- 
ject to the right of the others to maintenance (z). In other 
cases the senior widow would, as in the case of an ordinary 
coparcenership, have a preferable right to the care and 
management of the joint property. But she would hold it as 
manager for all, with equality of rights, not merely on her 
own account, with an obligation to maintain the others (a). 


§ 510. Where several widows hold an estate jointly, or 
where one holds as manager for the others, each has a right 
to her proportionate share of the produce of the property, 
and of the benefits derivable from its enjoyment, And the 
widows may be placed in possession of separate portions of 
the property, either by agreement among themselves, or by 
decree of Court, where from the nature of the property, or 
from the conduct of the co-widows, such a separate posses- 
sion appears to be the only effectual mode of securing to 
each the full enjoyment of her rights. But no partition can 
be effected between them, whether by consent or by adverse 
decree, which would convert the joint estate into an estate 
in severalty, and put an end to the right of survivorship, 
In the case of Kindamma v. Venkataramappa cited below, 
it was suggested that the widows might possibly enter into 
such an agreement as would bind each to an absolute 
surrender of all interest in the share of the other, so as to 
let in-the next heirs of the husband after the death of that 
other (b). It is difficult, however, to see how such an 


(y) 1 W. MacN. 20; 2 W. MacN. 87; F. MacN. 6; Berjessory v. Ramconny, 
2. Dig. 80; Rumea v. Bhagee, 1 Bom. H. OC. 66; Jijoyiamba v. Kamakshi, 
3 Mad. H. U. 424; Bhugwandeen v Mynw Baee, 11 M. I. A. 487; 8.C.9 Suth. 
(P. C.) 23; Nilamani v. Radhamani, 41. A. 212; 8.0. 1 Mad. 290; Bulakidas 
v. Keshavial, 6 Bom, 85. ‘The cuutrary opinion of Jimuta Vahana is not now 
law ; oe Bhaga, st L, § 15, 47. es 

(s) Vutsavoy v. Vutsavoy, t . Dec. 453; Seenevullala v. Tun 
2 Mud. Dec, 40. ree 

(a) Jijoyiamba v. Kamalshi, ub. sup. 

(b) Jijoyiamba v. Kumakshi, Bhugwandeen v. Myna Buee. Nilamani v. 
Radhamani, ub. sup., note (y) ; See however Mt. Sundar v. Mt. Parbati, 16 I. 
A. 186. 8. 0. 12 All. 51; Kindumma v. Venkataramappa, 3 Mad. H. 0. 268; 
Rampiyari vy. Mulchand,7 All, 114, 
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agreement could bind the surviving widow, for the benefit 
of any heir of the husband who was not a party to the 
contract. On the same principle of joint tenancy with 
survivorship, no alienation by one widow can have any 
validity against the rights of the others without their 
consent, or an established necessity arising under circum- 
stances which rendered it impossible to seek for con- 
sent (c). It has, however, been held that a widow can 
alienate her life interest as against her co-widows, just as 
she can against the reversioners, and that such alienation 
can be enforced by partition against them, without prejudice 
to their rights of survivorship (d). 


§ 511. Whatever may have been the ancient law on the 
subject (§ 88), it is quite clear now that chastity is a con- 
dition precedent to the taking by the widow of her hus- 
band’s estate (e). But a question upon which there has 
been much conflict of authority arises, whether the incon- 
tinence of a widow is like any other ground of disability, 
which only prevents the inheritance from vesting, or 
whether it will devest her estate when she has once become 
entitled to it in possession. The weight of authority in 
earlier times seems certainly to have been in favour of the 
latter view, upon the principle, no doubt, that the widow 
only received her husband’s estate for the purpose of pro- 
viding for his spiritual necessities, and that she would be 
unable to do so if she were living in a state of guilt. In 
later times, however, the more secular view prevailed, that 
a widow’s estate was in this respect not different from that 
of any other limited owner, and could not be defeated by 
any ground of incapacity intervening after it had once 


(c) Bhugwandeen v. Myna Baee, ub. sup ; Vasudeva Singaro v. Vizianagram 
Rani, 191. A. See post, Chap. XX. 

(d) Janokinath vy Mothuranath, (F. B.) 9 Cal. 580, disagreeing with Katha. 
perumal v. Venkabat, 2 Mad. 174; Artyaputri v. Alamelw, 11 Mad. 804. 

(e) Mitakshara, ii. 1, § $7—89; Smriti Chandrika, xi. 1, § 12—21; Vivada 
Chintamani, 289-91; V. May., iv. 8, § 2,6, 8,9; Daya Bhugn, xi. 1, § 47, 48, 
56. See all the cases discussed, Xery Kolitany v. Monceram, 13 B.L, R.1;8. 
C, 19 Suth. 367. 
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vested in possession. The whole law upon the subject was 
elaborately discussed and examined in a case before the 
Bengal High Court, in which the latter doctrine was main- 
tained, and this decision was affirmed by the Privy Council. 
The same ruling had previously been laid down by the 
Courts of Bombay, the North-West Provinces and the 
Punjab, and it may be assumed, therefore, to be the gene- 
ral law of India (f). 


Second § 512. The second marriage of a widow was formerly 
tee unlawful, except where it was sanctioned by local custom 
(§ 89), consequently it entailed the forfeiture of a widow’s 
estate, either as being a signal instance of incontinence, or 
as necessarily involving degradation from caste (g). Even 
where second marriages were allowed in Bombay, the wife 
was compelled to give up the property she had inherited 
from her first husband (h). This seems also to have been 
ieee the custom among the Tamil tribes, upon the evidence of 
the Thesawaleme (i), and the same principle has been 
recently applied by the High Court of Madras in the case 
of a second marriage of a Maraver woman, and of a Lingait 
Gounden in the Wynaad (k). In the case of the Maraver 
woman they proceeded upon the ground that the Maravers 
were governed by the general body of Hindu law, except 
in so far as it could be shown that exceptional usages pre- 
vailed, Therefore, that the special usage which allowed a 
Maraver widow to re-marry, did not prevail over the general 
principle that a widow could only retain the property of 
her husband so long as she continued to be the surviving 
portion of the deceased. Inthe case of the Lingait Gounden 


(f) Kery Kolitany v. Moneeram, 13 B. L. R. 1; 8.C. 19 Suth. 867; afd. 
71. A. 115; 8. C.5 Cal. 776; Parvati v. Bhiku, 4 Bom. H.C. (A. C.J.) 26; 
Nehalo v. Kishen, 2 All. 150; Bhawani v. Vahtab, ib., 171; Punjab customs, 

, 61. See as to the effect of Act XXT of 1850 (Freadom of Religion) upon the 
unchuastity of a widow. Rajkoonwaree v. Golabee, 8. D. of 1858, 1891. 

(9) 1 Stra. H. L. 242; W. & B. 110; Kery Kolitany v. Mooneeram, 18 B. L. 
R. 75; 8. 0. 19 Suth. 367. 

(h) Hurkoonwur v. Ruttun Baee, | Bor. 431 (475); Treekumjeev. Mt. Laroo, 
2 Bor. 861 [897]; Steele, 26, 159, 168. 

(t) Theswaleme, i. § 10. 

(k) Murugayt v. Viramakali, 1 Mad, 226; Koduthi v. Madu, 7 Mad, 3821, 
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they found a special usage that the widow on her re-marriage 
ceased to inherit her husband’s estate. In an Allahabad 
case a widow of the Sweeper caste had re-married, and it was 
found as a fact “that she did what in her caste never had 
been and was not prohibited by the law to which she was 
subject, and her marriage was a good and valid marriage.” 
The Court held that she did not forfeit her interest in her 
husband’s property, since the Act of 1856 was passed for the 
purpose of enabling persons to marry who could not re-marry 
before the Act and § 2 only applies to such persons (/). In 
this case no special usage entailing forfeiture was suggested, 
and no very strong presumption could arise as to the rigorous 
application of Hindu law to such outcastes as sweepers. 
The marriage of widows is now legalised in all cases. But 
the Act which permits it provides that “ All rights and in- 
terests which any widow may have in her deceased husband’s 
property, by way of maintenance, or by inheritance to her 
husband or to his lineal successors, or by virtue of any will or 
testamentary provision conferring upon her, without express 
permission to re-marry, only a limited interest in such 
property, with no power of alienating the same, shall, upon 
her re-marriage, cease and determine as if she had then 
died ; and the next heirs of her deceased husband, or other 
persons entitled to the property on her death, shall there- 
upon succeed to the same” (m). It has been held that this 
section only operates as a forfeiture of existing rights, and 
creates no disability to take future interests in the family 
of the widow’s late husband. Therefore, that she may 
succeed as heir to the estate of her son by a first marriage, 
who had died after her secqnd marriage (n). There has 
been a conflict of decisions in Calcutta, as to whether 
the disabling section applies to a Hindu widow, who 
had ceased to be a Hindu at the time of her second 


() Har Saran Das v. Nandi, 11 All. 880. : 

(m) Act XV of 1856, § 2 (Hindu Widow Marriage). This Act does not render 
illegal proceedings of u cnate nature, such as exclusion from a temple, founded 
upou the Act of re-marriage. Venkatachalapati v. Subbarayadu, 18 Mad. 298. 

(n) Akora v. Boreant, 2 B. L. R. (A.C. J.) 199; 8. C. 11 Suth. 82; Rupan 
v, Hukmi, Punjab Customs, 99, 
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marriage. It has been lately decided by a Full Bench 
that it does (0). There a Hindu widow, who had inherited 
the estate of her deceased husband, married a second hus- 
band who was not a Hindu, in the form provided by Act 
III of 1872, having previously made a declaration under 
§ 10 of that Act that she was nota Hindu. The Chief Justice 
stated the opinion of the Full Bench as follows (p. 299) ,— 
“Section 1 no doubt relates to marriages between Hindus, 
but § 2 includes all widows who are within the scope 
of the Act, that is to say, all persons who being Hindus 
become widows, and it must follow from this, that if any 
such widow marries, she is deprived by the section of the 
estate which she inherited from her deceased husband.” 


This decision leaves untouched the questions decided by 
the Madras Court in the Lingait Gounden case, and by the 
Allahabad Court in the Sweeper case. Wilson, J. who waa 
one of the referring Judges in the Calcutta case, pointed 
out that the Act of 1856, as explained by its preamble, 
applied “to all Hindu widows other than those referred to 
under the words ‘ with certain exceptions’ who could with- 
out the aid of the Act marry according to the custom of 
their caste. He would, therefore, have agreed with the 
Allahabad Court that neither the enabling nor the dis- 
abling clauses ($$ 1 and 2) of that Act applied to such 
exceptional persons. On the other hand, both he and 
Banerji, J. agreed that it was of the essence of a Hindu 
widow’s estate that it should only continue while held by 
her as a widow, and that no act of hers could enlarge 
this estate (py). In the case, therefore, of a widow who 
could re-marry without the assistance of the Act, the ques- 
tion would still remain, was her estate restricted, either by 
general law or local usage to the period of her widowhood. 
If it was, the legality of her second marriage would not 
prevent the determination of her estate. 


(0) Matangini Gupta v. Ram ee Roy, 19 Cal. 289, over-ruling Gopal 
Singh v. Dhungasee, 8 Suth. 206 
(p) 19 Cal. pp. 292, 293, 295. 
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It has been laid down in the North-West Provinces that 
a widow, having minor children, who has re-married is not 
their mother within the meaning of Act XV of 1856, § 3, so 
as to entitle her to be made guardian by virtue of her 


relationship, in the absence of an express appointment by 
the late husband (q). 


§ 513. Tae DavcHTEeR comes next to the widow, taking 
after her or in default of her (r), except where by some 
special local or family custom she is excluded (s). It has 
been held in Bengal that she is under the same obligation 
to chastity as a widow ; therefore, as the law 1s now settled, 
incontinence will prevent her taking the estate, but will 
not deprive her of it if she has once taken it (¢). In Bombay, 
however, it has been held after a full examination of all the 
authorities bearing on the point, that, under the law prevail- 
ing in Western India, a widow is the only female heir who 
is excluded from inheritance, by incontinence, and the 
opinion of the Allahabad High Court seems to be in the 
same direction, though the point has not required an express 
decision (w). It will be observed that the Daya Bhaga and 
the Daya Krama Sangraha, which are the leading Bengal 
authorities, both quote in support of the daughter’s right 
of succession, a text ascribed to Vrihaspati which states 
that she must be virtuous (v). The same text is also relied 
on in the passages in the Viramitrodaya and the Smriti 
Chandrika which refer to a daughter’s right, while no 
mention of the qualification is contained in the correspond- 


(q) Whushali vy. Rani,4 All. 05. 9° 

(rv) Mitakehara, ii. 2; Smriti Chandrika, xi. 2; V. May., iv, 8, § 10; Vivada 
Chintamani, 292; Daya Bhaga, xi. 2, § 1, 80; Viramit., pp. 187, 140. 

(a) See asto such customs, Perry, O. C. 117; Bhan Nanajt v. Sundrabat, 
11 Bom. H.C. 249; Russic v. Purush, 8S. D. of 1847, 205 ; Htranath v. Ram 
Narayan, 9 B. L. R. 274; 8. C. 17 Suth. 816; Chowdhry Chintamun v. Mt. 
Nowlukho, 2 1. A. 268; 8. C. 24 Suth. 255; Prastjivan v. Bat Reva, 5 Bom. 
482; Punjab Customs, 16, 25, 37, 47. 

(t) 2 W. MaoN. 182; per Mitter, J., Kery Kolitany v. Moneeram, 18 B. L. 
R. 48; 8. ©. 19 Suth. 867 ; ante, § 511; Ramnath v. Durga, 4 Cal. 550. 

(u) Advyupa v. Kudrava, 4 Bom. 104; Deokee v. Sookhdeo, 2 N.-W. P. p. 
363 ; Ganga v. Ghasitu, | All. 46; followed as regards a mother in Kojiyadu v, 
Lakami, 5 Mad. 149. : 

(v) 8 Dig. 186; Daya Bhagu, xi. 2, § 8; Daya Krama Sangraha, i. 8, § 4, 
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ing passages of the Mitakshara and Mayukha (w). This is 
the more remarkable in the case of the Mitakshara, since 
the author borrows part of the text of Vrihaspati, omitting 
the clause which requires virtue in the daughter. It may, 
therefore, well be that in the Bengal school chastity may 
be essential to a daughter’s right to inherit, while it may 
be unnecessary in Western India. Further, in Bengal there 
is the authority of Rughunandana that the word, ‘ wife,’ 
in passages relating to the rules of succession, is only illus- 
trative, and applies to females generally. This he expressly 
states to be the case as to the obligation to chastity (wv). In 
considering the question in the Northern parts of India 
which are governed by the Mitakshara, it will be important 
to ascertain what weight is to be given to the opinion of 
the Viramitrodaya, while in Southern India similar refer- 
ence will have to be made to the Smriti Chandrika. It will 
be seen in the next paragraph that the Smriti Chandrika 
appears to base its views as to the rights of daughters upon 
religious principles, which have failed to secure acceptance 
in Madras. There seems to be no doubt that a daughter 
will be excluded by incurable blindness or any other ground 
of disability, such as would disqualify a male (y). It must 
be remembered that a daughter can only inherit to her own 
father. The daughter of the brother, the uncle, or the 
nephew is not an heir (§ 49]). Ifa son dies before his 
father, leaving a daughter, and then the father dies, also 
leaving a daughter, the inheritance will pass to the daughter 
of the father (z). And so, if one of two undivided brothers 
under Mitakshara law dies first, leaving a daughter, and 
afterwards the surviving brofjher dies childless, the estate 
will pass to his collateral relations, not to the daughter 
of the first brother (a). Of course, in Bengal the daughter 
would at once have taken the share of her deceased father, 


(w) Viramit., P. 179, 3 Smriti Chandrika, xi. 2, § 26; Mitakshara, ii. 1, 
$2; V. May., iv. 8, § 10—12. See per Westropp, C.J., 4 Bom. p. 110, supra. 

(2) See Ramnath v. Dur a, 4Cal. p. 

(y) Bakubai v. Manchhabai, 2 Bom. i. . 5. 

(z) Sooranamy v. Vencataroyen, Mud. Dec. of 1858, 157 ; 2 W. MaoN, 176. 

(a) Soovba Moodelly v. Auchalay, Mad. Des, of 1854, 1 158. 
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The case of the father’s daughter, claiming as sister, has 
already been discussed (§ 489). In Bombay, a grand- 
daughter, a brother’s daughter, and asister’s daughter are 
held capable of inheriting, on the principle which prevails 
in Western India, that females born in the family are gotraja 
sapindas (b). They come in, however, not as daughters 
but as distant kindred. 


§ 514. The mode in which daughters inherit inter se 
depends upon the school of law which governs the case. 
The different principles which prevail upon this point in 
Bengal and the other provinces have been stated already 
(§ 479). Mr. W. MacNaghten states the order of preced- 
ence in the different provinces as follows (c). ‘“ According 
to the doctrine of the Bengal school the unmarried daughter 
is first entitled to the succession; if there be no maiden 
daughter, then the daughter who has, and the daughter 
who is likely to have male issue are together entitled to the 
succession, and on failure of either of them, the other takes 
the heritage. Under no circumstances can the daughters 
who are cither barren, or widows destitute of male issue, or 
the mothers of daughters only, inherit the property (d). 
But there is a difference in the law as it obtains in Benares 
on this point ; that school holding that a maiden is in the 
first instance entitled to the property ; failing her, that the 
succession devolves on the married daughters who are indi- 
gent, to the exclusion of the wealthy daughters; that in 
default of indigent daughters, the wealthy daughters are 
competent to inherit ; but no preference is given to a 
daughter who has, or is likely to have male issue, over a 


b) W. & B. 495—498. See ante, § 488. (c) 1 W. MacN. 22. 

ey See aluo 2 W. MnoN. 39, 44, 46, 49, 58; V. Darp, 166, 172 ; Anon, 2 M, 
Dig. 17; Rajchunder v. Mt. Dhunmunee,3 8. D. 862 (182) ; Binode v. Purdhan, 
9 Suth. 176. But since a widow may now re-marry (§ 512) and have male issue, 
it has been held that even in Bengal widowhood is not per se on absolute ground 
of exclusion. Bimola v. Dangoo, 19 Suth. 189. A widowed daughter who, at 
the time the succession opens, has a son who is dumb, but not shown to be 
incurably so, may inherit. It wae not decided whether she would have been 
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daughter who is barren or a childless widow (e). According 
to the law of Mithila, an unmarried daughter is preferred to 
one who is married; failing her, married daughters are 
entitled to the inheritance. But there is no distinction made 
among the married daughters ; and one who is married, and 
has, or is likely to have male issue, is not preferred to one 
who is widowed or barren. Nor is there any distinction made 
between indigence and wealth.” The law of the Mitak- 
shara has been also stated in accordance with this view by 
Mr. Colebrooke and the High Courts of Bengal, Bombay and 
the North-Wesh Provinces, and by the Privy Council (/). 
I have already observed ($ 479), that the Smritt Chandreka 
follows the doctrine of religious efficacy so far as to exclude 
barren daughters, and Madras pandits have stated in 
accordance with it, that a daughter with male issue excludes 
a sonless daughter (g). The High Court of Madras, how- 
ever, upon a full examination of all the authorities, has 
declined to follow the Smriti Chandrika upon this point in 
preference to the Mitakshara (h). 


§ 515. Where daughters of the same class exist, they all, 
except in Bombay, take jointly in the same manner as widows 
(§ 509) with survivorship (7). If they choose to divide the 
property for the greater convenience of enjoyment they can 
do so, but they cannot thereby create estates of severalty, 
which would be alienable or descendible in any diffetent 
manner (k). If at the death of the last survivor another 
class of daughters exists, who have been previously exclud- 


(e) Indigence is an absolute term, and is not limited to cascs where a daughter, 
otherwise well off, has received no provision from her father; Danno v. Darbo, 
4 All. 243. As to Bomba law, acc. Bakubat v. Manchhabai, 2 Bom, H. C. 5; 
Loli vy. Narotum, 6 Bom. H.C. (A.C.J ) 188 ; Jamnabat v. Khimji, 14 Bom. p. 12. 

(f) 2 Stra. H. L. 242; 2 Suth. 176, supra; Uma Deyi v. Gokoolanund, 5 
1. A. 46; 8. C. 3 Cal. 387; Audh Kumari v. Chandra, 2 All. 561; Jamnabas v. 
Khimyi, 14 Bom. p. 4. 

(g) Smriti Chandrika, xi. 2, §21; Stra. Man. §828; Doorasamy v. Ramamaul, 
Mad. Dec. of 1852, 177. Semb., Gocoolanund v. Wooma Dues, 15 B. L. KR. 
405; 8. ©, 23 Suth. 340; afd. BT. A. 48 = ©. 3 Cal. 587. 

(h) Simmant v. Muttammal, 8 Mad. 2 

(t) Daya Bhaga, xi. 2, 15, 30; V. Moe. . iv. 8, § 10; Kattama Nachiar v. 
Dorasinga Tevar, 6 Mad. H . C. 810. 

u? wo: ‘BS 3 per curiam, Sengamalathammal v. Valayuda, 3 Mad. 
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ed, they will come in as next heirs, if admissible (J). And 
although according to Bengal law a childless, or barren, 
widow cannot inherit originally, still if she has already taken 
as one of a class of sisters, that which would have been 
an original disqualification will not prevent her taking the 
whole by survivorship on the death of her co-heiresses (m). 
Where property is impartible, the eldest daughter of all 
the sisters, or of the class which takes precedence, is the 
heir (7). 


In Bombay the text of the Mayukha (iv. 8, § 10) “if there 
be more daughters than one they are to divide (the estate) 
and take (each a share)’”’ has been held to support the view 
that daughters take not only absolute but several estates, 
which, in the absence of issue, they may dispose of during 
their lives or by will. Of course where this doctrine 


prevails there can be neither a joint holding nor survivor- 
ship (0). 


§ 516. It was at one time supposed that an exception to 
the right of any daughter (otherwise admissible) to succeed 
before a daughter’s son, existed in Bengal. Mr. MacNaghten 
says: “If one of several daughters who had, as maidens, 
succeeded to their father’s property, die leaving sons, and 
sisters, or sister’s sons, then, according to the law of Bengal, 
the sons alone take the share to which their mother was 
entitled, to the exclusion of the sisters, or sisters’ sons” (p). 
This exception rests on the authority of Srikrishna Tarkalan- 
kara alone. In the corresponding passage of the Daya 
Bhaga, the case of the maiden daughter is made no exception 
to the general rule, that on the death of any daughter the 
estate which was hers becomes the property of those persons, 


(l) Dowlut Kooer v. Burma Deo, 14 B. L. R. 246 (note); S. C. 22 Suth. 55. 
aor Surireeae Rajonee Kant, 21. A.118;8.C. 15 B. L. R.10; 8.C. 28 
uth 

(n) Kattama Nachiar v. Dorasinga Tevar, 6 Mad. H.C. 810. 

(0) Bulakhidas v. Keshavla al 85. ‘See post, § 570. 

me 1 W. MacN. 24; D. K. 8, $38; Bijta Debia v. Mt. Unnapoorna, 8 

26 (83) ; per curtant, Sas Kooer v. Burma Deo, 14B. L. R. 246 eee 3 ; 

S. CO. 22 Suth. 55; Kattama Nachtar v. Dorasinga Tevar, 6 Mad. H. ©. 88 
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@ married daughter or others, who would regularly succeed 
if she had never existed (¢g). There seems to be no reason 
for the alleged rule, and the High Court of Bengal has 
finally decided that the alleged exception does not exist (7). 


§ 517. In Northern India the principle of agnation pre- 
vails in its strictest form. Not only are agnates preferred 
to cognates, but in many tribes of the Punjab cognates are 
absolutely excluded from succession, so that the landed 
property of the family may not pass out of the gotra. 
Even such near relations as daughters and their sons are 
debarred from inheritance (s). In numerous cases from 
Oudh which have come under my notice in appeal to the 
Privy Council, the village wajib-ul-arz states that whether 
the property be ancestral or self-acquired, daughters and 
daughter’s children have no right of inheritance. A 
circular of the Chief Commissioner of Oudh, 42 of 1864, 
lays down the same rule as regards the great Chattri 
families of that province. 


§ 518. Tue Davcuter’s Son, though a sapinda, is not 
a gotraja sapinda. He is nearer in degree, but exactly 
similar in class, to a sister’s son or an aunt’s son, who only 
come in as bandhus (t). Yet, according to all systems, 
even those which prefer the gotraja sapinda as far as the 
seventh degree, and the Samanodakas as far as the fourteenth 
degree, to the bandhus, he comes in before brothers and 
other more remote sapindas. The cause of this peculiar 
favour is to be found in the old practice of appointing a 
daughter to raise up issue for a man who had none. The 
daughter so appointed was herself considered as equal to a 
son. Naturally her son was equivalent to a grandson, and 
as the merits of son and grandson are equal, he ranked as 
asa son (wu). Consequently, we find him enumerated among 


(q) Daya Bhaga, xi. 2, § 80. (r) Timmoni v. Nibarun, 9 Cal. 154. 
(8) Punjab Customa, 72; Punjab Customary Law, II. 80; ITI. 48. 
(t) Ante § 464. Apararka treats the daughter’s son as a mere bandhu, and 
as such postpones him to the gotraja sapindas. Sarvadhikari, 791. 
(u) Mann, ix. § 127—-136; Vasishtha, xvii. § 12; ante, § 478. 
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the subsidiary sons, and taking a very high rank among 
them, generally second or third (v). Subsequently the 
appointment of a daughter to raise up issue for her father 
became obsolete (w). But the fact of the nearness of daugh- 
ter and daughter’s son remained, and their natural claim 
to succession on the ground of mere consanguinity recom- 
mended itself for general acceptance. The daughter’s son 
ceased to rank as son, but he retained his place next in 
succession to the daughter, or where there was no daugh- 
ter (x). In some parts of Northern India he is excluded by 
special custom (y). 


The daughter’s son is not enumerated in the list of heirs 
by Yajnavalkya (z), and from this it was at one time sug- 
gested by some commentators that his right did not accrue 
till all those who were enumerated had been exhausted (a). 
Mr. W. MacNaghten also states that he is not recognized 
as an heir by the Mithila school (b). But this seems to be 
incorrect, even as regards the Vivada Chintamani, which 
appears to admit him after both parents (c). It is now 
settled, however, after an elaborate examination of all the 
Mithila authorities, that the daughter’s son is admitted by 
them after the daughter just as elsewhere (qd). 


§ 519. A daughter’s son can never succeed to the estate 
of his grandfather, so long as there is in existence any 
daughter who is entitled to take, either as heir or by survi- 
vorship to her other sisters (e). The reason is that he takes, 


(v) See table, ante, § 64. : _ ; 

(w) Smriti Chandrika, x. § 5,6. See question whether this is so raised, but 
not decided. Thakoor Joobnath v. Court of Wards, 21. A.163; 8. C.15 B. L. 
R. 190; S.C. 28 Suth. 409. ; ; 

(z) Mitakshara, ii. 2, § 6; Smriti Chandrika, xi, 2, § 28; V. Muay., iv. 8, § 
18; Daya Bhaga, xi. 2, § 17-29; D. K. S.i.4; Vivada Chintamani, 294. 

(y) Punjab Customs, 16, 87; ante, § 517. 

(s) Yajnavalkya, ii. § 135, 136. : 

(a) Daya Bhagn, xi. 2, § 27; D. K. 8. i. 4, § 3. 

(b) 1 W. MacN. 23; und so the pandits, Pokhnarain v. Mt. Seasphool, 
88. D. 114 (153). 

(ce) Vivada Chintamani, 294. 

(d) Surja Kumari v. Gandhrap, 6S. D. 140 (168). 

(e) Aumirtolall v. Rajoneekant, 2 T. A. 113; S.C. 15 B. L. R. 10; 8. C. 28 
Suth. 214; Sastri v. Vengu Ammal, Mad. Dec. of 1861, 187; | W. MaoN, 24; 
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not as heir to any daughter who may have died, but as 
heir to his own grandfather, and, of course, cannot take at 
all so long as there is a nearer heir in existence. For the 
same reason, sons by different daughters all take per capita 
not per stirpes; that is to say, if there are two daughters, 
one of whom has three sons, and the other has four sons, 
on the death of the first daughter, the whole property 
passes to the second, and on her death, it passes to the 
seven sons in equal shares (f). And on the same principle, 
where the estate is impartible, it passes at the death of the 
last daughter to the eldest of all the grandsons then living, 
and not to the eldest son of the last daughter who held the 
estate (g). Daughter’s sons do not take as coparceners 
with right of survivorship. Such survivorship only exists 
where the property has been taken as unobstructed heri- 
tage. Itis obvions that such a coparcenary could not exist in 
the cases of sons who might all belong to families differ- 
ing in gotra from such other, and from that of their 
maternal grandfather (h). It was laid down by the Bengal 
pandits in one case, that if property passes to daughter’s 
sons, any such sons born afterwards will also take shares, 
in reduction of the shares already taken (7). But this 
assumes that a daughter capable of producing sons is still 
alive. If so, the grandsons could not take at all. 


§ 520. A daughter’s son, on whom the inheritance has 
once actually fallen, takes it as full owner, and thereupon 
he becomes a new stock of descent, and on his death the 
succession passes to his heir, and not back again to the heir 


2 W. MacN. 44, 57; Ramdan v. Beharee, 1N.W. P. 200; Baijnathy. Mahabir, 
L All. 608 ;Jamiyatram v. Bat Jamna, 2 Bom. H. C. 10, contra is now overruled. 
See Lakshmebat v. Ganpat Moroba, 5 Bom. H.C. (O C.J.) 189; Sibchunder 
v. Sreemutty Treepoorah, Fulton, 98; Sant Kumar v. Deo Suran, 8 All. 365. 

(f) 1 W. Maen. 24; 1 Stra. HH. L. 139; 3 Dig. 50! ; Ramdhun v. Kishenkanth, 
35. D. 100 (133). 

(q) Kattama Nachiar v, Dorasinga Tevar, 6 Mad. H.C.810; Muttu Vaduga- 
nadha vy. Dorasinga Tevar, 81. A. 99; 8. ©. 8 Mad. 290. The doctrine stated 
in the Sarasvati Vilasa (§ 682, 655) that property sa soon ne it passes to a 
daughter vests at once in that daughter’s son and in his son, cannot be now 
maintained. 

(h) Jasoda Koer v. Sheo Pershad, 17 Cal. 83; Gopalasami v, Chinnasami, 
7 Mad. 458. 

(i) Mt. Solukna v. Ramdolal, 18. D. 824 (484). 
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of his grandfather (%). But until the death of the last 
daughter capable of being an heiress, he takes no interest 
whatever, and therefore can transmit none. Therefore, if 
he should die before the last of such daughters leaving a 
son, that son would not succeed, because he belongs to a 
completely different family, and he would offer no oblation 
to the maternal grandfather of his own father (1). Nor can 
the daughter’s daughter ever succeed, except in Bombay, 
whether her mother has taken or not, because she confers 
no benefits on her maternal grandfather, and is estranged 
from his lineage (m). 


§ 521. Parenrs.—The line of descent from the owner 
being now exhausted, the next to inherit are his parents. 
And here, for the first time, there is a variance between the 
different schools of law as to the order in which they take. 
The right of the mother as an heir was very early recognized 
(§ 480), but her precedence as regards the father, who was 
also stated to be an heir, was left uncertain. The Mitak- 
shara gives the preference to the mother on the ground of 
propinquity, and is followed in Mithila by the Vivada Chin- 
tamani; and this is stated by Mr. W. MacNaghten to be 
the law of Benares and Mithila (7). The Smriti Chandrika 
prefers the father, upon the authority of a text of Bhrat 
Vishnu (0). ‘The Madhaviya leaves the point undecided, 
and Varadrajah, apparently following Srikrishna, seems to 
make both inherit together (p). Sambhu says that the 
point is immaterial, as whichever of the two takes will take 


8 Dig. 494, 502; Runyoy v. Tarrachund, 2M. Dig. 79; Stbta v. Badrs, 
8 All. 134. 

(2) Daya Bhaga, xi. 2, § 2; iv. 8, § 34; Ilias v. Agund Rat, 38. D. 37 (50); 
Senkul v. Aurulananda, Mad. Dec. of 1862, 27; Dharap Nath v. Gobind Saran, 
8 All. 614; Strinavasa v. Dandayudapant, 12 Mad. 411. See to the contrary, 
but I think erroneously, Sheo Sehat v. Omed, 6S. DV. 3801 (3578) ; Doe v. Ganpat, 
Perry, O.C.1383 = The son of a daughter’s son may tuke in the absence of other 
heira asa bhandhu. Avrishnaya v. Pichanma, 11 Mad. 287. 

(2) Daya Bhaga, xi. 2, § 2; F. MacN. 6; W. & B. 477, 496. 

(2) Mitakshura, ii. 3. See Notes by Colebrooke. Vivada Chintamani, 203, 
204; 2 W. MacN, 55, no; ante, § 47). The Surasvati Vilasa also follows the 
vule of the Mitakeshuru in preference to that of the Smiriti Chandrika, 
§ 566—572. ; : 

(0) Smiriti Chandrika, xi. 8, §9. Soaleo Apurarka, Sarvadbikari, 427, 

(p) Madhaviya, § 88; Varadrajab, 86, See 8 Dig. 
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for the benefit of the other (g). The Viramitrodaya, while 
giving a general preference to the doctrine of the Mitak- 
shara, reconciles it+with the conflicting text of Bhrat 
Vishnu by making the precedence of father or mother 
depend on personal merit, which again he appears to test 
by pecuniary rather than by moral considerations (r). In 
Bengal it is quite settled that the father takes bofore the 
mother, both on the express authority of Vishnu, and upon 
principles of religious efficacy (s). ‘The Mayukha takes the 
same view, and a futwah to the same effect is recorded from 
Poonah. But Messrs. West and Bihler adopt the opposite 
order on the authority of the Mitakshara and their opinion 
has been recently confirmed by the High Court (¢). In 
Guzerat the father is preferred to the mother on the autho- 
rity of the Mayukha (wu). 


§ 522. According to Bengal law a stepmother does not 
succeed to her stepson. ‘This would necessarily be so upon 
the principles of Jimuta Vahana, as she does not participate 
in the oblations offered by such stepson (vr). The Mitak- 
shara does not notice the point, but the reasons given by 
Vijnanesvara for allowing the mother to inherit, viz., her 
close relationship to her son, seem to show that he could 
only have had the natural mother in view (w). The Bengal 
pandits have, on several occasions, asserted that the word 
mata in the Mitakshara includes a stepmother, and, in 
accordance with that view, it was decided that a woman in 
Orissa would inherit to her stepson (). These opinions, 
however, were reviewed by the Full Bench of the Bengal 
High Court in a case from Mithila, and it was decided that 


(g) Smiriti Ch: indrika, xi, 8, § 8. (1) Viramit. » PP. 185—191. 

(s) Vishnu, xvii. § 6, 7 5 Daya Bhagn, xi. 3; D. ata -1.5; 3 Dig. 502—505 ; 
2W. MacN. 54; Hemluta v. Goluck Chunder, 78. err (127). ) 

(t) V. Muy., iv. 8, § 14; W. & B. 110, 448; v N. Mandlik, 360, 878 ; 
Balkrishna v. Lakshman, 14 Bom. 605. 

(u) Khodabar vy. Buhdar, 6 Bom. 54). 

(v) Daya Bhaga, iii. 2, § 30; xi. 6, § 38; D. K. S. vi. § 233 vii. §38;2W. 
MaucN. 62; Lakhi v. Bhatrub, BS. D. 315 (869) ; Bhyrobee v. Nubkiesen, 6 8. 
D. 53 (61); Alhadmoni v Gokulmona, S. D. of 1852, 668. 

(w) Mitakshara, ii. 3; acc. 1 Stra. H. Lb. 144; Hesserbai v. Valub, 4 Bom. 208. 

(x) 2W. Ma cN. 63; Bishenpiria v. Soogunda, 1S. D. 87 (49) ; Narainee v. 
Hirkishor, ib. 89 (53). 
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a stepmother was equally excluded by the Mitakshara and 
the Daya Bhaga. The same rule applies « fortiori to higher 
ascendants, such as a grandmother (y). In Bombay it has 
been decided that a stepmother cannot be introduced as an 
heir under the word “mother,” but that she is a more 
distant heir as the wife of a gotraja sapinda, and, therefore, 
herself a gotraja sapinda, according to the doctrines of 
that Presidency. Her placein the line of heirs has not yet 
been settled (z). In Madras also it has been decided that a 
stepmother cannot succeed in competition with a sapinda of 
the deceased (a). 


In Bengal it has been held that the rule which incapaci- 
tates an unchaste wife froin succession, applies also to a 
mother.. This is based not upon any express text relating 
to mothers, but upon the authority of Rughunandan, who 
lays it down that the passages in the Daya Bhaga which 
refer to a wife have a general application to all female heirs. 
He expressly asserts that in the text of Katyayana, “ the 
wife who is chaste takes the wealth of her husband,” the 
word “wife” is illustrative (b). On the other hand in 
Bombay and Madras it has been decided that the condition 
as to chastity only applies to a widow, and the inclination 
of the Court of the North-West Provinces seems to be in 
the same direction (cr). It 1s admitted that an estate, once 
taken by a mother, will not be divested on the ground of un- 
chastity (d), Since Act XV of 1856 (Hindu Widow Marriage) 
a mother will not lose her rights as heiress to her son, by 
reason of a second marriage previous to his death (e). 


§ 523. BrorHers.—Next td parents come brothers, There 


(y) Lala Jotiv. Mt. Durant, B. L. R. Sup. Vol. 67 ; 8. C. Suth. Sp. No. 173, 

(sz) Kesserbai v. Valub, 4 Bom. 188, 

(a) Aumaravelu v. Virana, 5 Mad. 29; Muttammal v. Vengalakshmi, ib. 32 5 
Mars v. Chinnammal, 8 Mad. 107. 

(b) Ramnath v. Durga, 4 Cul. 550. 

(c) Advyapa v. Rudrava, 4 Bom. 104; Hojtyadu v. Lakshmi, 5 Mad. 149; 
Deokee v. Sookhdeo, 2 N.-W. P., p. 363 ; Ganga v. Ghusitu, 1 All. 46 ; ante, § 518. 

(a) See cases in two preceding notes. 
is) dkora v. Boreant, 2 B. L. R. (A. C. J.) 199; 8. C. 11 Suth, 82; ante, 
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frequently happens in such cases, the mere physical custodv 
is obtained in the first instance by a false pretence, that will 
be the offence of cheating, but the subsequent appropriation 
of it will be theft. It was the duty of a servant daily to 
ascertain the amount of money required to pay current 
demands upon his master, and then to obtain the amount 
from the cashier, and to discharge the claims. He designedly 
demanded more than the necessary amount from the cashier, 
paid the charges out of the sum received, and appropriated 
the balance to himself. It was held that he still retained 
the balance as a servant, the master’s possession being un- 
changed, and that the misappropriation was theft, whether 
the excess was originally obtained by a false pretence or 
not... And so it would be if a man at a railway station, 
intending to steal a passenger’s luggage, induced the 
passenger to entrust it to him by representing that he was 
a railway porter. From the moment he got possession of 
the luggage he would have been guilty of cheating, but 
from the moment he moved the luggage away trom the 
direction to the train, he would be guilty of theft.? 


§ 484. In order to maintain a charge of theft, it is not 
necessary to show that the person out of whose possession 
the property was taken was the owner, or even had any title 
to it whatever. If X steals the goods of A, and then Z 
steals them again from X, both X and Z have committed 
theft. Under English law much difficulty arose from the 
necessity of stating whose property the article stolen was, 
and in the case of theft from a thief the difficulty was got 
over by holding that the possession of the original owner was 
unchanged.2 Under the Code, the question of property is. 
immaterial, but where the person from whom the goods 
were taken had only the physical custody of them, it would 
still be advisable to frame a count stating that they were 
taken out of the possession of the person who 1s, in law, 
considered to have had the possession at the time of the 
taking.‘ 

§ 485. Dishonest Intention.—(3) There must be a dis- 
honest intention at the time of the act. The word “dis- 
honest” is defined by s. 24 as involving an intention “of 


coe v. Cooke, L.R., 1 C.C. 295, explaining Rey. v. Thompson, 32 L.J- 
2 2 Kast, P.C. 697. 
5 1 Hale, P.C. 507; 2 East, P.C. 654. 4 2 East, P.C. 652. 
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causing wrongful gain to one person, or wrongful loss to 
another.” A person who removes the goods of another at 
a fire, with the honest intention of preserving them for the 
owner, and who subsequently conceals them and denies 
possession of them, would commit misappropriation under 
s. 403, but would not be guilty of theft... Nor can there be 
dishonesty where the defendant does what he bond fide, 
though erroneously, thinks he has a right to do. One of 
the earliest definitions of larceny describes it as ‘“ the 
treacherously taking away from unother, movable corporeal 
goods, against the will of him to whom td do belong; ”’ 
and then explains, “it is said treacherously, because that if 
the taker of them conceive the goods to be his own, and 
that*he may well take them, in such case it is no offence, 
nor in case where one conceive that it pleases the owner of 
the goods that he takes them.”? In such cases the maxim: 
Ignorantia legis neminem excusat has no application. The 
ignorance does not operate to excuse the crime, but to show 
that one of the essential ineredients of the crime is wanting. 
So, where a servant found fishermen poaching on his magter’s. 
premises, and seized their nets, which he refused to give up. 
without his employer’s orders, the Bengal High Court held 
that a conviction tor theft must be quashed, as it wus clear: 
the prisoner was acting bond fide in the interests of his 
master without any dishonest intention.® 

§ 486. It must not, however, be supposed that even a 
boné fide claim of right to property in the possession of 
another will always be a sufficient answer to a charge of 
theft, if the right claimed cannot be fairly supposed to 
justify the mode in which it was exercised. “If the property 
was in the possession of the prosecutor in such a way that 
he had a right to hold it against the prisoner, that is, that 
the prisoner could not get it without the consent of the 
prosecutor, then it would ‘be theft, if the prisoner dishonestly 
possessed himself of it with the intention of appropriating 
it.”* Still less would it be any defence that the accused 
had aclaim for the price of an article which had subsequently 
been sold to a third person, and had passed into that person's. 
possession.” Or, that he took the property in satisfaction of 

1 Leigh's case, 2 East, P.C. 694. 

2 Mirror, cited 3 Steph. Crim. L. 134; 1 Hale, P.C. 508; Knight's 
case, 2 East, P.C. 510. 

3 Reg. v. Nobinchunder, 6 Suth. Cr. 79. 

+ Per Scotland, C.J., Rey. v. Ammoyee, 4th Mad. Sess., 1862. 

5 Reg. v. Chellten, Scotland, C.J., 4th Mad. Sess., 1862. 
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a debt due to himself.1 And so, although a joint owner of 
‘an undivided family property can neither be sued, nor 
indicted, for taking what appears to be more than his own 
-share, because the extent of his rights can only be settled 
by taking the accounts of the whole coparcenary,? it would 
‘be theft if he took the goods for the fraudulent purpose of 
getting any dishonest advantage for himself. For instance, 
‘if he secreted any part of the family property for the pur- 
rpose of appropriating it for his own exclusive benefit; or if, 
when a division was in progress, he took possession of anv 
-articles without the knowledge of the other co-parceners, 
for the purpose of securing to himself an extra share.? And 
-g0 it would be when the holder of the goods had some 
anterest in them, which authorized him to retain them 
against the owner. If I pawn my watch it would be 
theft to take it away from the pawnbroker’s shop without 
vepaying the loan.* And, similarly, if the effect of the 
‘taking were to charge the holder with its price, as when 
a member of a benefit society entered the room of a person 
who, was both a member and the manager of the society, 
with whom a box containing the funds of the society was 
deposited, and took and carried it away, this was held to be 
larceny, the manager being answerable to the society for 
the funds. And a man might even be convicted of stealing 
his own money from his own servant, if the servant, being 
ignorant of the manner in which the money was abstracted, 
“would have to make it good.5 There can be no doubt that 
.& member of a joint family may commit theft by stealing 
the separate property of one of his co-parceners.® 

§ 487. Where the dishonest intention is established, it 
remakes no differenve in the prisoner’s guilt that the act was 
not intended to procure any personal benefit to himself. In 
cone case a man was indicted for horse stealing, whereupou 
-his companion broke into the prosecutor’s stable, took out 
another horse, drove it into a coal pit and so killed it, with 
vthe view of suggesting that a similar accident had happened 


1 Reg. v. Preonath, 5 Suth. Cr. 68. 

2 Jacobs v. Seward, L.R., 4C.P. 328. See cases cited, Mayne, Hindu 
‘Law, §§ 274, 275. 

3 Reg. v. Chockanathen, 3rd Mad. Sess,, 1864, Bittleston, J.; Virankutté 
wv. Chiyamu, 7 Mad. 557, 560; Reg. v. Ponnurangam, 10 Mad. 186. 

* Section 378, illus. (4); Reg. v. Gangaram, 9 Bom. 135. 

6 Reg. v. Webster, 31 L.J.M.C.17; S.C. L. & C. 77; Reg. v. Burgess, 
.32 L.J. M.C. 185; 8.C. L. & C. 299. 

° Empress v. Sitaram, 8 All. 181. 
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to the first horse. He was found guilty of stealing, though 
he had never intended to make any other use of the animal.’ 
And, so it was held in Bengal, where the prisoner took the 
prosecutor’s bullocks against his will, and distributed them 
among the creditors of the latter.27 In a Bombay case, 
where a number of Hindus had taken a cow out of the 
possession of a Mohammedan, to prevent its being killed in 
violation of their religious principles, it was held by Tyrell, 
J., that they had not committed the theft which is a neces- 
sary element in dacoity, because their intention was not to 
cause the prosecutor wrongful loss, but to prevent the 
slaughter of kine.2 It seems to me, however, that in this 
case the learned judge confounded intention with motive. 
‘he prisoners did intend to cause the prosecutor the loss of 
his cow wrongfully, that is, without any shadow of lawful 
excuse. Their motive for doing so was a highly con- 
scientious one, and outweighed in their minds the obvious 
illegality of the act. In a subsequent case, which was quite 
undistinguishable, an exactly opposite decision was given, 
and was based on the true ground, that the law is made to 
protect temporal rights, whatever may be the motives Which 
lead to their violation. 


§ 488. Much difficulty arose in many cases under English 
law, owing to the rule that there must be ‘“‘an intention to 
appropriate the chattel, and exercise an active dominion 
over it.”°> Under the Code no such questions arise. If the 
dishonest intention, the absence of consent, and the moving- 
are established, the offence will be complete, however- 
temporary may have been the proposed retention.6 <A 
recent case in Calcutta, however, has imposed a limitation. 
upon this view, which, if sound, is very important. 

The case for the prosecution was, that three head of cattle- 
worth Rs. 60 were removed from the complainant’s home- 
stead under the immediate order of the defendant, with 
a view to coerce the complainant to pay a sum of Rs. 14,. 
which he owed . the petitioner as rent. The defence con- 
sisted of ap solute denial of the charge, and an assertion 


1h. vw’ _.bbage, Russ. & Ry. 292; see, too, Reg. v. Wynne, 18 LJ. 
M.C., £1; S.C. 1 Den. 365; Reg. v. Jones, 1 Den. 188. 

2 Reg. v. Madaru, 3 Suth. Cr. 2. 

3 Reg. v. Raghunath Rai, 15 All. 22. 

* Reg. v. Ram Baran, 15 All. 299. See ante, §9A. 

& Per Lord Campbell, U.J., Reg. v. Trebilcock, 27 L.J. M.C. 108; S.C. 
D. & B. 458. 

6 Reg. v. Nagupya, 15 Bom. 344. 
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that the cattle had been aor aan handed over by the 
complainant in part payment of a debt due from him. This 
defence was found to be false, and the defendant was con- 
victed of theft. Before the High Court it was contended 
that upon the case for the prosecution the offence of theft 
had not been committed, and this view was adopted by the 
High Court, after an elaborate examination of the draft 
Code of 1837, the reports of the various Commissioners 
thereon, and the entire series of decided cases bearing on the 
subject. The result that they arrived at was, that there was 
nothing in s. 878 which required a wider meaning than that 
given to it by zlustration (1), the effect of which is, that it 
is theft if a person takes the property of another for the 
purpose of extorting from the owner, in exchange for the 
thing taken, something which the taker has no right to 
claim. It followed then that if the claim was undisputed 
the taking could not be theft... As the judges admitted 
that the courts of Madras and Bombay had given the section 
a more extended meaning, it may be permissible to inquire 
which meaning harmonizes better with the language used 
by the Legislature. 

§ 489. The High Court of Calcutta relied much on what 
they termed the history of the law, that is, upon the various 
forms which the Penal Code had assumed from its first draft 
in 1837 till it became law in 1860. It appears that Mr. 
Macaulay and his colleagues contemplated the very case 
under consideration, and they thought that it was an offence, 
‘but that it should be punished not as theft, but as some- 
-thing which they termed “ the illegal pursuit of legal rights.” 
“When. the Code was passed, the latter offence was omitted. 
It might perhaps be inferred that Sir Barnes Peacock 
‘thought the offence was included in some other sections, and 
“that s. 378 was framed for the purpose of including one 
form of it. Such considerations seem, however, to be of 
little weight, even if they are admissible, when the courts 
have to construe the language of a Code which is intended 
to be complete in itself, and to supersede everything that 
shad gone before.? The Court then proceeded to say (p. 676): 
-** The words in the present section, ‘ whoever intending to take 
dishonestly any movable property out of the possession of 
another, moves that property, etc.,’ must be read with the 

1 Prosonno Kumar v. Udoy Sant, 22 Cal. 669. 


* See the remarks of Lord Herschell in Bank of England v. Vagliano 
(1891), A.C., p.**’ 
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definitions in ss. 23 and 24, and the sections will then read, 
* whoever with the intention of gaining by unlawful means, 
property to which he is not legally entitled, moves that 

property, etc.,’ and the seaport comes to be, whether to 

gain property by unlawful means, means to gain the thing 

mowed for the use of the gainer, or whether it means the 

gaining possession of it for a time for a temporary purpose. 

We think that the first is the more natural meaning of the 

words, and that, even without the history of this section, that 

is the meaning we should put upon them; but when we 

know that it is that which the framers intended them to 

bear, and that the Legislature refused to sanction the 

explanation which would have given them a wider meaning, 

we think the matter becomes abundantly clear.” 

§ 490. It may be submitted, with great respect to the 
learned judges, that this reasoning is unsound. ‘There was 
aun undoubted theft in this case if the defendant intended 
to take the property dishonestly. He did so, if he took it 
with the intention of causing wrongful gain to himself. 
Then wrongful gain is gain by unlawful means, of property 
to which the person gaining is not legally entitled. The 
property spoken of here is the same property which is 
spoken of ins. 378. It is the property which, being in the 
possession of one person, is taken out of his possession 
without hisconsent. It is not the property which he hopes 
to gain in exchange for that property. ‘hether he is or 
is not entitled to something else, does not render it lawful 
for the taker to possess himself of property to which he is 
not entitled. Illustration (/) shows that the gaining pos- 
session of such property by unlawful means is theft, even 
though a temporary possession only is contemplated. But. 
the judges appear to have only looked at one half of the 
sections 23 and 24 to which they refer. A person is therein 
declared to do a thing dishonestly, if he does it with the 
intention of causing wrongful loss to another. Wrongful 
loss is the loss by unlawful means, of property to which the 
person gaining is not legally entitled. ‘the property here 
spoken of is clearly the complainant’s own property. It 
cannnot be disputed that the complainant was in lawful. 
possession of his cows, and that he lost them by unlawful 
means, and that the defendant was not legally entitled to 
the cows, and did not suppose that they were his. No one 
can lawfully walk into his debtor’s house, and seize any 
property he likes, as a material guarautee for the peyment 
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of his debt. The act is unlawful, and the means adopted 
are unlawful. The defendant if sued in a civil court would 
have no defence, and the existence of a debt would not even 
go in reduction of damages. It would appear, then, that 
every element in the definition of theft was satisfied by the 
facts of the case.! The results following from the decision 
are certainly not such as to recommend it to general 
approval. 

§ 491. Without Consent.—The taking must be without the 
consent of the person in possession, which ix something 
different from being against his consent (ante, §§ 194, 465). 
There can be no theft where the owner actually consents to, 
or authorizes the taking. But where the taking is the ex~ 
clusive and spontaneous act of the prisoner, it is no defence 
that the owner has offered facilities for it, in order to secure 
the detection of the thief. For instance, where A conspired 
with several persons to induce two others, who were ignorant 
of the design, to rob him on the highway, that he might 
obtain the reward offered for apprehending highway robbers, 
and A accordingly went, in pursuance of the agreement, to 
the place appointed, where the supposed robbery was effected, 
it was held that no felony had been committed.2 So, if 
a person, who desires to steal the property of another, applies 
to the owner’s servant to help him, and the servant tells the 
master, who desires him to hand over the property to the 
thief, that he may be taken in the act, this is no theft, as the 
owner consented to the taking, but the actual taker may be 
convicted of abetting a theft by the servant. On the other 
hand, where in a similar case the owner arranged with his 
watchman to admit the thieves at the outer door, but locked 
up his counting-house, and a desk in which a quantity of 
marked money was left, and the prisoners were captured, 
alter they had broken open the locks and carried away the 
money, their act was held to be larceny.* 


§ 492. The English lawyers hold, that even where the 
owner of the property gives it up to another it is still 
larceny, if he is induced to give it up by a trick; as where 
wu person presented himself at a post-office, and obtained a 
watch which was lying there, by falsely representing that he 

1 See also cases cited, ante, § 487. 
2 Reg. v. Macdaniel, 2 East, P.C. 665. 
* Per Alderson, B., Reg. v. Bannen, 1 C. & K., at p. 301; Reg. v. 


Troylukho Nath, 4 Cal. 366. 
4 Tex v. Eqgingtun, 2 East, P.C. 666. 
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was the party to whom it was addressed ;! or by a degree of 
coercion which falls short of what would constitute robbery ; 
as where the defendant, acting as auctioneer at amock auction, 
knocked down an article to a woman who, he knew, had not 
bid for it, and refused to allow her to leave the room unless 
she paid for it.2. In the former case, the consent was clearly 
ineffectual under s. 90, as being given under a misconception 
of fact. In the latter case, it is doubtful whether the 
threatened detention would cause fear of injury within the 
meaning of that section. But it is very doubtful whether. 
either case could be dealt with as theft under the Penal 
Code. The English law requires the owner’s consent to the 
change of property in the goods,® and that consent may be 
absent though he assents to the manual possession by 
another. But the Penal Code seems merely to inquire, 
whether the removal, if fraudulent, has been without the 
owner’s consent. There certainly has in the above cases 
been a consent by the owner to the removal, though brought 
about by frandulent means. At most, the crime is a con- 
structive theft, and the object of the Code is to get yd of 
constructive offences. Every instance of the sort would be 
indictable under s. 490 as cheating. Until, therefore, an 
authoritative decision has been given, it would be well 
always tu join a count under that section. 


§ 493. In the great majority of cases, theft is clandestine, 
and effected absolutely without the knowledge of the owner. 
Of course it will be equally theft where the taking is open 
and unconcealed, provided it is without the consent of the 
person in possession. Where the taking is effected with any 
of the circumstances of violence or intimidation stated in 
s. 390, it will become roblery, but it does not cease to be 
theft, and where there is any doubt whether the facts of the 
case will establish a robbery, it is better to add a charge for 
thelt. ‘‘ No sudden taking of a thing unawares from the 
person, as by snatching anything from the hand or head, is 
sufficient to constitute a robbery unless some injury is done 
to the person.” * A mere struggle fur the possession of the 
article raised the offence tourobbery under English law,® but 
it would still be mere theft under the Code, unless some 


1 Reg. v. Kay, D. & B. 281; S.C. 25 L.J. M.C. 149. 
2 Reg. v. McGrath, L.R., 1 C.C. 205. 

Reg. v. McKale, U.R., 1 C.C. 129. 

2 Kast, P.C. 708. 

+ Davies’ case, 2 East, P.C. 709. 
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actual hurt, or wrongful restraint was caused or attempted 


to be caused in the contest. 

§ 494. Moving.—(4) Lastly, in ‘addition to all the other 
requisites, there must be a moving of the property with 
a view to the taking of it. As the essence of the offence 
consists in the fraudulent taking, that taking must have 
been commenced. It is not necessary to prove that the 
goods were removed out of their owner’s reach, or were 
carried away atall from the place in which they were found. 
Removal, or carrying away, which is a literal translation of 
the term asportatio required by the English law, implies 
something more than the mere moving, which is required by 
the Code. For instance, where a man lifted up and set on 
end a package of linen, which was lying in a waggon, and 
cut the wrapper to get at its contents, but was apprehended 
before he had taken anything out; and where a pickpocket 
got a purse out of the owner's pocket, but was unable to 
carry if away, because it was attached to his pocket by 
a string; the judges held that there had been no larceny, 
“ for a carrying away in order to constitute a felony must be 
removal of the goods from the place where they were ; and 
the felon must, for the instant at least, have the entire and 
absolute possession of them.”! Under the Code the mere 
cutting down a tree completes the theft.2 In the case of 
a post-office letter-carrier, the taking of a letter out of the 
bag in which letters were carried during delivery, and 
pene it in his own pocket, was deemed sufficient, the jury 
aving found that he put the letter in his own pocket 
intending to steal it. And so it was held in Madras, where 
a letter-sorter, instead of handing a bearing letter out for 
delivery in the usual course, secreted it on his person, that 
he might give it to the delivery peon himself, with a view 
to sharing the postage payable by the addressee. The High 
Court ruled that by this act he took the letter out of the 
possession of the post-office authorities, without their con- 
sent, for a fraudulent purpose, and therefore committed 


theft.‘ 
§ 495. Husband and Wife.—There is one point upon which 
the Indian courts appear to be in conflict with the English 


1 Cherry’s case, 2 East, P.C. 556; Wilkinson's case, ibid. 
® Section 378, illus. (a), 5 Mad. H.C. Rulings 36. 

3 Reg. v. Poynton, L. & C. 247; S.C. 82 L.J. M.C. 29. 

+ Req. v. Venkatasamt, 14 Mad. 229. 
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courts and with each other, viz. upon the question, whether 
husband and wife can be convicted of stealing from each 
other. According to English law, husband and wife can 
bring no criminal charge against each other, and cannot be 
allowed to give evidence against each other upon any 
criminal charge, unless in cases where personal injuries 
have been effected by violence or coercion by the husband 
upon the wife, or by the wife upon her husband. This 
doctrine is founded upon the legal identity of husband and 
wife, which, according to the habit of English lawyers, is 
disregarded in cases where it would lead to results too 
flagrantly absurd.1. Consequently, neither wife nor husband 
can be convicted of stealing trom each other, nor can 
any one be convicted of receiving from either property 
stolen by one from the other, because where there is no 
thief there can be no receiver.2. Nor can any one be con- 
victed of larceny for assisting a wife to remove her husband’s 
property, even though her intent be wrongfully to deprive 
her husband of his goods, and although she is about to 
leave him, provided she is not leaving him for any adul- 
terous purpose.2 Where, however, a man, acting in concert 
with a wife, who has committed, or who is about to commit 
adultery with him, helps her to carry away her husband’s 
goods, he may be convicted of larceny, as the adultery, by 
revoking the wife’s authority to deal with her husband’s 
goods, makes her taking fraudulent from the first.t These 
principles have, however, been to some extent trenched upon 
by the Married Women’s Property Acts of 1882 and 1884. 
By the former Act, 45 & 46 Vict., c. 75, ss. 12, 16, either 
husband or wife may commit larceny by stealing the sepa- 
rate property of the other, provided such act is done by 
either while leaving or deserting, or while about to leave or 
desert, the other. Where criminal proceedings can be 
taken under this Act, then, under the later Act, 47 & 48 
Vict., c. 14, husband and wife may give evidence against 
each other. 


§ 496. As regards India, it might almost be sufficient to 
say that there is nothing in the Code to warrant the appli- 
cation of the English rules to cases governed by it. Jilus. (0) 


1 Reg. v. Lord Mayor of ane 16 Q.B.D. 772. 


2 Reg. v. Kenny, 2 Q.B.D. ; 
3 Reg. v. Avery, Bell, 150; S.C. 28 L.J. M.C. 185. 
4 Reg. v. Featherstone, 23 L.J. M.C. 127; S.C. Dearsl. 369; Reg. v. 


Mutters, L. & C. 511; 8.C. 34 LJ. M.C. 54. 
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to s. 378 has been relied on as showing an intent to adopt 
at least part of that rule; but that ‘illustration is probably 
only meant to distinguish the case of one who must neces- 
sarily know the wife’s anthority had ceased, from the case in 
the preceding illustration, where he might suppose it to 
exist. Where husband and wife are living together on the 
usual terms, each possesses, or may reasonably suppose that 
he or she possesses, a considerable authority to deal with the 
goods of the other. Acts done under such a belief can 
never be theft (ante, § 485). The limits of such a belief are 
easilyreached. Neither under Hindunor under Muhammedan 
Jaw does either party to a marriage obtain any right to the 
separate property of the other, except in certain clearly 
defined cases. The same rule is expressly laid down by 
s. 4 of the Indian Succession Act, X. of 1865, as regards 
marriages governed by it. By s. 120 of the Indian Evidence 
Act, I. of 1872, husband and wife are competent in criminal 
cases to testify for or against each other. There is, there- 
fore, no indication in the law of India of that mystical union 
of persons by marriage which should render a deliberate 
theft by one trom the other an innocent act. 


§ 497. The current of recent authority in India appears to 
be in favour of this view. In a case under the old law, the 
Bengal Foujdary Adalat ruled that a Hindu husband cannot 
be convicted of robbing his wife, the wife, according to 
the Hindu law, being completely under the control of her 
husband. And so, Scotland, C.J. directed the jury, that a 
count which charged a prisoner as a receiver could not be 
sustained, inasmuch as he had received the goods from the 
prisoner’s wife, and she conld not have been convicted of 
stealing from her husband.? On the other hand, it has 
been laid down in Bombay that a Muhammedan wife may be 
convicted of stealing from her husband, as there does not 
exist the same identity of interest between husband and wife 
under Muhammedan as under English law.? And ina Madras 
case, where two persons were indicted, the one for adultery 
with and enticing away the wife of the prosecutor and theft 
of his property, and the other for abetting the enticing and 
theft; and it appeared that the wile, by means of false keys 
supplied to her by the second prisoner, got possession of the 


1 Rex v. Ootumram, 3 M. Dig. 129, s. 185. 
2 Reg. v. Venkata Reddy, 4th Mad. Sess., 1864. 
3 Req. v. Khatabai, 6 Bom. H.C. C.C. 9. 
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septa jewels, and handed them over to the prisoner, 
ut the adultery was negatived, the High Court held that 
it was still open to the jury to say that the prisoner dis- 
honestly took part in the removal of the husband’s property." 
In the latest case on the subject, a Hindu wife, during her 
husband’s absence, removed his property from his house to 
that of her paramour. On the husband’s return he charged 
them both with theft. Both were convicted, but on appeal 
the deputy magistrate acquitted the wife on the strength of 
the illustration (0) to s. 378. The High Court reversed the 
acquittal. They said: “There is no presumption of Jaw 
that the wife and husband constitute one person in India for 
the purpose of criminal law. Theft is an offence against 
property. And where there is no community of property, 
each may commit theft in regard to the property of the 
other. ‘The question is one of intention. if the wife, 
removing the husband’s property from his house, does sv 
with dishonest intention, she is guilty of theft.” ? 


§ 498. Theft by Clerk or Servant.—Theft is punishable 
with increased penalties when committed in respect qf any 
property in possession of his master or employer, by any 
one being a clerk or servant, or being employed in the 
capacity of a clerk or servant (s. 381). Exactly the same 
words are used in s. 408, where their meaning will be 
discussed (post, § 518). In their application to s. 381 they 
are not likely to cause much difficulty. Property is in the 
possession of a master or employer, it it isin the possession 
of any other clerk or servant who holds it for the master ;* 
or if it has been received by the clerk or servant on account 
of his master, and has been appropriated to his use, as, for 
instance, by placing it in a tiil, cart, barge, granary, or any 
other place ot deposit, for property belonging to his master, 
or by crediting it to him in account.‘ If, however, the 
master has never had any possession of the property except 
by the delivery of it by a third party to the servant for the 
use of his master, and if the servant has not done any act 
to change his own original possession into a possession on 
behalf of the master, his misappropriution of the property 

1 5 Mad. H.C. Rulings 23. This is directly opposed to the decision 
in Reg. v. Avery, ante, § 495. 

2 Heg. v. Butchi, 17 Mad. 401. This case is directly opposed to Rey. 


v. Kenny, ante, § 495, where the wife was also an adulteress. 
3 R. v. Murray, 1 Mood, 276. 


4 Spears’ case, 2 Leach. 825; eg. v. Read, Dears]. 168, 257: S.C. 23 
L.J. M.C. 25; J?eg. v. Wright, D. & B. 431; S.C. 27 L.J. M.C. 65. 
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to his own use would not be theft under s. 381, but criminal 
misappropriation under s. 403, or criminal breach of trust 
under s. 405.1. In a case where the prisoners, who were 
burkundauzes, placed on guard over the Police Treasury 
buildings, stole money in a box which was placed in the 
building, the Court held that they should be convicted 
under s. 381, as having stolen the property of their master 
while being employed as servants.?, In a similar case, where 
the prisoners were constables employed to guard the house 
of a private person, the Court convicted under s. 380, not 
under s. 381.2 The reason of the difference was, that in the 
former case the prisoners were the servants of the Govern- 
ment, to whom the building belonged, while they were not 
such in the latter case. 


§ 499. Evidence of Theft.—In cases where no direct proof 
can be given of the actual taking, the usual evidence of a 
theft consists in showing that the prisoner was found in 
possession of, or dealing with the stolen property.* The 
weight to be given to such evidence is purely a question of 
fact, and may vary from absvlute proof to the weakest 
degree of suspicion. 

“‘It may be laid down generally, that wherever the 
pe ade of one man which has been taken from him without 
1is knowledge, or consent, is found upon another, it is 
incumbent on that other to prove how he came by it; 
otherwise, the presumption is that he obtained it feloniously. 
This, like every other presumption, is strengthened, weak- 
ened, or rebutted, by concomitant circumstances, too 
numerous in the nature of the thing to be detailed. It will 
be sufficient to allude to some of the most prominent, such 
as the length of time which has elapsed between the loss 
of the property and the finding it again; either as it may 
furnish more or less doubt of the identity of it; or as it 
may have changed hands oftener in the mean time; or as 
it may increase the difficulty to the prisoner of accounting 
for how he came by it, in all which considerations that of 
the nature of the property must generally be mingled. So 
the probability of the prisoner's having been near the spot 
from whence the property was sippesed to be taken at the 
time, as well as his conduct during the whole transaction, 


1 Waite’s case, 2 East, P.C. 570; Baseley’s case, zbid. 571. 
2 Reg. v. Juggurnath Singh, 2 Suth. Cr. 55. 

* Reg. v. Botdnath Singh, 3 Suth. Cr. 29. 

+ Evidence Act, I. of 1872, s. 114 (a). 
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both before and after the discovery, are material ingredients 
in the investigation. But the bare circumstance of finding 
in one’s possession property of the same kind which another 
has lost, unless that other can from marks, or other circum- 
stances, satisfy the Court and jury of the identity of it, is 
not in general sufficient evidence of the goods having been 
feloniously obtained. Though, where the fact is very recent, 
so as to afford reasonable presumption that the property 
could not have been acquired in any other manner, the 
Court is warranted in concluding it is the same, unless the 
prisoner can prove the contrary. ‘Thus, a man being found 
coming out ot another’s barn, and, upon search, corn being 
found upon him of the same kind with what was in the 
barn, is pregnant evidence of guilt.” ? 

Where property is found in the possession of another 
immediately atter it is missed, the presumption is in general 
overwhelming that the person is the thief. Lord Hale, 
however, mentions a case in which a man who was found in 
possession of a horse on the very day on which it wis 
stolen, was tried and condemned “before a very learned and 
wary judge,” and afterwards executed. About six months 
after, anuther man upon conviction for another robbery, 
‘confessed he was the man that stole the horse, and being 
closely pursued desired a stranger to walk his horse for him, 
while he turned aside on a necessary occasion and escaped.” * 
Lord Hale does not say whether the accused offered this 
explanation on his arrest, or when first placed before the 
magistrate. If he did not, he had no one to blame but 
himself. ‘Thieves in a crowd have been constantly known 
to transfer their buoty to the pocket of the most respectable 
person near them. [alse charges ot theft are often tounded 
upon similar contrivance. Where the place in which the 
property is found, is one to which several persons have equal 
right of access, it cannot be said to be in the possession of 
any of them. ‘he mere fact of finding property in a family 
house, can raise no presumption that any one of several 
males living in the house had brought it there® It would 
be otherwise, of course, if the property was found in a room, 
or in a box, exclusively used by any individual member. 
So, when stolen property was traced to the husband’s house, 
and the wife and husband were shuwn to have been jointly 
secreting it, it was held that these facta established no 


1 2 East, P.C. 656. 2 2 Hale, P.C. 289. 
3 Reg. v. Mathari, 6 Bom. 731. 
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original possession by the wife, and that her subsequent 
conduct only showed a wish to screen her husband.! 


§ 500. When a considerable interval has elapsed between 
the theft and the finding, the weight to be attributed to this 
latter fact will depend on the special circumstances of the 
case. Where the property lost consisted of two pieces of 
woollen cloth, in an unfinished state, each about twenty 
yards, which were missed on the 23rd January, and traced to 
the prisoner on the 21st March, Patteson, J., said: “I think 
the length of time is to be considered with reference to the 
nature of the articles which are stolen. If they ure such as 
pass from hand to hand readily, two months would be a long 
time; but here it is not so.”? In another case, a knife, 
candlestick, wutch, eye-glass, and muffineer were all stolen 
from the same house. A year after, all five urticles were 
found in the possession of the prisoner. Tindal, C.J., pointed 
out to the jury that it was improbable that this curious 
selection of articles could all get into the hands of the same 
person, unless he had something to do with the original 
taking.® At all events, the circumstance required a good 


deal of explanation, which does not appear to have been 
given. 


§ SOL. Where the property stolen can only be identified 
by its species, it would generally be unsafe to convict the 
prisoner, unless he can be brought into personal connection 
with it, either as having just left a place where property of 
the same kind was stored, as pepper in 2 warehouse; or 
where he has been entrusted with goods, such as coal, for 
delivery, and afterwards is found disposing of similar goods, 
out of the usual course of business for a person in his 
position. Lord Hale says: “I would never convict any 
person for stealing the goods of an unknown person, merely 
because he would not give an account of how he came by 
them, unless there was due proof made that there was a 
felony committed of these goods.”® But in Burton’s case, 
just cited, Maule, J., said: “If a man go into the London 
Docks sober, without any means of getting drunk, and 
comes out of one of the cellars very drunk, wherein are a 


1 Reg. v. De Silva, 5 N.W.P. 120. 

2 R.v. Partridge, 7 C. & P. 551; Ina Sheikh v. Reg., 11 Cal. 160. 

3 Reg. v. Dovey, M.S. note by Mr. Greaves, 2 Russ. 278. 

4 Reg. v. Burton, Dears]. C.C. 282; S.C. 238 LJ. M.C. 52; Jey. v. 
Hooper, 1 F. & F. 85. 

5 2 Hale, P.C. 290. 
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million gallons of wine, I think that would be reasonable 
evidence that he had stolen some of the wine in that cellar, 
though you could not prove that any wine was stolen, or 
any wine was missed.” And so, if a train had just started 
from a railway station, and a cooly was found leaving the 
station with a valuable watch in his waistcloth, of which he 
could give no reasonable account, I imagine he might be 
convicted of theft, though the actual owner could not be 
produced. ) 


§ 502. Extortion (s. 383) agrees with theft in being 
a mode of dishonestly getting possession of the property 
of another; and therefore it can never be committed, where 
the demand, which is the foundation of the charge, is one 
which the accused bond fide believed himself entitled to 
make.! The property which is obtained by extortion is not 
limited, asin theft, to movable property. It is described as 
“any property or valuable security, or anything signed or 
sealed which may be converted into a valuable security.” A 
man might commit extortion by compelling another to assign 
to him an estate, or to create a mortgage or an annuity in 
his favour. A valuable security is defined by 8.30. The 
radical difference between theft and extortion or robbery, is, 
that in the latter cases, the offence is carried out by over- 
powering the will of the owner, and thereby inducing him 
to give up his own property. The important question there- 
fore 1s, what means are so illegal as to convert an Innocent, 
or actionable, proceeding into a crime. 


§ 503. As regards extortion, these means are described 
by the words (s. 383) “whoever intentionally puts any 
person in fear of any injury to that person or any other, aud 
thereby dishonestly induces the person so put in fear to 
deliver to any person,” etc. The word “injury ” is defined 
by s. 44 as denoting “any harm whatever illegally caused 
to any person, in body, mind, reputation, or property.” It 
is obvious, however, that no criminal charge could be sus- 
tained by a man of ordinary health and vigour, who gave 
up his property because he was threatened with a blow from 
a switch, or with the repetition of a story which would 
bring him into ridicule. The threat must of an injury 
which would so put a person into fear as to induce him to 
deliver his property. Exceptional cases might arise where 
the person was a child, a nervous woman, or a man in weak 


1 Reg. v. Abdul Kadar, 3 Bom. H.C. C.C. 45; 5 Mad. H.C. Rulings 14. 
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health or advanced old age. Putting aside such cases, the 
question will: be, what is the degree of fear which would 
justify a person of ordinary strength of mind in giving ap 
his property, in order to escape from the injury with whic 
he was threatened. 

This question was for the first time thoroughly examined 
in a case where the prisoner was charged with robbery, the 
fact being that the prosecutor had given him the money, 
under terror induced by a threat that the prisoner would 
take him before a magistrate and accuse him of having 
attempted an unnatural offence. The judges held that the 
charge was made out. The result of the discussion is stated 
as follows by Sir Edward Hyde East.” “On the one hand the 
fear is not confined to an apprehension of bodily injury ; 
and on the other hand, it must be of such a nature as, in 
reason and common experience, is likely to induce a person 
1o part with his property against his will, and to put him as 
it were under a temporary suspension of the power of exer- 
cising it through the influence of the terror impressed ; in 
which case, fear supplies, as well in sound reason as in legal 
construction, the place of force, or an actual taking by 
violence, or assault upon the person.” A threat of charging 
another with misconduct, not amounting to a crime, but 
calculated to injure him in his reputation, or in his domestic 
relations, would come within the section.® 


§ 504. Threats of bringing criminal accusations are ex- 
pressly recognized as modes of extortion by ss. 388 and 399, 
which inflict special punishment, whether the person 
threatened has yielded or not, where the accusation threat- 
ened is of a heinous nature. Extortion is not limited to 
threats of such accusations, though cases may easily be 
imagined where the accusation threatened ought not to over- 
power an ordinary mind. Where a woman was got into a 
room where a mock auction was going on, and was told that 
an article was knocked down to her, and that if she did not 
pay she should go to Bow Street before a magistrate and 
thence to.Newgate, there to be imprisoned till she could 
raise the money, and then a pretended constable was brought 
in, and she paid the money for the purpose of obtaining her 
liberty, a conviction for robbery was set aside. The judges 


1 Donnolly’s case, 2 East, P.C. 715; S.C. 1 Leach, 229. 

2 2 East, P.C. 718; see, too, per Wilde, B., Rey. v. Walton, L. & C. 
288; S.C. 32 L.J. M.C. 79. 

3 Reg. v. Tomlinson (1895), 1 Q.B. 706. 
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held “that there was no reason for such a degree of terror 
in this case as to induce the prosecutrix to part with her 
money; she might have known that having done no wrong, 
if she had been taken to prison, the law would have taken 
her under its protection and set herfree. And that the law 
did not allow the fear of being sent to prison to be a suffi- 
cient ground of terror to constitute arobbery.”! Such acase 
in India would certainly be robbery under s. 390, as there 
was an actual wrongful restraint. If, however, there was 
only a threat, with no immediate power of carrying it out, 
it would probably be held insufficient to amount to extortion. 
In the case of criminal accusations, as in all other cases, 
the threat may be of injury to another, if it isintended to 
operate upon the person to whom it is made. Where the 
risoner threatened A’s father that he would charge A with 
having committed an abominable offence with a mare, unless 
he would buy the mare from him for £3 103s., it was held that 
he had committed an offence under a statute similar to 
s. 389.2. And it is immaterial whether the charge is true or 
false, for the offence consists in using the terrors of the law 
for the purpose of extracting money.® ? 


§ 505. Threats in times of public disturbance to bring 
a mob down upon the Se house to destroy it, unless 
money is given ;* or threats to cause the loss of an appoint- 
ment, by the use of influence with the superior of the person 
threatened, come within s. 383.5 ‘The seizure and detention 
of carts of firewood until dues were paid on them, was held 
mot to create a fear of an injury within the meaning of 
s. 383, even on the assumption that the claim was unfounded.® 
Nor is it extortion to obtain money from a person who 
believes it to be legally due, though his belief is created by a 
fraud. The offence is cheating.’ It iias been ruled in Calcutta, 
that extortion can never be committed unless the owner of 
the property actually delivers it to the accused, and that it is 
not sufficient if he takes it away in presence of the prosecutor? 


1 Rex v. Wood, 2 Fast, P.C. 782; cf. Reg. v. McGrath, L.R., 1 C.C. 
205, where, under rather weaker circumstances, the judges doubtet 
whether a robbery had not been made out. 

2 Reg. v. Redman, L.R., 1 C.C. 12. 

3 Reg. v. Mobarruk, 7 Suth. Cr. 28. 

4 Astley’s case, 2 East, P.C. 729; Brown's case, ibd. 731. 

4 Meer Abbas Ali v. Omed Ali, 18 Suth. Cr. 17. 

Reg. v. Abdul Kader, 3 Bom. H.C. C.C, 45. 
Reg. v. Meajan,5 BR. J. & P 147. 
Reg. v. Duleelooddeen, 5 Suth. Cr. 19. 
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In the particular instance, it was held that the offence really 
committed was robbery. But suppose a man enters the room 
of another, and threatens to accuse him of murder, unless 
money is paid to him, and then takes up a purse which is 
lying on the table. If the prosecutor nods to him, and he 
then carries it away, surely this is a delivery to him; and 
what difference can it make that the prosecutor simply 
allows his purse to be carried away. under the influence of 
fear, without resistance or objection ?! Where several persons 
are engaged in the same design to extort money, and some 
use the threat, while others receive the money, all are guilty 
of extortion.” 


§ 506. The fear caused by the threat must be the operat- 
ing influence which caused the delivery. If the prisoner 
is already in possession of the as wes a subsequent threat 
which prevents the owner from claiming the return of the 

roperty will neither be extortion nor robbery. 4H. slipped 
his hand into the prosecutor’s pocket, and took his purse. 
The prosecutor then saw his purse in the hand of H., and 
demanded it. H. replied, “ Villain, if thou speakest of thy 
purse, I will pluck thine house over thy ears, and drive thee 
out of the country, as I did John Somers.” Upon this he 
went away with the purse. It was held that if he had used 
this language before he got possession of the purse, it would 
have been robbery, but as the theft was complete before the 
menace, it was only larceny.® So, if persons come to roba 
man, and make him swear to bring them a sum of money, 
which he afterwards does; if the subsequent delivery is 
from a sense of the obligation of the oath, it is not extor- 
tion ; if from a continuing sense of fear, it is.* In one case 
the prisoner threatened to accuse the prosecutor of an 
infamous crime. Various negotiations were entered into to 
buy off the charge, and at last a sum of money was paid to 
him. The prosecutor deposed that at the beginning of the 
transaction he apprehended injury to his person and cha- 
racter, but that at the time when he handed over the money 
he had no such apprehension, but parted with it for the sole 
purpose of bringing the prisoner to justice, It was held 


1 See 2 East, P.C. 707. 

* Reg. v. Shankur Bhagvat, 2 Bom. H.C. C.C. 417. 

* Harman’s case, 1 Hale, P.C. 534, recognized by De Grey, C.J., 
si Lord Mansfield, C.J., in Donnolly’s case; 2 Eust, P.C. 724, 

6. 
4 1 Hale, P.C. 5382; 2 East, P.C. 738. 
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that no robbery was committed, and in India it would be 
held that there was no extortion. 


§ 507. Robbery (s. 390) is a special and aggravated form 

of either theft or extortion. In either case, it is necessarv 
to establish all the facts which are required to make out a 
complete theft or a complete extortion, as already defined. 
Extortion becomes robbery “if the offender, at the time of 
committing the extortion, isin the presence of the person put 
in fear, and commits the extortion by putting that person 
in fear of instant death, of instant hurt, or of instant wrong- 
ful restraint to that person, or to some other person, and, by 
so putting him in fear, induces the person so put in fear 
then and there to deliver up the thing extorted. The 
.offender is said to be present if he is sufficiently near to put 
‘the other person in fear of instant death, of instant hurt, or 
‘of instant wrongful restraint.” ‘Theft becomes robbery if the 
offender voluntarily causes, or attempts to cause to any person, 
death, or hurt, or wrongful restraint, or fear of such. It will 
be observed that the person to whom the injury is caused or 
threatened need not be the person who is being robbed. A 
threat by a robber, that he will kill a man’s wife or child, 
if there 1s an immediate capacity of carrying out the threat, 
will satisfy the section.? 

There is, however, an important difference between 
vobbery founded on extortion and robbery founded on thett. 
In the former case, the entire menace must have been com- 
pleted before the property was delivered up, and must be 
the cause of the delivery. In the latter case, it is indifferent 
whether the violence, or threat of violence has been offered 
** in order to the committing of the theft, or in committing the 
theft, or in carrying away, or attempting to carry away, pro- 
perty obtained by the theft.” The result is, that, 1n the 
iormer instance, Harman's case, cited above (s. 506), is still 
good law; in the latter instance, it is not. 


§ 508. Any violence which comes within the terms of 
s. 390, and which is used for any of the purposes there speci- 
fied, will convert theft into robbery, as, tor instance, if a 
person is hurt by the offender in the act of tearing off an 
ear-ring or nose-ring.2= So in the case of threats, what is 
important is the effect reasonably produced upon the mind 


' Reane’s case, 2 East, P.C. 734. 
2 Per Hotham, B., 2 East, P.C. 718. 
* Lapier’s case, 2 East, P.C. 57. 
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of the prosecutor, not the actual purpose of tbe offender to 
carry out his threat. In Donnolly’s case, Lord Mansfield, 
C.J., said: ‘That it was clear no aetual danger to the owner 
need exist, for if a tinder-box or candlestick were used 
instead of a pistol, it was still robbery.”1 And, of course, it 
would be no defence to show that the pistol was unloaded or 
out of order. Nor is it necessary to show actual threats, if 
the conduct of the accused implies a threat; as, where a mob 
came up to a house after the prosecutor had refused to give 
money to one of the members, and only went away after he 
had given them the money they asked for.2 Nor does it 
make any difference that the article was obtained under the 
plea of asking for charity, or under colour of a sale, if it was 
really extorted by such violence, or fear of violence, as 
amounts to robbery.® And it is equally robbery, though 
the articles were not taken from the person of the owner, if 
they were taken in his presence, while he was under the 
influence of the fear caused by the prisoner’s conduct.* 


§ 509. Every robbery involves a completed act of theft or 
extortion, and therefore the accused must have had such a 
possession as would constitute either of the above crimes. 
Where it was found that the prisoner had stopped the prose- 
cutor as he was carrying a feather-bed on his shoulders, and 
told him to lay it down, or he would shoot him, on which 
the prosecutor laid the bed on the ground; but before the 
prisoner could take it up, so as to remove it from the spot 
where it lay, he was apprehended, the judges were « 
opinion that the offence was not completed, and the prisor’ 
was discharged.®> In India he would have been convictedo. _ 
an attempt, under s. 511. If, however, the accused has 
even a momentary possession of the article, it is sufficie . 
though he afterwards drops it, or returns it to the owner.§ 


§ 510. The violence which is necessary to make « 
‘obbery, must have been used for one of the purposes 
ioned in s. 390. Where a man was trying to steal 24 

hich was tied to a cart, and the owner stretche®® ~ 
‘m to lay hold of it just at the moment when the 


| 2 East, P.C. 726. 
' Taplin's case, 2 East, P.C. 712. 
1 Hale, P.C. 538; Simon’s case, 2 East, P.C. 712. 
- Hale, P.C. 583; 2 East, P.C. 707; Reg. v. Duleeloodd 


Farrell’s case, 2 East, P.C. 557; 1 Hale, P.C. 583. 
Capier’s case, 2 East, P.C. 557; Peat’s case, ibid. 
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cutting the string with a knife, and the prosecutor's wrist 
was cut, upon which he released his hold, and the prisoner 
made off with the basket, this was held to be only theft, as 
the wound was a mere accident. It would have been dif- 
ferent if it had been inflicted to make the owner give up his 
erasp.2 So, where a thief, finding himself observed, aban- 
doned his booty and ran away, throwing stones at the owner 
to prevent pursuit, the Madras High Court stated the offence 
was not robbery.2 If he had retained the goods, and beaten 
off pursuit by pelting the pursuers, it would have been 
robbery. 

In ERs and also in the offence of dacoity (s. 391), 
which is one of its forms, there can be no conviction where 
the property was taken by force or menaces, under the 
bondi fide belief that the prisoners were taking what was 
their own.2 But it is no excuse that the prisoners were 
actuated by moral or religious motives in depriving another 
of what they knew to be his property. 

§ 511. Criminal Misappropriation is the act of dishonestly 
converting to a man’s exclusive use, even for a time, the 
movable property of another, which has come lawfully 
into the possession of the offender (s. 403). The latter 
circumstance distinguishes the offence equally from theft 
and from cheating. It will be observed that all the illus- 
trations given in ss. 403 and 404 are of cases where no 
contractual relation exists between the owner and the 
possessor ¢ * the property, before the misappropriation takes 
place. So the section applies where more money than was 
due was given to the accused, who retained the balance 
after he tound out the mistake.© And so it would be if 
a man called at the post-office for a letter or a parcel 
which he expected, and the clerk gave him one addressed 
to a different person with a similar name, and he kept it,. 
after he had found out that it was not intended for him.° 
It may, perhaps, be that s. 403 only applies to such 
cases, and that s. 405 is intended to govern ali cases, where 
the possession is received upon a distinct understanding as 
to the mode in which the property is to be dealt with. Oue 

1 Reg. v. Edwards, 1 Cox, 32. 

Weir, 94 | 166]. 

3 Kx parte Karaka Nachiar, 3 Mad. H.C. 254. 

Reg. v. Ram Baran, 15 All. 299 ; ante, § 485. 

> Reg. v. Ramsoondur, 2 N.W.P. 475; see Reg. v. Middleton, L.B.; 2 


. 88. 
> See Reg. v. Aay, D. & B. 231; S.C. 25 L.J. M.C. 149, 
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class of such cases may, however, raise discussion. I have 
already pointed out that a servant cannot be convicted of 
theft by taking goods of which the master has never had 
any possession except through him. For instance, where a 
clerk is sent out to collect money due on a bill, or a servant 
to buy and bring home goods. (See ante, § 498.) If the 
money or goods are misappropriated, should the offender 
be charged under s. 403 or under s. 408? Such cases are 
treated in England as embezzlement, not breach of trust; 
as, for instance, where a shopman sold goods over the 
counter, and received cash, but did not enter the trans- 
action, and pocketed the money.! The clerk or servant is 
in no proper sense of the word a~trustee. The money or 
goods are his master’s from the moment he receives them, 
and if they were stolen from him, they would be alleged in 
the charge to be the property of the master22. The point 
seems only to have arisen twice in India, and in neither case 
was there any discussion. An income tax clerk, who received 
money which he ought at once to have entered in an account, 
and paid over into the Treasury, misappropriated it. He 
was convicted under s. 403.2 In another case, where a post- 
office clerk had abstracted a letter, in order to receive for 
himself part of the postage payable upon it, the High 
Court held that he had committed theft of the letter, and 
had also attempted to commit criminal misappropriation.‘ 
The point might be of importance, owing to the great 
difference in the penalty appropriate to each section. 


§ 512. Finding Property.—The majority of cases of criminal 
misappropriation will probably arise in regard to property 
found (s. 403, Explanation 2). There can, of course, be no 
criminal misappropriation of things which have actually 
been abandoned, as the sacred bulls referred to in a previous 
section (ante, § 482), or the newspapers, or remnants of food, 
which a traveller leaves behind him in a railway carriage. 
The difficulty arises in regard to articles which have been 
lost without being abandoned, or which have been abandoned 
only because they are lost. Where property has been mis- 
laid or forgotten in the owner's house, or upon his premises, 
or in an article of furniture which still remains his own, the 
property is still in his possession, and both by English and 


1 Reg. v. Betts, Bell, 90; S.C. 28 L.J. M.C, 69. 
2 See 2 East, P.C. 568, 652. 

3 Reg. v. Ramakrishna, 12 Mad. 49. 

4 Reg. v. Venkatasamt, 14 Mad. 229. 
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‘indian law the misappropriation of it is theft (ante, § 482). 
Where valuable articles, which cannot be supposed to have 
seen thrown away, are left in a shop, or in a railway carriage, 
or hackney coach, or in any similar place, where the owner 
would naturally come back to look for them, the owner’s 
property remains, though his possession is lost for the time. 
A person who takes up» and converts to his own use propertv 
so found, commits larceny, according to English law,? 
criminal misappropriation, according to the Code. Even 
where an article of value is dropped in the road, or in a 
field, and the owner gives it up for lost, merely because he 
has no hope of being able to find it, he does not thereby 
lose his property in it, and can recover it by civil suit.2 In 
such a case, according to English law, the finder commits 
theft, if three facts are found against him: first, that he 
intended to appropriate the property from the first; second, 
that he believed, at the time he took it, that the owner could 
be found; and thirdly, that he acquired the knowledge of 
who that owner was before he converted it to his own use.® 
If any one of these ingredients is found im hir favour, he has 
not committed theft, nor any other ciuuc. Unaer the Code 
the guilt of the accused is determined by the state of his 
mind at the time when he appropriates the property to his 
own use; that is, when he sells it, realizes it, or in any other 
way puts it out of his own power to restore it, or when he 
detinitely makes up his mind to keep it at all hazards as 
his own. If at that time he does not in good faith believe 
that the real owner cannot be found; or if he takes this 
final step before he has used reasonable means to discover 
and give notice to the owner, and has kept the property a 
reasonable time to enable the owner to claim it, he has 
committed criminal misappropriation (s. 403, Explanation 2). 


§ 513. I do not think it necessarily follows that the finder 
must be convicted under s. 403, merely on proof that he had 
taken no steps to discover the owner, or to leave time for 
an effective claim being made. Where he fails to act in 
the prescribed manner, he does so at his own risk. If the 
real owner afterwards comes forward, the accused would be 
able to set up no defence. If the owner never comes forward, 


1 Reg. v. West, Dearsl. 402; S.C. 24 L.J. M.C. 4; Reg. v. Moore, 
L. & C.1; S.C. 30 L.J. M.C. 77; Reg. v. Pierce, 6 Cox, 117; Wynne’s 
case, 2 East, P.C. 664; Reg. v. Spurgeon, 2 Cox, 102. 

2 Reg. v. Peters, 1 C. & K. 215 


A 


3 Per Blackburn, J., Reg. v. Glyde, L.R., 1 C.C. 189, p. 143. 
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it would still be open to the tribunal to find, that at the 
time of the misappropriation there was an owner, who might. 
have made good his claim if the course laid down in Explana- 
tion 2 had been followed. It would be equally open to it to. 
come to an opposite conclusion. In a case from Bombay; 
the accused found a gold mohur in an open plain, in a village 
near Ahmednagar, and sold it next day to a shroff. The 
sale was on the 12th October, 1892, the accused was con- 
victed of criminal misappropriation on the 12th December, 
and up to March 9, 1893, when the case was disposed of by 
the High Court on Appeal, no one had come forward to 
claim the property. On this state of facts the High Court 
reversed the conviction, holding that it was not sufficiently 
made out that on the 12th October the gold mohur was 
property at all, in the sense of having any owner.! The 
advantage of following the statutory procedure is, that, in 
the absence of conclusive evidence to the contrary, every 
presumption will be made in favour of the accused. 

The Calcutta High Court ruled in one case that charges 
under this section should specify the name of the owner of 
the property. This may in many cases be impossible. Where 
it is so, the averment, that the article belongs to some 

erson unknown, will bring that very important fact definitely 

efore the minds of those who have to deal with'the case. 
In the particular instance, the necessary allegation would 
have disclosed the material circumstance that the prisoner 
was a joint owner of the chattel he was accused of mis- 
appropriating, an admission which would, in the great 
majority of cases, put an end to the charge.” 


§ 514. Criminal Breach of Trust.— Whoever, being in any 
manner entrusted with property, or with any dominion over 
property, dishonestly misappropriates, or converts to his own 
use, that property, or dishonestly uses, or disposes of, tha/ 
property in violation of any direction of law prescribing the 
mode in which such trust is to be discharged, or of any legal 
contract, express or implied, which he has made touching the 
discharge of such trust, or wilfully suffers any other person 
so to do, commits “criminal breach of trust” (s. 405.) Hence 


1 Reg. v. Sita, 18 Bom. 212. The conclusion arrived at by the High 
Court was by no means a necessary one. Many years ago I was 
throwing stones into a mountain lake in Ireland, when a much-prized 
ring followed the stone. Next year, when the water went down, the 
ring was found, and was duly restored to me. 

2 Reg. v. Parbutty Churn, 14 Suth. Cr. 13. 
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the two ingredients in the offence are, first, an original trust, 
and, secondly, a dishonest appropriation of the trust property. | 

A trust may be defined as, any arrangement by which one 
person is authorized to deal with property for the benefit 
of another. This definition will cover both clauses of the 
description of a trust given in s,405. A person is entrusted . 
with property, when he is given the actual possession of it, 
as the trustee of a marriage settlement, or a banker. He is 
entrusted with dominion over it, when the possession remains 
with the owner, but he is given authority to dispose of it 
under certain conditions, as a shopman, or an agent, with a 
power of attorney tosell. In general there can be no doubt 
as to the existence of a trust, oras to the obligations created 
by it. Difficult questions of this sort often arise in the civil 
courts, especially in such cases as those of implied trusts, 
precatory trusts, or voluntary trusts. No criminal liabilit 
can arise in such cases if the party acts honestly, thoug 
wrongy , under a mistaken view of his duties or rights,! or 
wher’ che entire transaction out of which the alleged trust 
ariy gis bond fide disputed.2, Where, however, the trust and 
the dishonest breach of it are both made out, it would de no 
answer to a charge under these sections that the accused had 
an interest in the property, provided it was not an interest 
which justified his mode of dealing with it. There is nothing 
to prevent one partner being convicted under s. 405 of 
criminally misappropriating the partnership property.’ So 
a mortgager in possession, who wilfully incurs arrears of 
Government revenue, and allows the property to be sold, and 
then purchases it benamee, with the object of holding it free of 
the claim of the mortgagee, has committed an offence under 
the same section.* And conversely, where property has been 
_ pledged to another, who then makes use of or deals with the. 
property, he will be guilty of breach of trust, according as 
he 1s justified in his acts by the terms of the pledge, and, if 
not justified, according as his conduct is dishonest (s. 24) 
or not. 


§ 515. Husband and Wife——The Madras High Court has 
held that a married woman cannot be convicted of criminal 


1 6 Mad. H.C. Rulings 28; Reg. v. Norman, C. & M. 501. 
* Reg. v. Jaffir Naik, 2 Bom. H.C. 1338. 
re . ee v. Okhoy Coomar, 18 B.L.R. 307; Reg. v. Tankard (1894), 1 
S Ram Manick Shaha v. Brindabun Chunder, 21 Suth. Civ. R. 280. 
5 3 Mad. H.C. Rulings 6; 6 Mad. H.C. Rulings 28. ; 
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breach of trust in respect to her husband’s property, since 
she has a joint possession of it with him.’ I doubt, however, 
whether this ruling would be adhered to at present. The 
subject has already been discussed with reference to a similar 
ruling as regards theft. (See ante, § 495.) Iam not aware 
of any decision as to the liability of a married woman, where 
2 criminal breach of trust has been committed by her in 
reference to the property of a person who was not her hus- 
band. The difficulty, of course, would be felt where the 
breach of trust arose in consequence of the violation of some 
legal contract, express or implied, and where the married 
woman was “disqualified from contracting by any law to 
which she was subject.””?. It might possibly be held, on the 
analogy of contracts unsupported by any consideration,® that 
although the married woman could not be compelled to 
carry out the terms of the trust, she could be punished if 
she wilfully rh eetoea those terms, and then disposed of 
propery which did not belong to her as if it was her own.4 No 
such ditficulty would occur, if the breach of trust consisted 
“‘in violation of any direction of law prescribing the mode 
in which such trust is to be carried out.’’ It has been held 
in England that a married woman could be convicted of 
larceny as a bailee, on the ground that a contract was not 
essential to a bailment, ard that it was immaterial whether 
there was a valid contract or not.”* If a shopwoman sold 

oods across the counter, and then kept the price for herself, 
ii do not think it would avail her to prove that she was 
a married woman. She would certainly have committed 
criminal misappropriation (ante, § 511). Where a person 
was entrusted with money to buy coals, and he bought them 
and put them into his cart, and on his way back abstracted 
part, delivering the remainder as all that the prosecutor was 
entitled to, a question arose, whether the prisoner could be 
said to have been entrusted with the property of the prose- 
cutor, so as to satisfy the English statutes. The conviction 
was affirmed. Some of the judges held that the coals being 
purchased with money given by the prosecutor for that 
express purpose, vested in him, and were held by the prisoner 


1 Mad. H.C. Rulings, 10 Nov., 1864; S.C. Weir, 103 [174]. 
* Indian Evidence Act, I. of 1872. s. 11. 
% Coggs AG ao 1 Sm. L.C. 281; Batife v. West, 13 C.B. 466; S.C. 
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on trust for him. Others thought that a specific appropri- 
ation by the prisoner was necessary to vest the property in the 
prisoner, but the Court was unanimous that, if such an express 
appropriation were necessary, it was made out by the facts. 


§ 516. Most of the cases decided in India have turned 
upon the question whether the facts proved against the 
accused amounted to a breach of trust. In a case before the 
Allahabad High Court, it appeared that the Government had 
made a contract with a Calentta firm to supply them for 
two years with an article called gazz, at Rs. 1-12-6 per piece. 
The prisoner was a Government servant, whose duty it was to 
certify the article received as being according to sample, to 
receive the money due, and pay it over to the contractors. It 
was charged against him that he had induced the contractors 
to make a new arrangement with him, unknown to the 
Government, by virtue of which he purchased as much 
gazzt as was required, from an Allahabad firm, at Rs. 1-6 per 
piece, charging. Rs. 1-12-6 to Government, and on receipt of 
the amount credited the whole as paid to the Calcutta firm, 
while he really only paid at the rate of Rs. 1-6 to the Alla- 
habad firm, pocketing the difference fur himself. The Court 
held that “if this state of facts had been proved, it amounts 
to the offence of criminal breach of trust. Itis, by whatever 
technical name it may be called, astealing of the difference 
between the two prices by a servant of Government, and a 
falsification of accounts with the object of proving the crime.” 
As a matter of fact the Court held that such a state of facts 
had not been proved. Petheram, C.J., went on to make the 
following observations upon the law of criminal breach of 
trust, in reference to cases where a servant, employed to pay 
a bill for his master, obtains a commission or a reduction of 
the price for his own benefit. 

“Now, if the account be an open one, that is, an account 
of which the items have never been checked or settled, and 
if the transaction amounts to a taxation of the bill, and 
a reduction of the price by the servant, it is evident that the 
servant obtains the reduction for his master; that the money 
in his hands always remains the master’s property, and that 
if he appropriates it, he steals it. But if the master him- 
self has settled the account with the tradesman for a specific 
sum, and he sends the servant with the money, and the 
servant, after making the payment, asks the tradesman 


1 Req. v. Bunkall, 33 LJ. M.C. 75; L. & C. 371. 


698 EVIDENCE OF BREACH OF TRUST. [Chap. X! 


for a present, then, if the servant takes the present anc 
keeps it, he is not guilty of stealing, because he has nc 
intention to steal; the money is given to him by a person 
whom he believes has a pelt to give it. It may be that, 
according to the strict equitable doctrines of a Court of 
Chancery, the servant is bound to account to the master for 
the money. But, however this may be, his act is a very 
different matter from a criminal offence, and I do not think 
he can be convicted of criminal breach of trust merely 
because, by a mere equitable doctrine of the Court of 
Chancery, it was obligatory on him to render an account.” } 

In @ case arising out of the insolvency of the saree a 
Bank, it appeared that the bank was incorporated under the 
Indian Companies Act, X. of 1866, by virtue of which it was 
expressly provided that dividends could only be paid out of 
profits. In an indictment against the directors and others 
under s. 409, it was laid down by Edge, C.J., that the direc- 
tors had dominion over the property of the bank, and were 
not only entitled but bound to manage its affairs, and to do so 
in accordance with the terms of the Act and the articles 
of association; that they were bound not to pay dividends 
except out of the profits of the bank; and that if they 
dishonestly, that is, knowingly and intentionally, paid divi- 
dends to the shareholders out of the deposits when there 
were no profits, intending to cause gain to themselves or 
others, to which they were not entitled, they were guilty of 
criminal breach of trust as bankers under s. 409.? 


§ 517. Evidence.—The usual evidence of breach of trust 
in regard to money received for the purpose of payment 
over, is either non-payment, or non-accounting, or false 
accounting. It must be remembered that breach of trust 
is a definite act, like theft or misappropriation, and that 
the above circumstances do not constitute it, but merely 
evidence it. Where it is the duty of the accused to pay 
over money at once, or at any different periods, his non- 
payment is prima facie evidence that he has wrongfully 
appropriated it to himself. But this presumption may be 
negatived by evidence that the delay was caused by forget- 
fulness, or that it was acquiesced in by the person to whom 
the money was due.* Non-payment, coupled with a false 


1 Reg. v. Imdad Khan, 8 All. 120, 185, 188. 
2 Rey. v. Moss, 16 All. 88. 

3% Reg. v. Jackson, 1 C. & K. 384. 

+ Reg. v. Ganpat, 10 Bom. 256. 
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count, either as to the receipt of the money or its disposal, 
s conclusive evidence;! but even a correct entry of the 
2ceipt does not negative breach of trust, if, in fact, the 
Tisoner has converted the money to his own use.*. Nor is 
t necessary to prove that any specific sums of money, 
eceived on particular dates from particular persons, have 
»een embezzled. Where money is continually coming in 
ind being paid out, such proof would be impossible. It is 
sufficient if, when the defendant is called on to account, a 
reneral deficiency is found, and if the evidence establishes 
that the general deficiency has resulted from the fraudulent 
conduct of the party charged.® <A mere failure to render 
accounts is not itself a criminal breach of trust, unless it 
appears on the whole facts that the money is dishonestly 
withheld, or has been dishonestly converted to the prisoner's 
use. 


§ 518. Offences by Servants.—Criminal breach of trust is 
liable to severgr penalties when committed by carriers, 
wharfingers, or warehouse-keepers (s. 407); by clerks, or 
servants, or persons employed as such (s. 408); and by 
public servants, bankers, merchants, factors, brokers, attor- 
neys, or agents (s. 409). No difficulty is likely to arise in 
reference to the first class. The description of the second 
class, however, which is identical with that in s. 381, 
requires a good deal of discussion. 

first. The word “servant” is employed in its widest 
acceptation. It has been held to extend to a traveller for 
a commercial firm,’ a rate collector,® and an assistant over- 
seer of the poor.’ Whether a particular official is or 1s not 
a servant, depends on the relation in which he stands to 
his employer, and the nature of his occupation. 

Therefore, secondly, to make out that the accused 1s a 
servant, he must be bound to obey the orders of his 
employer, so as to be under his control. Where he is paid 
by salary, or where he is bound to devote his whole time to 
the service of his employer, a very strong presumption 


1 ee v. Golab Khan, 10 Suth. Cr. 28; folit Mohan v. Rey., 22 
Cal. : 

2 Reg. v. Lister, D. & B. 118; 26 L.J. M.C. 26. 

3 Reg. v. Kellie, 17 All. 153. 

4 Reg. v. Murphy, 9 All. 666. 
re ye v. Bailey, 12 Cox, 56; Reg. v. Tite, L. & C. ZY; S.C. 30 LS. 

AC: : 

6 Reg. v. Adey, 1 Den. 571; S.C. 19 L.J. M.C. 149. 

7 Reg. v. Carpenter, L.R., 1 C.C. 29. 
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arises that he is a servant; but he may be a servant though 
no such elements exist in the case. “All the authorities 
seem to show that it is not necessary that there should be 
a payment by salary—for commission will do,—nor that the 
whole time should be employed, nor that the employment 
should be permanent (see s. 27, Explanation)—for it may be 
only occasional, or in a single instance—if, at the time, the 
prisoner is engaged as a servant.” Hence, where a person 
was employed by a merchant to obtain orders for him, but 
was at iberty to obtain them whenever and wherever he 
wished, and was under no obligation ta seek for them 4¢t all 
unless he liked, and was paid by commission, it was 1¢ a 
that he was not 4 servant, although in one case he Was 
bound not to employ himself for any one but the prosecutor, 
and in the other he was to receive money, and account !0r 
it in a stipulated manner.1 Where a person contracts with 
another for the performance of certain services, and that 
other sends his servant to perform them, the latter is not 
the servant of the person who requires the services, although 
he ig bound to obey him for the time? It is evident, then, 
that the question whether a man is the servant of another 
or not depends, not upon the duties which he performs. but 
upon the capacity in which he performs them. If he does 
a thing because he is told to do it by a person whom he 
must obey, he is a servant. If because it is his trade to do 
it, he is not a servant.2 A further resnit follows—that the 
performance of duties, which are apparently the same, may 
involve verv different obligations. The secretary of an 
association is its servant, and if he is also made treasurer. 
though this is not part of the duty of a secretary, he 
continues to be their servant as treasurer. He is in the 
position of a cashier. All money which he receives becomer 
at once the money of his master, and can only be paid ow 
upon his master’s orders. But if the association appoint : 
treasurer from outside, he is not a servant. His duty is t 
receive and pav out money in the usual course of business 
and to account for such money, and to be ready to pay ove 


1 Per Bovill, C.J., Rez. v. Negus, 1..R., 2 C.C. BL, p. 36; Reg. ° 
Bowers, 1..R.1C.C. 41. As to cases of merely occasional employmen 
see BR. v. Spencer, R. & Ry. 299: R. v. Hughes, 1 Moody, 370. 

: i v. Haydon, 7 C. & P. 445; the case of a driver of a hackne 
coach, 

3 Reg. v. Hey, 1 Den. 602. 

* Reg. v. Murphy, 4 Cox, 101; Tez. v. Proud, L. & C. 97; S.C. } 
L.4. M.C, 71. 
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the balance when called on. Subject to this obligation, he 
may use the specific coins or notes received by him exactly 
8s a banker may.? 

Thirdly. When a person comes in other respects within 
the definition of a servant, it is no objection that he is also 
the servant of other employers,2 nor that he is jointly 
interested with his employe: in the business in which he 
is a servant.§ 

§ 519. The words “employed as a clerk or servant” are 
wider than the words which precede them. They cover all 
cases where a person, whether he is or is not a clerk or 
servant, undertakes to perform the duties of a clerk or 
servant, although he is under no contract to perform them, 
and receives no remuneration for their discharge. C.F. was 
clerk to a local board. The prisoner was his son, and used 
to assist him in the duties of his office, and act for him in 
his absence at the meetings of the board. He was neither 
appointed nor paid by the board, nor by his father. He 
embezzled some money which was paid in at his father’s 
office for the use of the board. He was indicted on counts 
which charged that he “ being employed as a clerk of C.F.,” 
embezzled the money of C.F. ‘he conviction was affirmed. 
Brett, J., said, “ The prisoner undertook to do things for his 
father which a clerk does for his master, and to do them in 
the way a clerk does them. Now, assuming that there was 
no contract to go on doing those things, still, as long as he 
did them with his father’s agreement, he was bound to do 
them with the same honesty as a clerk, because he was 
employed as a clerk.” * These words would cover the case 
of those volunteers who render their services without pay in 
Government offices, with a view to future appointment.® 


§ 520. Where a person comes within the language of 
8. 408, he is punishable if, “ being in any manner entrusted 
in such capacity with property, or with any dominion over 
property,” he commits a criminal breach of trust in respect 
of it. He must be entrusted with it in his capacity as clerk 
or servant. Ifa clerk in an office in the Mofussil was about 
to go on leave, and his principal entrusted him with money 
to execute a private commission in the Presidency town, 


1 Reg. v. Tyree, L.R., 1 C.C. 177. 

* Reg. v. Batty, 2 Moody, 257. 

3 Reg. v. Stuart (1894), 1 Q.B. 310. 

4 Reg. v. Foulkes, L.R., 2 C.C. 150. 
Rey. v. Parmeshar Dat, 8 All. 201. 
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guilty knowledge.! If jewellery was stolen, and the stones 
were sold to one receiver, and-the gold setting to another, 
each would be punishable under s. 411. But the proceeds 
of a stolen cheque, or the change given for a stolen bank- 
note, would not be stolen property.? Lastly, the property 
must retain the character of stolen property at the time it 
is wrongfully received. In the words of s. 410: “If such 
roperty rich apseer | comes into the possession of a person 
egally entitled to the possession thereof, it ceases to be 
stolen property.” Therefore, if the owner finds his property 
on a thief, and then restores it to him that he may sell it to 
the usual receiver; or if stolen property sent by train or 
through the post-office addressed to a receiver, is stopped 
by the authorities on behalf of the owner, and then delivered 
by them to the receiver, in each case the property has ceased 
to be stolen property before it reaches his hands. A sale 
by a thief, even to a bond fide purchaser, does not give the 
latter a legal title to the possession of the article sold.* 
Where, however, stolen notes or money are bond fide changed 
for the thief, or taken bond fide irom him as a matter of 
ordinary payment, the transaction is not one of sale, and 
the receiver is entitled to the legal possession as against the 
real owner ;° and the same rule would apply in favour of a 
person who took, in the ordinary course of business, 
u negotiable instrument which had been stolen, but which, 
prior to the theft, had been so drawn or endorsed as to pass 
irom hand to hand by mere delivery.® 
Where property has been taken from its owner under 
circumstances which would be theft, except for the provisions 
of ss. 82—-85, the property is not stolen property,’ but a 
person who dishonestly kept the property tor himself, with 
xnowledge of the facts, would commit criminal] misappro- 
priation. If, however, the act of the innocent agent had 
been instigated by a criminal abettor, the transaction itself 
would be a theft, though the agent would not be a thief (s. 
108). Insuch a case, the property would be stolen property, 
and might be the subject of a charge under s. 411. 


1 Cowell's case, 2 East, P.C. 617. 

2 Reg. v. Walkley, 4 C. & P. 132. 

3 Reg. v. Dolan, Dears]. 486; 8.C.24 L.J.M.C.; Rey. v. Schmidt, L.R., 
1C.C. 15; Reg. v. Villensky (1892), 2 Q.B. 597. 

* Indian Contract Act, [X. of 1872, s. 108, illus. (a). 

5 Reg. v. Jogessur Mochi, 3 Cal. 379. 

© Bank of Bengal v. Mendes, 5 Cal. 654. 

7 See Rey. v. Beyerayt Krishna, 6 Mad. 373. 


Bees. 582-524.] RECEIVING STOLEN PROPERTY. 705 


§ 523. It is not necessary to prove who the actual thief 
was, and it is unwise, in framing the charge, to state that the 
jie were stolen by AB, from whom the prisoner received 
them ; as the prisoner might be held entitled to an uital 
if it appeared that be had not received them from AB, or 
that AB was not the thief. It is, however, essential to show 
that there was a criminal possession intermediate between 
that of the owner and the receiver.?. This criminal possession 
must be made out in exactly the same way as if the wrongful 
taker were on his trial, and in some respects more strictly. 
No statement or confession by the principal offender is 
admissible against the receiver, unless it has been made in 
the presence of the latter, or comes within the express 
provisions of the Indian Evidence Act; and a plea of guilty 
stands on no higher footing.® The conviction of the principal 
offender is not conclusive against the receiver, nor is his 
acquittal conclusive against the Crown, as on the trial of 
the receiver, the second tribunal might take a different view 
of either the facts or the law from that taken by the first.4 


§ 524. Receiving.—(2) There can be no receipt of sto!en 
goods, unless they have come into the possession or under 
the control of the accused. So long as any adverse custody 
intervenes, the receipt is incomplete. Where the prisoner 
applied at a carrier’s office for a parcel which he knew 
contained stolen goods, and, upon being shown the parcel, 
claimed it, upon which he was immediately taken into 
custody, it was held that there had been no receipt by him.® 
And so it would be if a jeweller was found bargaining with 
a thief for a stolen watch; and it would make no difference 
that the jeweller had the watch in his hand to examine it, 
provided the control over the watch, and the right to claim 
it back if the bargain went off, remained in the thief. Where, 
however, such a control existx, manual possession is un- 
necessary. If a thief brings stolen property into a shop, 
and the owner of the shop calls his servant, and desires him 
to take away the goods and pxwn them, and the thief hands 


1 Elsworthy’s case, 1 Lewin, 117; #. v. Woolford, 1M. & Rob. 384. 

2 Rex v. Cordy, MS. of Mr. Greaves; 2 Russ. 484; Jshan Muchi v. 
Reg., 15 Cal. 511. 

3 R. v. Turner, 1 Moody, 347; Rey. v. Cox, 1 F. & F.90; Act I. of 
1872, s. 80; ILI. of 1891, s. 4. 

* Foster, Crim. L. 366; eg. v. Begarayt Krishna, 6 Mad. 878. 

& Reg. v. Hill, 1 Den. 453; 8.C. 18 LJ. M.c. 199. 

6 Reg. v. Wiley, 2 Den. 37; 8.C. 24 L.J. MAC. 4. 
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them to the servant for that purpose, the receipt by the 
master is complete. Nor is.such a control inconsistent 
with a joint possession by the thief, or any other person, and 
the receiver. A man’s watch was stolen while he was in the 
company of a woman, of the prisoner, and of some others. 
Subsequently, the prisoner came to the owner of the watch, 
and bargained with him for its restoration. The woman was 
taken into a room by the prisoner, where she found another 
man, and immediately after she saw the watch on the table. 
She did not see who put it there, but it was not the 
prisoner. The jury were told that if they believed that the 
prisoner knew that the watch was stolen, and at the time 
when he went with the woman to the room where it was 
given up, the watch was in the custody of a person with 
the cognizance of the prisoner, that person being one over 
whom the prisoner had absolute control, so that the watch 
would be forthcoming if the prisoner ordered it, there was 
ample evidence to convict him of receiving the watch with 
guilty knowledge.” Finally, it is not necessary that the 
receiving should be for the benefit of the receiver. “There 
is a recelving within the meaning of the Act—whenever a 
person, knowing that goods are stolen, has possession of 
them for a bad purpose. It is immaterial whether he 
claims any property in them.”® If the prisoner takes the 
property into his possession for the purpose of concealment, 
or to assist the thief, it is a sufficient receiving, although he 
neither seeks nor gains any profit or advantage to himself.‘ 


§ 525 A mere acquiescence in, or approval of, a receipt 
by another person does not amount to a receipt by the 
person who approves, if the possession or control still 
continues to be that of the original receiver. But if stolen 
goods have been placed in the possession of a man’s servant 
or wife, or of any other person on his behalf, though without 
his knowledge, and if he subsequently, knowing the goods 
to be stolen, accepts the possession, this makes the receipt 
his own. 

Retaining.—Section 411 says: “Whoever dishonestly 
receives or retains stolen property.” Retaining seems to 


Reg. v. Miller, 6 Cox, 353. 

Reg. v. Smith, Dears}. 494; S.C. 24 L.J. M.C. 185. 
Per Lord Campbell, C.J., Reg. v. Wiley, ub. sup. 

Reg. v. Davis, 6 C. & P. 177. 

Reg. v. Dring, D. & B. 829. 

Reg. v. Woodward, L. & C. 122; S.C. 31 L.J. M.C. 91. 
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have the same relation to receiving that criminal misappro-~ 
priation has to theft. Ifa man came honestly into a aa 
sion of stolen property, and then retained it, after he had 
discovered that it was stolen, he would have committed the 
offence of dishonestly retaining.! 


§ 526. Guilty Knowledge.—(3) The accused must have 
known, or have had reason to believe, the property to be 
stolen (s. 411). The latter phrase is satisfied by something 
short of actual knowledge.? On the other hand it involves 
more than mere suspicion. In a case under s. 414, where 
the language is the same, Melvill, J., said: “It was not 
sufficient to show that the accused was careless, or that he 
had reason to suspect that the property was stolen, or that 
he did not make sufficient inquiry to ascertain whether it 
had been honestly acquired. The word ‘believe,’ in s. 414, 
is a very much stronger word than ‘suspect, and it 
involves the necessity of showing that the circumstances 
were such that a reasonable man must have felt convinced 
in his mind that the property with which he was dealing 
was stolen property.”* Of course, guilty knowledge 1s 
purely a matter of fact, which depends on the circumstances 
of each particular case; such as the nature of the goods 
offered for sale, the position in life of the person who offers 
them, the mode in which he accounted for their possession, 
tthe secrecy of the transaction, the absence of inquiry where 
the facts were obviously suspicious, the low price at which 
they were bought,* the voncealment or defacing of the 
goods after they passed into the possession of the receiver. 
If an ayah was to offer English jewellery, or a native 
‘servant was to offer English plate or wine for sale, and the 
articles were bought without any inquiry, or upon the 
‘strength of answers clearly unsatisfactory, I think the 
tribunal would have little ditficuly in dealing with the case.® 


§ 527. Under English law it was always open to the 
prosecution to show, as evidence of guilty knowledge, that 
tthe accused had on other occasions received other property 
from the prosecutor by the same thief ;° but it was held that 


1 4 Mad. H.C. Rulings 42. 
2 Per Scotland, C.J., Reg. v. Veeree, Mad. Sess., April 28, 1862. 
Rey. v. Rango, 6 Bom. 402. 
4 1 Hale, P.C. 620; 2 East, P.C. 765; Rey. v. Mallory, 183 Q.B.D. 88. 


5 See, as to the fraudulent possession of stolen property b rsons 
who cannot satisfactorily account for their possession Of ie, Madras 
Act, VIII. of 1867, s. 17. 


6 Reg. v. Dunn, 1 Mood. 146. 
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it was not admissible evidence that he had received other 

roperty stolen by different thieves from different owners.* 

he latter evidence has always seemed to me to be more 
damnatory than the former. It is now admissible in England, 
under certain restrictions, by 34 & 35 Vict., c. 112, s. 19. 
The Indian Evidence Act, I. of 1872, s. 14, is in accordance 
with the later view. Illus. (a) gives as an example, the case 
of a receiver found in possession of a particular stolen article, 
and proceeds: “‘the fact that at the sume time he was in 
possession of many other stolen articles 1s relevant, as tending 
to show that he knew each and all of the articles, of which 
he was in possession, to be stolen.” It will be observed 
that the other stolen articles,as to which evidence is offered, 
are stated to have been in his possession at the same time 
as the particular article as to which he is charged. This 
agrees with the decisions on the express wording of the 

nglish statute.2 It does not, however, fullow from the 
illustration that evidence would be inadmissible of previous 
undoubted receipts of property undoubtedly stolen, although 
no longer in the possession of the accused. Explanation 2, 
and filus. (lb) contained in s. 1 of the Amending Act, III. of 
1891, tend to show the contrary, and also that previous 
convictions for a similar offence could be proved for the 
same purpose. 


§ 528. The mere fact of recent possession of stolen 
property is, in general, evidence of theft, not of receipt of 
stolen property with guilty knowledge (see ante, § 499). 
The effect to be given to such possession is, however, a 
question not of law but of fact.2 If it was proved that 
a house had been broken into at night, and in a few days 
after the property was found in the possession of a person 
who was in the habit of making miscellaneous purchases 
from all who offered to sell, the presumption would be that 
he had received the goods rather than stolen them. In all 
such cases charges for theft should be added to charges for 
receipt, and vtce versed. A person found in possession of 
various pieces of stolen property, even though they were 
stolen at different times and trom different persons, can only 
be convicted of a single offence under s. 411, unless it can 
be shown that he received them at different times. Each 
receipt is a single offence as to all the property then and. 

1 Reg. v. Oddy, 2 Den. 264; S.C. 20 L.J. M.C. 198. 


2 Reg. v. Carter, 12 Q.B.D. 522; Reg. v. Drage, 14 Cox, 85. 
3 Ina Shetkh v. Reg., 11 Cal. 160; Indian Evidence Act, s. 114 (a): 
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there received. Possibly there might be different offences, 
af a thief, being possessed of different articles of property 
stolen from different persons, made distinct bargains as to 
each with the receiver, one after the other.} 


§ 529. The question whether an offence can be committed 
under s, 411 in respect to the property of a husband received 
from the wife,? depends upon the question already discussed, 
whether a wife can steal trom her husband (ante, § 495). 
A husband may be convicted of receiving stolen property 
from his wife, knowing it to have been stvlen by her, or by 
any other person.?> In the converse case, a wife might be 
convicted of receiving from her husband. The court might, 
of course, take the charitable view, that the wife was merely 
acting under the orders of her husband, and had no know- 
ledge that she was committing a criminal offence.‘ 


§ 5380. The offence created by s. 411 is liable to severer 
penalties under s. 412, if the property was known or 
reasonably believed to have been transferred by tho 
commission of dacoity, or if, being known or believed to be 
stolen property, it was received from a person whom the 
accused knew or believed to belong, or to have belonged to 
a gang of dacoits. ‘lhe essence of the offence under 
s. 412 is the special knowledge or belief connecting the 
property with a dacoity or with dacoits. This must be 
specially made out.° The accused must be a person different 
from the dacoits. A duacoit who retains the property he has 
obtained by his dacoity cannot be punished under s. 412 for 
an offence distinct from the dacoity.® 


§ 531. A further aggravation of the offence under s. 411 
is created by s. 413, where the accused is shown habituail 
to receive or deal in stolen property.’ It is difficult to say 
what sort of evidence will be admissible and sufficient to 
procure a conviction under this section. At the very least 
two acts of receiving or dealing in stolen property must be 
proved or presumed ; and these acts must be at some little 
distance of time, otherwise they could not be taken as 


1 Ishan Muchi v. Reg., 15 Cal. 511; Reg. v. Makhan, 15 All. 317. 

2 Reg. v. Kenny, 2 Q.B.D. 307. 

3 Reg. v. McAthey, L. & C. 250; 32 L.J. M.C. 35. 

4 Reg. v. De Silva, 5 N.W.V. 120. 

5 Reg. v. Samiruddin, 18 Suth. Cr. 26. 

6 Reg. v. Abool Hossein, 1 Suth. Cr. 48. 

7 See, as to the apprehension and punishment of repute. thieves, 
Madras Act, VII. of 1867, s. 23. 
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establishing a habit. In a case where a conviction under 
this section was set aside, the Court said: “ We do not think 
that a man can be said to be habitually receiving stolen 
oods, who may receive the proceeds of a dozen robberies 
rom a dozen different thieves on the same day, but, in 
addition to the receipt from different persons, there must 
be a receipt on different occasions, and on different dates. 
‘Where a man had been several times actually convicted this 
would, of course, be sufficient, and the previous convictions 
would be the best evidence against him, since having been 
himself a party he could not dispute them. Previous con- 
victions need not be proved by production of the record. 
It is sufficient if the fact be certified by the clerk of the 
court, or other officer having the custody of the records of 
the court where the conviction took place, or by a certificate 
signed by the officer in charge of the gaol in which the 
accused was confined, or by production of the warrant of 
commitment.22 Where there have been no convictions the 
acts which are relied on as evidencing a habit must in general 
be aroved, just as if each were the subject of a separate 
indictment. Sometimes this might not be absolutely 
necessary. If it could be shown that a man kept a shop 
which was frequented by persons who were and who must 
have been known by him to be thieves; if the nature of the 
goods which he purchased, the price which he paid, the 
recautions with which the goods were bought, kept, or 
isposed of; the contrivances employed in the premises for 
concealment, for rapid exit, and for preventing entrance, and 
other similar circumstances gave strong evidence of a general 
nature of the trade pursued, even a single instance of 
recelving brought Lome for the first time might be sufficient 
to warrant a conviction. But it would always be necessary. 
to watch such evidence very narrowly. 


§ 532. Prisoners cannot be tried at the same trial for 
receiving or retaining under s. 411, and for habitually 
receiving or retaining under s. 413, these two offences not 
being oftences of the same kind. ‘lhe proper course would. 
be to try the accused first for the offences under s. 411, aud 
then, if he were convicted, to try him for the offences under 
s. 413, putting in as evidence the previous convictions. 
under s. 411, and proving the finding of the rest of the 
property in respect of which no separate charge under 


Vv. Baburam, 19 Cal. 190. 2 Crim. P.C., s. 511. 
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s. 411 could be made or tried by reason of the provisions of 
the Crim. P. C., s. 453.3 

Section 414 is apparently intended to apply to cases 
where there has not been such a possession as would support 
a charge against the accused, as a receiver under s. 411. 
Where there has been such a possession the offence is com- 
plete (ante, § 524). A charge under s. 414 would in many 
cases be advisable as an alternative charge, but would not 
constitute a distinct offence where there was a conviction 
under s. 411. 

§ 533. Cheating.—‘“‘ Whoever, by deceiving any person, 
fraudulently or dishonestly induces the person so deceived 
to deliver any property to any person, or to consent that 
any person shall retain any property, or intentionally induces 
the person so deceived to do or omit to do anything which 
he would not do or omit if he were not so deceived, and 
which act or omission causes, or is likely to cause, damage 
or harm to that person in body, mind, reputation, or 
property, is said to ‘ cheat.’ 

EKeplanation.—A dishonest concealment of facts ,is a 
deception within the meaning of this section ” (8. 415). 

In order to make out the offence of cheating, it 1s neces- 
sary to establish (1) that some one was deceived, (2) frau- 
dulently or dishonestly, and (3) that by means of such 
deceit he was induced to change his position. 


1. Deceit.— Nothing can be more general than the language 
of the section upon the first point. All it requires is, that 
there should be a person who deceives, and another person 
who is deceived. <A person is deceived who is led to believe 
that which is untrue; but a person cannot be sued or 
indicted for deceiving him, unless he leads the other to 
believe that which he himself knows to be untrue.? No 
attempt is made to define the nature of the deception, or 
the mode by which it is carried out, except that it must 
satisty the other words of the section, by being fraudulent 
or dishonest as regards the person who uses it, and by 
being the operative cause which leads the person upon 
whom it is used, to do the thing for which it is used. 
In general, cheating is effected by the direct assertion as 
a fact of something which is false. Under the Code, it 


1 As anes ay ies Koondoo, 8 Cal. 634. 
2 Derry v. , 14 App. Ca. 3387; per Jervis, C.J., Beg. ¥. Welmunx 
Dearsl. 188; 5.C. 22 L.J. MC. 118. °°” sat : 
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is immaterial whether the fact so asserted is represented 
as existing, or as about to take place.’ It is equally 
cheating if a man obtains credit by falsely representing 
that he has an estate, or that he is about to come into an 
estate ; that he has a rich wife, or that he is about to marry 
a rich wife?) In many cases, however, the very nature of 
the transaction implies an assertion. If a shopkeeper sells 
goods by the pound, or the yard, or the quart, it is implied 
that the weight or measure conforms to the usage of the 
place, and it would be cheating to make use of a false weight 
or measure.» So when a man buys goods, and pays tor 
them by cheque; this is not equivalent to a statement that 
he has funds to that amount then at the bank, because he 
may intend to pay in money before the cheque can he 
hedel stash or he may believe that his cheque will be 

onoured, even though his account is overdrawn; but it 
does amount to a representation that he has authority to 
draw upon the bank, and that his cheque will be paid. It 
these representations are false to his knowledge, he will 
have cheated the shopkeeper.t/ The same principle applies 
where a flash note is passed off as a genuine one,’ or where 
the note of a bank that has stopped payment is given in 
exchange for goods. In the lutter case, however, it should 
be alleged as the deceit, that the note was represented as 
being of the present vaiue for which it was tendered, as it 
miay possibly turn out to have been of some value, if proved 
as x vebt on the liquidation of the bank.® 

§ 534. In many cases of sales the law implies an affirmation, 
upon which the purchaser is entitled to rely, and if he is 
deceived by its falsity he is cheated. <A sale of goods 
implies that the seller has a right to dispose of the goods.? 
If a thief, or receiver of stolen goods, sells them to a bond 
fide purchaser, from whom they may be claimed at any 
moment by the real owner? he cheats him. A sale of 
gouds by sample implies a warranty that the bulk is equal 
tu the sample,® and if they are known by the seller to be 


! Section 415, illus. (/ 22, 
2 Reg. v. Howarth, 11 Cox, 588; Reg. v. Archer, Dears). 449, 
+ 1] Kast, P.C. 820. 
* Reg. v. Hazelton, L.R., 2 C.C. 184. 
& Reg. v. Coulson, 1 Den. 592; 8.C. 19 L.J. M.C. 182. 
Reg. v. Smith, 6 Cox, 314; Reg. v. Evans, Bell, 187. 
* Indian Contract Act, IX. of 1872, s. 109. 
& Jbid., 8. 108, illus. (a). 
9 Tbid., s. 112. 
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inferior to the sample, he has cheated the purchaser, and it 
is not necessary to prove that they were not worth the price 
given for them.1. The mere sale of an article implies no 
assertion that it is good of its kind, but it does imply that 
it is the kind of thing which it is represented as being; for 
instance, that it is silver, aud not merely a composition with 
some of the qualities of silver.2 Where the article has 
obtained a particular denomination, as scarlet cuttings in 
the China trade, it must be commercially saleable under that 
denomination.®= Under Act IV. of 1889, s. 17, a sale of 
goods to which eny trade-mark or description is applied, 
implies a warranty of the genuineness of the mark, and the 
truth of the description, unless some express statement in 
writing to the contrary has been delivered by the seller to 
the bnyer. A person who simply sells an article does not 
undertake that it shall answer the purpose to which the 
purchaser intends to put it, or indeed any purpose. But if 
the purchaser stipulates that it shall be fit for a particular 
pusperes as, for instance, that a horse shall be fit to carry a 
ady, it would be cheating to sell him an animal which was 
known to be a runaway, or a buck-jumper.‘ So, if’ the 
very nature of the article indicates that it is intended for 
a particular purpose, as, for instance, copper sheathing for a 
ship, or a pole for a carriage, it must be reasonably fit for 
that purpose And it would be cheating wilfully to supply 
sheathing that would corrode on the first voyage, or a pole 
that would snap on an ordinary emergency. 


§ 535. Much difficulty has been felt in England in 
eonsequence of the words of tle statute 24 & 25 Vict., 
ec. 96, s. 88, which requires that the property shall have been 
obtained “by a false pretence.” These words have been 
held to mean a false affirmation of an existing fact. Accord- 
ingly, it has been decided that untrue praise of an article 
intended to be bought did not come within the meaning of 
the statute, provided the affirmation is of what is mere 
matter of opinion, and did not amvuunt to an assertion of a 
definite notable fact. On this ground a conviction was held 
bad, where the prisoner induced a pawnbroker to advance 
him money upon some spoons, which he represented as 


I.P.C., 8. 415, illus. (e); Reg. v. Abbott, 1 Den. 278. 

Reg. v. Roebuck, Dearsl. & B. 24; S.C. 25 L.J. M.C. 101. 
Act IX. of 1872, 8.113; Bridge v. Wain, 1 Stark. 504. 
Steg. v. Kenrick, 5 Q.B. 49. 

Act IX. of 1872, 8.114; Randall v. Newson, 2 Q.B.D. 102. 
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silver-plated spoons, which had as much silver on them as 
Elkington’s A (a known class of plated spoon), and that the 
foundations were of the best material. The fact was, that 
the spoons were plated with silver, but were, to the prisoner’s. 
knowledge, of very inferior quality, and were not worth the 
money advanced upon them. here, however, the defen- 
dant, knowing that a particular piece of jewellery was onl 
6-carat gold, falsely represented that it was 15-carat gold, 
and thereby induced the prosecutor to purchase it, this was 
held to be a statement of a fact, and not of an opinion, and 
the conviction for cheating was upheld.? And so where he 
represented a packet as containing “ good tea,” when three- 
quarters of its contents was matter unfit to drink, and 
injurious to health? 


§ 536. It is probable that in cases under s. 415, the 
courts will consider, not whether the statement of the 
accused was an assertion of a fact or of an opinion, but 
whether the statement itself was false to the knowledge of 
the person making it, and, being false, was used for the 
panne of deceiving, and did deceive. The remarks of 

r. Greaves, the learned editor of Russell on Crimes, upon 
the above distinction, though they cannot Sieh baal in England 
against the weight of decided cases, may be considered with 
advantage when similar cases arise in India. He says,' 
‘In order to bring a case within the statute, the following 
things are alone requisite: (1) A false pretence; (2) an 
obtaining of property by it; (3) an intent to defraud. And 
the correct way to determine whether any particular case 
falls within it is, not to consider each of these things 
separately, but to look at them all together; for no case is 
within the statute unless all of them exist in tit. One 
error, in some cases, seeins to have been to consider the 
pretence apurt from the finding of the jury, that it was 
made with intent to defraud. One may extol an article 
innocently and another fraudulently in similar terms, but 
the latter alone is within the statute. 

“As to the distinction between a representation that 
articles are better in point of quality, and a representation 
that they are entirely different from what they really are, 
there is nothing in the statute which warrants any such 
distinction. What the statute requires is, that there shall 


1 Reg. v. Bryan, D. & B. 265; S.C. 26 L.J. M.C. 84. 
2 Reg. v. Ardley, L.R., 1 C.C. 301. 
3 Reg. v. Foster, 2 Q.B.D. 301. 4 2 Russ. 667, n. 
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be a false pretence.! Then, is a representation as to quality 
a pretence ? Possibly, where such a representation is made 
on the mere inspection of an article 1¢ may be rather a 
matter of opinion than a pretence. But where it is made 
with a full knowledge of the quality of the article, it is not 
opinion (for opinion must cease when knowledge exists), but 
an affirmation of a known fact—in other words, a pretence. 

“ As to the remark, that if extolling goods be within the 
statute, depreciating them must be so also, the answer is, 
that if a person were to induce an owner to part with his 
property by falsely representing it as of inferior value, the 
case would clearly be within the statute if the representa- 
tion were made with intent to defraud. Suppose a veteri- 
hary surgeon represented that a valuable race-horse had a 
fatal disease when he well knew that it had not, and b 
that means obtained it at the price of a useless horse, with. 
intent to defraud the owner, the case would clearly be 
within the statute.” 

In one respect the Code avowedly renders criminal a class 
of cases which are not so by English law, viz. where a party 
induces another to enter into a contract by a false statement 
as to his own intention to carry out its terms? This may 
create a great deal of difficulty. Whenever a contract is 
entered into, each party leads the other to believe that he 
intends to perform his own part. If he subsequently fails, 
there will be nothing to prevent an indictment being laid 
under this section, and the only question will be whether at 
the time of making the contract he intended to carry it out. 
in my opinion, the only safe rule to lay down will be, that 
mere breach of contract is not even prima facie evidence 
of an original fraudulent intention.2 It will lie upon the 

rosecution to establish this intention affirmatively; as, for 
instance, by showing, in the case of a borrower, that he was 
hopelessly insolvent when he contracted the loan, and had 
no expectation of being able to repay it;* in the case of a 
contract to deliver goods, that the person never had the 
means to deliver them, and never took any steps to procure 
them. It must be recollected that where un act is in itself 
innocent, but may become unlawful by being done with a 

1 By s. 415, “a deceiving.” 2 See illus. Cf) and (y). 

3 Affirmed by the Madras High Court, Cr. P. 90 of 1863, and per 
Scotland, C.J., in Reg. v. Wilson, 2nd Mad. Sess., 1870; ace. Heg. v. 
Hargovondas, 9 Bom. H.C. 448; Reg. v. Kadir Bux, 3 N.W.P. 16; Leg. 


v. Sheudurshun, ibid. 17. 
4 See ex parte Bayley, L.R., 8 Ch. 244. 
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particular intention, or under particular circumstances, the 
presumption of innocence prevails till the facts which 
destroy it are proved (see ante, § 5). 


§ 537. It is not necessary to show that the false represen- 
tation by which a person is cheated was addressed to him 
individually, or even that his existence was known to the 
accused at the time, or that there was any special intention 
to defraud in particulur. In a case where a person answered 
a fraudulent advertisement, it was laid down that a false 
pretence made to the public in general is addressed to all 
persons to whose knowledge it may come, and who may 
desire to act upon it; and if a particular person, after seeing 
or hearing it, acts upon it, and goes to the person from 
whom it proceeds, and, upon the faith of it, parts with his 
money or goods, it becomes an advertisement to that 
particular person, who is one of the class of persons for 
whom it is intended. And so, in a case against officials of 
an insolvent bank, Edge, C.J., laid it down to the jury, that 
if they published balance sheets which were, and which they 
knew .to be, materially false, with the view of defrauding 
the shareholders or depusitors by inducing them to leave 
their money in the bank, when they would otherwise have 
drawn it out, and if they succeeded in this object, this was 
the offence of cheating under s. 418.? 


§ 538. The offence of cheating may be committed by 
conduct without any words. A well-known instance is that 
of the defendant who obtained credit in a university town 
by going into a shop in the cap and gown of an under- 
graduate.* And so, in a case where the defendant had 

retended that he was a captain in the East India Service, 
leridge, J., said it would have been sufficient if he had 
merely appeared in unifurm without saying anything about 
himself.t So where the defendant, in the assumed character 
of a porter from an inn, delivered a parcel, as if it caine 
from the country, with u printed ticket charging carriage and 
rterage, which he received, and the parcel turned out to 
be a mock parcel, worth nothing, Lord Ellenborough, C.J., 
said: “I take the defendant to have uttered every word 
contained in the ticket which he brought with the parcel.” © 


1 Per Lord Russell, C.J., Reg. v. Silverlock (1894), 2 Q.B. 766. 
2 Reg. v. Moss, 16 All. 88. 

3 Rey. v. Barnard, 7 C. & P. 784. 

* Reg. v. Wickham, 10 Ad. & EI. 84. 

3° Reg. v. Douglas, 7 C. & P. 785, note (a). 
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In the case of Ward v. Hobbs Bramwell, L.J., said : 
‘Before 1 man can complain of fraud he must show that 
there is something done intentionally to deceive him as an 
individual, or as one of a class, or as one of the public; and 
it is not enough that he shows certain conduct not done with 
that view or intent, but which may have that consequence.” 
He put as an instance the case of an extravagant person, for 
the sake of display, wearing handsome rings and driving 
a brilliant equipage, and sv obtaining credit with his tailor. 
This, of course, was not a fraud, as the tailor merely drew an 
inference as to his wealth, from conduct which had no other 
object than to gratify his own love of show. But if wv 
swindler without any real means set up in a town, hired a 
handsome house, drove about ina handsome carriage, and 
lived in an expensive manner, and used the reputation for 
wealth which he acquired in this way, for the purpose of 
obtaining goods on credit, this would certainly be cheating, 
and would at all events be the best evidence, that he had 
from the first no intention of paying for what he bought. 


§ 539. Concealment of Facts.—By the Explanation to 
s. 415 it is declared that “a dishonest concealment of facts 
is a deception within the meaning of this section.” By 
s. 24 a man is said to do a thing “ dishonestly ” when he 
does it with the intention of causing wrongful gain to one 
person, or wrongful loss to another person. It seems to me,, 
therefore, that no one can be said to have dishonestly con- 
cealed facts within the meaning of this Explanation, unless 
he has wilfully suppressed something which it was his duty, 
as between himself and the person with whom he is dealing,,. 
to disclose. In other words, it must be a concealment of 
which that other person has a right to complain, and for 
which he may obtain redress, either by an action for traud, 
or by a suit for rescinding the contract. “ Fraud must be 
committed by the affirmance of something not true within 
the knowledge of the affirmant, or by the suppression of 
something which is true, and which it was his duty to make 
known.” * Apparently, then, the question in all such cases- 
will be, has the defendant conccaled something which it was 
his duty to make known? If not, the guin which he has 
obtained for himself is not wrongful gain. 


1 3 Q.B.D. 150, at p. 157 ; see post, § 543. 
2 Per Pramwell, B., Horafall v. Thomas, 31 L.J. Ex. 322, p.3828; S.C..- 
1H. & C. 90, p. 100. 
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§ 540. Under the Transfer of Property Act, it is provided 
that on a sale of movable property. and in the absence of a 
contract to the contrary, “the seller is bound to disclose to 
the buyer any material defect in the property, of which the 
seller is and the buyer is not aware, and which the buyer 
could not with ordinary care discover.” Further, “the seller 
shall be deemed to contract with the buyer that the interest 
which the dealer professes to transfer to the buyer subsists 
and that he has power to transfer the same.” Conversely, 
“the buyer is bound to disclose to the seller any fact as to 
the nature or extent of the seller’s interest in the property 
of which the buyer is aware, but of which he has reason to 
believe that the seller is not aware,and which materially in- 
crease the value of such interest.” 1 Accordingly, a person who 
sold a house which was apparently in a sound condition, but 
which was really In a dangerous state ; or a person who sold 
an estate as free of encumbrances, which he had mortgaged 
to another (s. 415, ellus. (¢) ), would commit a fraud if he con- 
.cealed the defects in his property or title. It will be observed 
that the clause as to the duties of a buyer differs from that 
which relates to a seller. ‘The facts which he is so bound to 
disclose are facts relating, not to the property itself, but to 
the nature or extent of the seller’s interest in it. It seems 
to be still good law in India that a purchaser commits no 
fraud by buying a property at its ordinary agricultural value, 
‘without disclosing the knowledge which he has acquired that 
it contains a valuable mine.” But he would be guilty of 
cheating if he bought from a reversioner his interest in the 
estate, without intorming him that the intermediate life 
estate had just fallen iv, and knowing that the vendor was 
ignorant of the fact. 

§ 541. Under “The Transfer of Property Act,” s. 108 (a), 
“I'he lessor is bound to disclose to the lessee any material 
‘defect in the property, with reference to its intended use, of 
which the former is, and the latter is not aware, and which 
the latter could not, with ordinary care, discover.” It is not 
clear how far this is intended to alter the law of England. 
Where a man takes a long lease of a house, he knows that 
he must for his own sake put it into thorough repair, and he 
is generally bound by express covenant to do so. In that 


) Act IV. of 1882, 8.55; § 1 (a); §2; § 5 (@). An omission to 
ee the disclosures mentioned in §§ 1 (a) and 5 (a) is fraudulent, 
@ 


- § 6. 
“ Per Lord Thurlow, C., Fox v. Mackreth, 2 Bro. C.C, 420. 
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process he usually finds numbers of defects which he had 
never anticipated, and which would render the house un- 
inhabitable till made good. “In the ordinary case of lessor 
and lessee there is no implied covenant on the part of the 
landlord that the building shall be fit for the purpose for 
which it is let.1. On the other hand, where a person takes 
a furnished house for immediate occupation for a limited 
time, it is implied that it shall be fit for immediate 
occupation, and the contract is broken if it is not so; as, 
for instance, if the house is infested with buves, or if the 
drains are out of order.2— There seems no reason why the 
same principle should not apply to an unfurnished house, 
where it was known that the new tenant intended imme- 
diately to move in his furniture, and commence residence. 
Such a case would certainly come within s. 108 (a). If a 
charge of cheating were founded upon this section, it would 
be necessary to consider very carefully what the intended 
purpose was, how far it was communicated to the lessor, 
what statements as to the condition of the house with 
regard to repair had been made on one side, and asked for 
on the other, and on whom the obligation to execute all 
necessary repairs was cast. 


§ 542. Several sections of the Contract Act relating to 
sales of goods have already been discussed.2 Upon the 
question now under discussion, s. 116 has an important 
bearing. “In the absence of fraud, and of any express 
warranty, the seller of an article, which answers the 
description under which it was sold, is not responsible 
for a latent defect in it. Illustration. <A sells to B a horse. 
It turns out that the horse had, at the time of the sale, a 
defect of which A was unaware. A is not responsible for 
this.” Suppose A knew that his horse had a spavin. 
Would it a fraud to sell it without calling attention 
to the fact? If so, it would seem to follow that he would 
be guilty of cheating. This is certainly not the law of 
England, and it would require much consideration before 
it was decided that it had become the law of India. 

The English and American law is laid down as follows 
by Mr. Justice Story: “The general rule, both of law and 
equity, in regard to concealment is, that mere silence with 


1 Searle v. Laverick, L.R., 9 Q.B., p. 181, per Blackburn, J. 

2 Smith v. Marrable, 11M. & W.5; Wilson v. Finch Hatton, 2 Ex. D. 
.336; see per Kelly,C.B., at p.342; Sarson v. Roberts (1895), 2 Q.B. 395. 

3 See ante, § 534, as to Act IX. of 1872, ss. 109—115. 
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regard to a material fact which.there is no legal obligation 
to divulge, will not avoid a contract, although it may 
operate as an injury to the party from whom it is con- 
cealed.” ‘“ Although a vendor is bound to employ no 
artifice or disguise for the purpose of concealing defects. 
in the article sold, since that would amount to a positive 
fraud on the vendee; yet, under the general doctrine of 
caveat emptor, he is not bound to disclose any defect of 
which he may be cognizant, although his silence may 
operate virtually to deceive the vendee.”! Both branches 
ot the rule are illustrated by two cases decided by Lord 
Ellenborough, C.J. In one a vessel was sold with all faults. 
The seller knew of a latent defect which rendered it un- 
seaworthy, but no attempt was made to conceal the defect. 
It was held that the sale was effectual, and that the seller 
had no ground for compluint.2~ Au opposite decision was 
given in an exactly similar case where the defect had been 
concealed.2 Both cases were relied on by Brett, L.J.,4 as 
establishing the proposition, “that the seller makes no 
representation as to the quality of the thing he sells by 
a mere offer of sale, and that he makes no representation 
that he himself does not know of a defect in the quality.” 

§ 543. The whole law upon this subject was exhaustively 
discussed in the case of Ward vy. Hobbs, which was finally 
decided in the House of Lords.© There the defendant was 
owner of a herd of pigs, which was attacked by typhoid 
fever. Many of the herd died, and he then sent the rest for 
sale in a public market. The conditions of sale stated that 
no warranty was given, and that the lots were to be taken 
with all faults. The pigs had no outward appearance of 
disease, but the jury fouud as a fact, which was the basis of 
the subsequent decisions, that the defendant knew that the 
pigs had a disease dangerous to lite, und were worthless 
when sold. Almost immediately after removal, the pigs 
sickened and died of typhoid fever, and infected other pigs. 
belonging tv the purchaser, which also died. On these 


1 Story, Contracts, ss. 511,551, cited and approved by Lord O’Hagan ;. 
4 App. Ca., p. 26. 4 have not been able to verify these quotations in 
the only edition of Story to which I have had access—that of 1847,,. 
where the corresponding passages are rather differently worded. 
Lord O'Hagan evidently cited a very much earlier edition. 

2 Baglehole v. Walters, § Camp. 154. 

3 Schneider v. Heath, 3 Camp. 506. 

* 3 Q.B.D., p. 161. 

* 2 Q.B.D. 381; 3 Q.B.D. 150; 4 App. Ca. 18. 
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facts it was held by the House of Lords, affirming the 
decision of the Appeal Court: Férst, that a sale made with 
the express condition that the article was sold without a 
warranty, and with all faults, negatived any suggestion of a 
representation by the seller that it was free from, or was 
believed to be free from faults. Secondly, that no repre- 
sentation as to health could be inferred from the fact that 
the sale of diseased animals was made punishable by statute. 
Thirdly, that if express conditions of sale as above, are 
accompanied by a statement by the owner that, to the best 
of his belief, the article sold is free from some particular 
defect, and it is proved that he knew of such defect, then 
an action of deceit will lie for the false representation. 
Upon a further question, as to the effect of a mere sale in 
open market without any expr-ss condition that the article 
was to be taken with all faults, Lord Cairns, C., said:! «I 
observe that in a late case in the Queen’s Bench,? Mr. Justice 
Blackburn seems to have thrown out an opinion, that in a 
ease of that kind, there being nothing on one side in the 
way of statement or negation, and there being simply the 
fact of a man sending diseased animals to a public market 
to be sold, that must be held to be a representation by 
conduct that the animals were free from disease, and that 
the pen so sending might be liable for the consequences 
of that representation, if it turned out to be untrue. I 
repeat that I desire, so far as 1 am concerned, to hold myself 
unpledged if such a case had to be considered.” Should 
such a case arise again, it will, no doubt, be urged with 
much force, that although an express statement that an 
article is to be taken with all faults is conclusive against a 
representation of quality, there is no case in which such a 
statement has been held necessary. The principle is laid 
down generally, that except in the cases already stated (ante, 
§§ 534, 542), if a buyer wishes for a guarantee of goodness 
he must get it, and that none can be assumed where none is 
is given. In a case exactly similar to that suggested by 
Blackburn, J., where the owner of a glandered horse sent it 
for sale by public auction without notice of the disease, and, 
as far as appears from the report, without any statement 
that it was sold with all faults, and it communicated the 
disease to other horses of the purchaser, an action against 
the seller which disclosed those facts was held bad on 


1 4 App. Ca., Pp. 9. 2 Bodger Ve Nichols, 28 me: 44]. 
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demurrer. It would, of course, be different, where by any 
trade custom a certain degree of quality is understood, in 
the absence of a statement to the contrary. As, for instance, 
where it was found to be a custom in the tea trade, that 
where goods were sea-damaged, the fact should be stated in 
the catalogue of sale, and sea-damaged goods were sold 
without any such mention, the sale was held to be a fraud.” 
So, if a buyer communicated to the seller his belief that he 
was purchasing an article of a particular quality, the sale 
to him without removing this false impression would be 
held to be a representation by conduct that it was well 
founded.® Nor has the doctrine of caveat emptor any applica- 
tion to the cases in which the law implies full confidence; 
as, for instance, contracts of insurance, or dealings between. 
persons who occupy a relation of special confidence to each 
other, as solicitor and client, and the like. 


§ 544. The above decisions at common law are in con- 
formity with a later decision in equity. There an action 
was pending between two parties, and proposals for a com-- 

romise were made. Shortly before an interview between. 

. the plaintiff's solicitor, and the defendant and his solicitor- 
to settle the terms of compromise, F.. received a telegram. 
informing him of the result of certain proceedings in the 
action favourable to the defendants, but did not disclose the 
information before the terms were agreed to. It was held 
that the settlement was not affected on the ground that a 
material fact was suppressed, there being no obligation on 
F. to disclose what he knew. The Court cited the language 
of Sir E. Fry:° ‘‘Mere silence as regards a material fact, 
which the one party is not under an obligation to disclose. 
to the other, cannot be a ground for rescission, or a defence 
to a suit for specific performance.” Also the words of Lord 
Campbell, L.C. :° “ There being no fiduciary relation between 
vendor and purchaser in the negotiation, the purchaser is. 
not bound to disclose any fact exclusively within his know- 
ledge, which might reasonably be expected to influence the 
price of the subject to be sold. Simple reticence does not 


1 Hill v. Balls, 2 H. & N. 299; S.C. 27 L.J. Ex. 45. 
: fey se aarar ie 4 ear 846. 
wll v. Gray, tark. ; Keates v. Cadogan, 10 C.B. ; S.C... 
20 LJ. C.P. 76. . exes 
4 Turner v. Green (1895), 2 Ch. 205. 
5 Treatise on Specific Pcrformance, 3rd edit., s. 705. 
S Walters v. Morgan, 3 D. F. & G., p. 718. 
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amount to a legal fraud, however it may be viewed by 
moralists. But a single word, or, I may add, a nod or a 
wink, or a shake of the head, or a smile from the purchaser, 
intended to induce the vendor to believe the existence of a 
non-existing fact, which might influence the price of the 
subject matter to be sold, would be sufficient ground for 


a Court of Equity to refuse specific performance of the 
agreement.” 


§ 545. On the whole, it appears to me that s. 116 of the 
Contract Act was intended to reproduce the law of England, 
and that the illustration cannot be held to alter its effect, 
by rendering mere silence as to a known defect a fraud. 
Jn fact, the section exactly corresponds with the statement 
of the English law by Baron Parke.! “In the bargain or 
sale of an existing chattel, by which the property passes, 
the law does not (in the absence of fraud) imply any 
warranty of the good quality or condition of the chattel so 
sold. The simple bargain and sale, therefore, of the ship 
does not imply any contract that it is then seaworthy, or 
in a serviceable condition. But the bargain and saleeof a 
chattel as being of a particular description, does imply 
a contract that the article sold is of that description.” If 
this is so, then mere silence as to a known defect would not 
be a deception within the meaning of s. 415, though an 
active concealment of it would be. 


§ 546. Fraudulent Intention.—(2) There must be a dis- 
honest or fraudulent intention (see P.C.,ss.24, 25). Therefore, 
where a person who had agreed to sell land set out to register 
the conveyance, but fell ill on the way, and sent on the 
defendant, who, by personating him, had the deed registered 
in his name, it was held the defendant had committed an 
offence under e. 93 of the Registration Act, XX. of 1866, but 
that he was not guilty of cheating by personation under sg. 
419.2. And so it has been held that a student who, by pre- 
senting a false certificate of character, induced the university 
authorities to allow him to appear at an examination, had 
not committed an offence under s. 415, inasmuch as his 
intention was not to cause wrongful gain to himself, or 
wrongful loss to any one.’ If, however, the object of the 
false representation had been to obtain a certificate entitling. 


1 Barr v. Gibson, 3 M. & W. 390, at p. 399. 


p. 399 
* Reg. v. Luthi Bewa, 2 B.L.R. A. Cr. 25; S.C. 11 Suth. Cr. 24. 
3% Req. Vv. Haradhan, 19 Cal. 380. 
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him to anything which could not- be obtained without it, 
such a certificate has been held by the Higl Court of Alla- 
habad to be property within the meaning of s. 463, which is 
substantially the same as s. 417, and therefore the act would 
be cheating. 

§ 547. Cases have occurred in which the defendant has 
committed an act, which admittedly came within the defini- 
tion of cheating, in order to secure for himself, or some one 
else, some advantage, to which he considered that they were 
entitled. In one case the following curious state of facts 
appeared. The prosecutor owed the prisoner’s master a sum 
ot money, of which the latter could not obtain payment, and 
the prisoner, in order to secure to his master the means of 
paying himself, had gone to the prosecutor’s wife in his 
absence, and told her that his master had bought of her 
husband two sacks of malt, and had sent him to tetch them 
away, upon which she delivered them up. Coleridge, J., 
told the jury: “ Although, prima facie, every one must be 
taken to have intended the natural consequence of his own 
act, yet if, in this case, you are satisfied that the prisoner 
did not intend to defraud the prosecutor, but only to put it 
in his master’s power to compel him to pay a just debt, it 
will be your duty to find him not guilty. It is not suffi- 
cient that the prisoner knowingly stated that which was 
false, and thereby obtained the malt. You must be satis- 
fied that the prisoner at the time intended to defraud the 
prosecutor.” * 

This dictum was a good deal relied on in acase at Madras. 
There the prisoner had confessed the fact that he had intro- 
duced an overcharge for coolies, and obtained money thereby. 
He attempted, however, to set up as a defence that he had 
paid certain money out of his own pocket on a contract for 
goods supplied to the Railway Company ; that, through a 
mistake in his accounts, he had omitted to charge it at the 
proper time, and that afterwards, being afraid of incurring 
blame for this irregularity, he had adopted this indireet way 
of reimbursing himself. Hence,no fraud was practised upon 
his employers, the only result of the talse pretence being 
that they had paid money fur one thing which was really 
due for another. Bittleston, J., refused to receive the 
evidence, on the ground that it could form no defence. On 
the above case being cited, he distinguished it on two 


1 Reg. v. Sosht Bhusan, 15 All. 210, p. 217. 
* Hey. v. Williams, 7 C. & P. 354. 
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grounds: First, that, in the case quoted, the debt was 
admitted to be a just one, whereas here it had never been 
even brought to the knowledge of the Railway Company. 
Secondly, that in the former case it did not appear that the 
ene ever intended to deprive the owner permanently of 
1is malt, but merely to detain it temporarily, as a means of 
putting the screw upon him, to make him pay.’ 

In a more recent case, the defendant wus indicted for 
obtaining a carriage from the prosecutor by false pretence. 
He admitted the fact, but said the prosecutor owed him 
money, and that he got the carriage in order to compel pay- 
ment. Bittleston, J., in charging the jury, said: ef advise 
you not to convict unless you are satisfied that the prisoner 
obtained the property, intending absolutely to apply it to 
his own use. If you think he did not obtain it with the 
intention of keeping it, but of putting a screw upon the 
prosecutor, to a oe him pay the money due by him, then I 
think he is not guilty of the offence. The prosecutor admits 
that there was a debt due, and there is evidence of an arbi- 
tration between them as to a money dispute. If you think 
it was merely a trick resorted to for the purpose of pressure, 
then I recommend you to acquit. It is very dangerous to 
convict upon a criminal charge, where the case comes merely 
to a matter of civil dispute.” ? 

It will be remembered that the above indictments were 
under the English law. 1 am, however, inclined to think 
that all such cases would come under s. 415. The offence 
under this section cousists of cheating a person into delivery 
of the property, and the mode in which it was intended 
to use it, or the length of time during which it was to be 
kept, seem to me to be immaterial. It was different under 
the English statute. There the crime consisted in obtain- 
ing the article by false pretences “with intent to cheat or 
detraud any person of the same.” It might fairly be said 
that there was no such intention if the possession of the 
article was not to be permanent, and if no loss in respect of 
it was ever to be inflicted upon the owner. Under the 
present Code the test is the honesty of the means by which 
the chunge of possession was effected, not the object which 
the accused had iu view. Even in England, it is no defence 
to a charge of cheating that the prisoner, when he got the 


1 Reg. v. Longhurst, 4th Mad. Sess., 1858. 
2 Reg. v. Sheikh Ahmed, 4th Sess., 1860, Madras. 
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goods into his possession by the false pretence, intended to 
pay for them, whenever it should:be in his power to do so.' 


§ 548. Evidence of Previous Acts.—Where the question is, 
whether the defendant made the false statement with an 
intention to cheat, evidence that he had made similar false 
statements a short time previously, and obtained money by 
them, is admissible, if it tends to show that on the occasion, 
which is the subject of inquiry, he was acting with a guilty 
knowledge; if not, it is inadmissible. For instance, where 
a prisoner was charged with obtaining money from a pawn- 
broker by the false pretence that a piece of worthless jewel- 
lery consisted of real stones, evidence that he had two days 
before obtained money frem another pawnbroker on the 
pledge of a chain, which he represented as real gold when 
it was not, was held to be rightly received. The Court said : 
“It tends to show that he was pursuing a course of similar 
acts, and thereby it raises a presumption that he was not 
acting under a mistake. It is not conclusive, for a man may 
be many times under a similar mistake, or may be many 
times the dupe of another; but it is less likely he should 
be so more often than once, and every circumstance which 
shows he was not under a mistake on any one of these occa- 
sions strengthens the presumption that he was not on the 
last.””2, And so ina similar case, evidence of the same sort 
was received, and also of the fact that, when arrested, the 
prisoner was found to have in his possession twenty-six other 
ehains of an equally worthless character.® 

On the other hand, where the talse pretence alleged was 
that the prisoner had authority to receive money, evidence 
that he had a few days before obtained another sum of 
money by a similar talse pretence as to his authority 
was held inadmissible.* As Blackburn, J., remarked in 
Francis’ case,> “There the alleged false pretence was an 
assertion of authority to receive the money, and the question 
was authority or no authority. The evidence was wholly 
irrelevant.” The facts in the last case established that th: 
prisoner had been expressly forbidden to receive the money 
therefore no question as to guilty intention could ’ 
But if upon the facts it might have been doubted - 


a 


1 Reg. v. Naylor, L.R., 1 C.C. 4; see also discussion, anie, §, 


2 Reg. v. Francis, L.R., 2 C.C. 128. ie” un 
* Reg. v. Roebuck, D. & B. 24; S.C. 25 L.J. M.C. 101. 
1 Reg. v. Holt, 30 L.J. M.C. 81; S.C. Bell, 200. 

L.R., 2 C.C., 130. = 
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he did not really suppose that he was authorized to receive 
payment, then f tuapine evidence would have been properly 
admitted to show that on a former occasion he had not only 
set up such an authority, but had given a false account of 
the mode in which the authority had been conferred on 
-bhim.} 

§ 549. Object of Fraud.—Thbe fraud must have brought 
-about one or other of the results mentioned in s. 415. Where 
the object of the offence is to obtain the possession of 
‘property, it is immaterial whether the property belongs to 
the person cheated or not. It is an offence to obtain land 
from a Revenue officer by falsely pretending that it is waste;? 
.and so it would be, if remissions of revenue were obtained 
‘by a false representation that the crops were damaged. 
Where the offence charged consists in causing the person 
-deceived to do or omit to do anything which he would not 
-have done unless deceived, it is necessary to go on and show 
that the act or omission damaged him in some one of the 
ways specified ins. 415. For instance, to induce a high 
caste man to marry a low caste woman, by pretending that 
she was of a higher caste, is cheating by personation within 
the meaning of s. 416.23 Where, however, a person who 
wanted to get intu the police falsely represented that he 
belonged to a different district, in order to evade the rule 
which prohibited the enlistment of residents of the district, 
it was held that he had not committed the offence of cheat- 
ing; the act done by the person deceived could not damage 
him in mind, body, or reputation. But if the forbidden 
results are obtained by the fraud, it is immaterial that the 
prisoner had promised to do something which was absolutely 
Ampossible; as for instance, to procure something that was 
-desired by means of witchcraft." 


§ 550. Fraud must be effectual.— Finally, it is necessary to 
show that the person practised on was really deceived, and 
that it was in consequence of being so deceived, that he did 
the act desired. The offence would not be committed, if he 

.saw through the traud, and handed over the property in order 


1 See ante, § 527; Indian Evidence Act, I. of 1872, 8.14; Act III. of 
L891, 8s. 1; Steg. v. Parbhudas, 11 Bom. H.C. 90. 

* 6 Mad. H.C. Rulings 12. 

3 Reg. v. Dabee Sing, 7 Suth. Cr. 55. 

* Reg. v. Dwarka Prasad, 6 All. 97. See, to the same effect, and on 
-the same ground, Mojey v. Rey., 17 Cal. 606. 

4 Reg. v. Giles, L. & C. 502; S.C. 34 L.J. M.C. 502. 


728 MISCHIEF. (Chap. XI. 


to prosecute the prisoner; or if he did not rely upon the 
statement which was made being true, but believed that in 
any case he would be paid his money ;? or if he exercised 
his own judgment upon the statement made by the defendant 
as to the value of the article offered to him, and advanced 
him the money, because he considered that the article was 
worth it, and not because the defendant said it was’ In all 
such cases, however, though a complete offence has not been 
committed under s. 415, the prisoner might be convicted 
of an attempt to commit it, under s. 511.4. Of course no 
offence at ull has been committed, if the prisoner has 
managed to effect his object without making any false state- 
ment to any one. It would be cheating for a person to pass. 
into a railway carriage, or an Exhibition, by falsely pre- 
tending to the official in attendance that he had a pruper 
ticket; but if he managed to get in unobserved, he would 
have made no pretence, and committed no offence under the 


Code.® 


§ 551. Mischief.—“ Whoever, with intent to cause, or know- 
ing ¢hat he is likely to cause, wrongful loss or damage to. 
the public or to any person, causes the destruction of any 
property, or any such change in any property, or in the 
situation thereot, as destroys or diminishes its value or utility, 
or affects it injuriously, commits ‘ mischief.’ 

“ Explanation 1.—It is not essential to the offence of 
mischief that the offender should intend to cause loss or 
damage to the owner of the property injured or destroyed. 
It is sufficient if he intends to cause, or knows that he is 
likely to cause, wrongful loss'or damage to any person by 
injuring any property, whether it belongs to that person 
or not. 

“ Explanation 2.—Mischief may be committed by an act 
affecting property belonging to the person who commits the 
act, or to that persun and vthers jointly ” (s. 425). 

The offences punishable under ss. 426—440 vary according 
to the character of the objects injured, and the amount of 
damage caused, but they are all governed by the definition. 
given in the above section. ‘lhe essence of every such 


1 Reg. v. Mills, D. & B. 205; S.C. 26 L.J. M.C. 79. 
* Reg. v. Dale, 7 C. & P. 352. 

* Reg. v. Roebuck, D. & B. 24; S.C. 25 L.J. M.C. 101. 
+ Reg. v. Roebuck, ub. sup. 


me aes f Dayabhoy, 1 Bom. H.C. 140; Reg. v. Mehervanji, 6 Bom, 
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offence is that it should have been caused wilfully and with 
a knowledge that it was wrongful ; therefore mere negligence, 
such as allowing cattle to stray into adjoining premises, 
though punishable under special acts, is not an offence within 
s. 425.1 Further, it is not sufficient that the act should have 
been intended to cause some wrongful damage ; it must have 
been intended to cause that particular form of damage which 
consists in injuriously affecting property. If a man throws 
astone, or fires a shot at another, and the missile injures 
property, he has not committed mischief, unless he aimed in 
such a direction that he must have known that the natural 
consequences of his act would be to do the damage com- 
plained of; although that was not his wish, yet if he was 
reckless whether he did it or not, and mischief has followed, 
he is answerable for the result. Nor is damage punishable 
under s. 425 when it is committed in the bona fide exercise 
of a right, reasonably supposed to exist.2? On the other 
hand, a mere claim of right is not sufficient, if the facts so 
clearly negative the claim as to make the assertion of it to 
the injurv of another an additional wrong. “It is the duty 
of the Criminal Court to determine what was the inténtion 
of the alleged offender, and if it arrives at the conclusion 
that he was not acting in the exercise of a bond fide claim of 
right, then it cannot refuse to convict the offender, assuming, 
of course, that the other facts ure established which constitute 
the offence.”* It is also necessary to show that the subject- 
matter which was injured was, at the time, the property of 
some other person, otherwise no one can be damaged, and nu 
one can be wronged.® Mischief may, however, be committed. 
in respect of property which is valueless for its primary 
purpose, such as a document which is absolutely void as a 
security, provided it can be used for any purpose, as evidence 
of any collateral matter, so as to be of some use to © 
owner.’ 


» Re .Araz Sircar, 10 Suth. Cr. 29; Forbes v. Girish Chundra, 6 B.L.R. 
Appx. 3; S.C. 14 Suth. Cr. 31; Reg. v. Bai Buya, 7 Bom. 126; Reg. v. 
Shatk Raju, 9 Bom. 173; 6 Mad. H.C. Rulings 37. 

* Reg. v. Pembliton, L.R., 2 C.C. 119, p. 122. 

x 3 ee Halsana v. Dinobandhu, 3 B.L.R. A. Cr. 17; 8.C. 12 Suth- 
} ae 

4 Rumakrishua Chettiv. Palaniyandi,1 Mad. 262; Reg. v. Jagaunath, 
10 Bom. 183. 

5 Per Turner, J., Reg. v. Budh Singh, 2 All. 101, p. 103. 

° Bhagiram Dome v. Abar Dome, 15 Cal. 888; Romesh Chunder v. 
Hiru Mondal, 17 Cal. 852; see ante, § 482. 

7 Reg. v. Vyapuri, 5 Mad. 401. 
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§ 552. It is not necessary to the offence of mischief that 
the damage done to the property should be of a destructive 
character. Where goods were in process of removal, and 
the accused came and threw them out of the cart upon the 
road, a conviction under s. 425 was maintained. The Court 
said that the inconvenience caused to the owner of the 
goods, by the unlawful change of their situation, did 
diminish their utility, as goods on their way to their 
destination. “ We think it is not necesary that the damage 
required by the section should be of a destructive character. 
AIL that is necessary is, that there should be an invasion of 
right, and diminution -of the value of one’s property caused 
by that invasion, which must have been contemplated by 
the doer when he did it.”? 


§ 553. Mischief may be committed by a joint owner of 
property, where the act is in its nature malicious and 
‘wanton, and one which could have had no other object than 
the injury or destruction of the property to the detriment 
of the other joint owners.?, It may also be committed in 
respe¢t of a man’s own property, where another person has 
an interest in it which the owner is bound to protect. 
“This damage need not, necessarily, consist in the in- 
fringement of an existing present aud complete right, but 
it may be caused by an act done now, with the intention of 
defeating and rendering infructuous a right about to come 
into existence.” Accordingly, where an estate had been 
sold for arrears of revenue, and the usual deposit had 
been paid, and the owner, with a view to cause loss to 
the purchaser, cut down fruit trees before the expiration 
of the sixty days, when the certificate of sale would be 
granted, it was held that he was properly convicted under 
s. 425.3 And so it would be in the case of a Hindu widow, 
un respect of her husband’s estate; for, though she is the 
full owner of it, she is not entitled to commit waste. It 
would be otherwise as regards the male owner of an 
absolute and unrestricted estate. He would not commit 
mischief even if he destroyed it wantonly, for the purpose 
of injuring the prospects of the contingent heir. Such an 
act would not be wrongful, for the heir has no right to 
anything except what is in existence at the death of the 
owner. He is entitled to step into the shoes of the owner, 

1 Juggeshwar Dass v. Koylash Chunder, 12 Cal. 55. 


* Per curtam, 8 B.U.R. A. Cr., p. 20. 
4 Dharma Das v. Nasseruddin, 12 Cal. 660. 
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but the owner is not bound to leave him any shoes to step 
into. This was the principle on which a curious case was 
decided in Bombay. The owner of a dead bullock buried 
the carcase. The magistrate found that it was a recognized 
custom for the Mahar to take, as his right, the skin of any 
deceased bullock of the village, and that the accused had 
buried the bullock with the express object of destroying 
the skin and preventing the complainant from getting it: 
He therefore convicted him of mischief. West, J., in 
reversing the conviction, said: “The owner asserted his 
right to the carcase when dead, and, being in possession, 
might retain such possession, if supported by any colvuur of 
right, until a better title was made to the property. ‘his 
being so, the act was not one to be dealt with under the 
criminal law, but one for which the remedy was to be 
sought in the civil court.”! Still less is it mischief to 
do, without payment, any act which the defendant has a 
right to do on payment: the injury consists, not in the 
result of the act, but in intercepting the money payable for 
doing it.? . 

§ 554. The Madras High Court has held in two cases 
that an act, which is not mischief when it is done, does not 
become mischief because, tu the knowledge of the doer, it 
will probably cause wrongtul injury to some one else. In 
one case the act consisted in damming up a river, which 
would probably cause the prosecutor’s lands to be inundated. 
In another case it consisted in opening up a sluice, so as to 
divert to the defendant’s land water which ought to flow to 
the land of the prosecutor.? In neither case had any actual 
loss happened to.any one at the time of the charge, and of 
<ourse no offence was committed. In each case, apparently, 
the only property that was actually changed was the land of 
the accused, and, so far as the situation of the water was 
altered, that water, if it was the property of any one, was 
the property of the defendant, so long as it was on his own 
land. ut as soon as the act complained of did cause an 
anjury to the prosecutor, of the nature described in s. 425, I 
think the offence charged would be committed, provided the 
damage was one which the doer had contemplated at the 
time he did the act, and which was in itself wrongful. 


Reg. v. Govinda Punja, 8 Bom. 295. 

5 Mad. H.C. Ruling 30. 

4 Mad. H.C. Ruling 15; 7 Mad. H.C. Ruling 39; contra, apparently, 
re Ram Golain Sing, 6 Suth. Cr. 59. 
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There are numerous cases in which a man has a perfect 
tight to do a particular act upon his own land, and no one 
can complain of it, until some injurious consequence follows 
from it. As soon as such a consequence follows, the injury, 
and not the original act, becomes a cause of action.’ In 
such a case the mischief would consist, not in making the 
bund, or in opening the sluice, but in flooding or withering 
up the prosecutor’s crops. 

§ 555. Criminal Trespass.—“ Whoever enters into or upon 
property in the possession of another, with intent to commit 
an offence, or to intimidate, insult, or annoy i, person in. 

ossession of such property; or, having lawfully entered 

into or upon such property, unlawfully remains there with 
intent thereby to intimidate, insult, or annoy any such 
person, or with intent to commit an offence, is said to 
commit ‘criminal trespass’ ” (s. 441). 

The first clause of this section says nothing as to the 
character of the entry upon property, which, coupled with 
the intent, converts it into a criminal trespass. The second 
clauge, however, obviously draws a distinction between the 
lawful entry, which subsequently becomes unlawful, and an 
original entry of a different character. I conceive that this 
clause of the section must be limited to cases where the 
entry is in itself part of the unlawful act, and is either 
expressly or impliedly against the will of the owner of the 
property.2 For instance, suppose » man were to go upon 
the premises of another with intent to steal his money, to 
abduct his daughter, to lame his horse, or the like, here the. 
entry would be inseparably connected with the offence 
aimed at, and would be against the will of the owner. 

Of course, an authority to enter may be revoked, either 
expressly or by implication. No authority to remain can 
be assumed to last after the person who was authorized to. 
enter for one purpose, proceeds to employ this opportunity 
in the commission of an offence, for which he has got the 
permission of the uwner of the property. ‘Therefore, if a 
guest, who was invited to an entertainment, were to secrete 
himself in the house when it was over, for the purpose of 
committing thett, this would be an “unlawful remaining in 
the house with intent to commit an offence,” and, therefore, 
would be “ house-trespass.” But if he employed himself, in 


1 Backhouse v. Bonomi, 9 H.L.C. 508; Mitchell v. Darley Main 
Colliery Co., 11 App. Ca. 127. 


2 See per Straight, J., re Gobind Prasad, 2 All., at p. 466. 
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conjunction with the proprietor, in illicit coining, this would 
be indictable as a substantive offence, but the mere con- 
tinuance in the house could not be called “an unlawful 
remaining” in it, since of itself it was not unlawful. 


§ 556. The offence of criminal trespass is only committed 
where some criminal intent is present to the mind of the 
person charged, and, under some sections of this chapter 
(ss. 449, 451, 454, 457), the punishment varies according as 
the prisoner is convicted of intending to commit one crime 
or another. Of course, there must be circumstances in the 
case which lead to the presumption that the prisoner had 
any criminal intent, or the particular intent with which 
he is charged, as no criminal intent can be assumed in the 
ubsence of proof. But it must not be assumed that for this 
purpose it will always be necessary to adduce independent 
evidence different from that which makes out the substan- 
tive offence. For instance, if a man is found in the middle 
of the night in another’s house, this of itself is ample 
evidence to convict him, not merely of house-breaking by 
night, but of doing so with intent to commit theft. On the 
other hand, independent circumstances might lead to the 
conclusion tbat his object was to commit adultery, or even 
rourder. So, if a party were found enjoying themselves at 
a picnic upon another man’s land, this would not be even 
prima facie evidence of a criminal trespass. But if it was 
shown that they had gone there in open defiance of a 
previous prohibition, that might be taken as evidence of 
an intent to insult or annoy.? 

An entry upon land which a man believes to be his own 
will not Le a criminal trespass, though the land was in the 
possession of another, if the object really was to assert a 
right over it, and not to intimidate, insult, or annoy, the 
other,” unless under circumstances which amount to the 
offence of unlawful assembly.2 And so, where a man had 
been exercising a right of tishery for a considerable time, 
alleging a prescriptive right, the mere tact of continuing to 
do so atter a notice of prohibition is not criminal trespass.‘ 


1 Kalash Chunder v. Reg.,16 Cal. 657; Gvulap Pandey v. Boddam, 
abid. 715; re Shib Nath Banerjee, 24 Suth. Cr. 58; Balmakand Ram v. 
Ghansam Ram, 22 Cal. 391. 

2 Reg. v. Ram Dyal, ¢ Suth. Cr. 28; Reg. v. Kalinauth, 9 ibid. Cr. 1; 
Reg. v. Chooramont, 14 ibid. Cr. 25; Reg. v. Budh Singh, 2 All. 101; re 
Gobind Prasad, 2 All. 465. 

3 See s. 141, ante, § 288; Empress v. Raj Coomar, 8 Cal. 5738. 

* Reg. v. Shistidhur, 9 B.L.R. Appx. 19; S.C. 18 Suth. Cr. 25. 
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§ 557. The words “intimidate~*’ and “insult” refer, I 
suppose, in general, to such criminal acts as are defined by 
ss. 503 and 504 of the Code.1 It has been suggested by 
Mr. Collett,? that upon this construction the words are 
superfluous, since criminal intimidation and insult are 
already provided for by the former words, “with intent to 
commit an offence.”” It is, no doubt, possible to conceive 
cases in which insult or intimidation, which was obviouslv 
wrongful, as being without any apparent legal excuse, would 
fall hart of the definitions in Chapter AXIT. Such cases, 
when coupled with trespass on possession of property, may 

erhaps have been contemplated by the framers of the Code, 
bat would be very rare. ‘The word “annoy” obviously 
cannot be limited to cases within s. 510, which presupposes 
a state of intoxication. Any proceeding by which a person 
wilfully intrudes upon the property of another, with the 
intention of disturbing his privacy, or setting at defiance 
his right to exclude trespassers from his house or land, 
would come within the term. Further, ‘the word ‘ annoy,” 
in s._ 441, must be taken to mean annoyance that would 
generally and reasonably affect an ordinary person, not 
what would specially and exclusively annoy a particular 
individual.”? In a case where the accused had enclosed 
and commenced to cultivate a portion of a burial-ground,. 
but no specific intent such as is mentioned in s. 441 was 
established, the Madras High Court held that the offence of 
criminal trespass was made out, since there was evidence of 
his intention to annoy the portion of the public entitled to 
use the burial-ground; “ior the intent of the defendant 
must be inferred from the nature of his acts. And it is 
scarcely possible to conceive acts more calculated to cause 
annoyance, especially to superstitious people attaching 
sanctity to the relics of mortality, than the act of ploughing 
up a burial-ground.”* I should have imagined that the 
intent which the law would infer from cultivating another 
man’s land, would be merely an intent to procure wrongful 
gain for one’s self, and that a further intent to annoy would 
have to be made out by something like special evidence. 
Where a ratepayer forced his way into a room where muni- 
cipal commissioners were sitting, in order to urge them to. 


1 See per Straight, J., 2 All., p. 466. 

2 Comments on the Penal Code, 134. 

3 Per Straight, J., re Gobind Prasad, 2 All., p. 467. 
* 6 Mad. H.C. Rulings 25. 
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review an assessment made upon them, it was held that, 
however annoying his entrance might be, it could not be 
treated as having been effected with any of the intents 
necessary to constitute a criminal trespass.! 


§ 558. Under s. 40 of the Code, the word “ offence,” whem 
used in s. 441, denotes a thing punishable under this Code, 
or under any special or local law, when, in the last-named’ 
case, the act is punishable with imprisonment for a term of 
six months, whether with or without fine. An act which is. 
merely unlawful, in the sense that it is forbidden by civil 
law, and that redress can be obtained for it by damages, is 
not an offence within the meaning of the section. Therefore,, 
entry upon land with intention to do that which the civil 
law wil revent or punish, does not constitute criminal 
trespass. For instance, the cultivation of Government waste: 
land without permission,? or the re-entry upon land from 
which a person has been ejected by civil process,® or the 
entering of an Exhibition building without a ticket,‘ or 
breaking open a door at an illegal hour for the purpose of 
effecting an arrest or a distraint,’ or following game upon 
land for the purpose of killing it, even in defiance of 
previous warnings,® are not acts which of themselves, and. 
without proof of any further intent, are punishable under 
s. 441, or under any other section of which a criminal 
trespass forms an essential part. An act which is not 
in itself an offence, may, however, become so under s. 188, 
if committed in disobedience to an order lawfully made by 
a public servant; and the mere entry upon land, with « 
view to the doing of something forbidden, will be a criminal 
trespass without proof of any further intent.® 


§ 559. Possession.— The property wrongfully entered upon 
must have been at the time in the possession of another. This. 
means an actual, not a merely constructive possession, such 
as night be set up by a person who claims pruperty which he- 
has vacated, or from which he has been ousted,® or who is. 


1 Chandi Pershad v. Evans, 22 Cal. 128. 

2 4 Mad. Jur. 205; S.C. Weir, 117 [198]. 

3 6 Mad. H.C. Rulings 19. 

4 Reg. v. Mehervanji, 6 Bom. H.C. C.C. 6. 

& Empress v. Jotharam, 2 Mad. 30. 

6 Chunder Narain v. Farquharson, 4 Cal. 837. In this case the- 
boundary was disputed. 

7 Re Gobind Prasad, 2 All. 465. 

8 5 Mad. H.C. Rulings 17. : 

9 Iswar Chandra v. Sital Das, 8 B.L.R. Appx. 62. 
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one of a number of persons who have a right to be in 
a particular place at a particular time.’ It must be such 
& possession as is contemplated by s. 145 of the Crim. P.C., 
1882 ; 7 not necessarily a bodily possession, but a possession 
by means of a servant or a tenant, who holds the whole of 
the property of which possession is claimed by authority of, 
or under a title derived from, the person claiming to be in 
possession. A mere symbolical possession, by entering 
upon the Jand and setting up a tent upon it, or by affixing 
nm notice, or demanding possession, is not sufficient.2 So, 
where a person is entitled to do certain acts, such as mining, 
at any points which he may select over a large territory, he 
has no possession except at the particular spots which he has 
begun to work upon.* Similarly with regard to fishing. 
The infringement of an exclusive right of fishery in a public 
river, or in a public tank, can never be a criminal trespass, 
as the river or tank cannot be in the exclusive possession 
of any one, and a right of fishery is not property, of which 
any one can be said to be in possession, within the meaning 
of s..441.° 


§ 560. The Madras High Court in one case supported 
a conviction for criminal trespass upon a burial-ground. 
They said, “the person (corporate) in possession of the 
burial-ground is the portion of the public entitled to use the 
burial-ground.” © Of course there are many cases where 
a burial-ground is undoubtedly in the possession of an 
owner, as for instance a churchyard, or when it belongs to 
a Cemetery Company ora Municipality. When, however, 
an unoccupied piece of land in a village is appropriated by 
long usage or common consent to the purpose of burial, it 
is doubtful whether, in accordance with the above decisions, 
it can be in the possession of any one, and matters are not 
advanced by calling the public a corporation, which it is not. 
Possibly each individual grave might be said to be in the 
possession of the individual who appropriated it, or of his 
representatives. In another case, where the alleged criminal 


1 Chandi Pershad v. Evans, 22 Cal. 123. 
* Per Straight, J.,2 All., p. 467, where he refers to the corresponding 
s. 5380 of the Crim, P.C., X. of 1872. 
$ Sutherland v. Crowdy, 18 Suth. Cr. 11; ex parte Fletcher, 5 Ch. D. 
809; Reg. v. Thacoor Dyal Sing, 3 Cal. 320. 
4 Bejoy Nath Chatterjee v. Bengal Coal Co., 28 Suth. Cr. 438. 
r 5 iy ao agai. 2 Cal. 854; Mad. H.C. Pro., 25 Oct., 1879; Weir, 
up. ‘ 
* 6 Mad. H.C. Rulings 25. 
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trespass was upon a public footpath, the same court held the 
conviction bad, because the accused was himself entitled to 
the use of the footpath. Had he not been so entitled, the 
Court appears to have thought, on the authority of the last 
case, that the offence would have been committed.! It is 
difficult to see how a public footpath or highway can, ns such, 
be in the possession of any one. The soil generally belongs 
to the owner of the adjoining land, subject to an easement for 
the benefit of the public, who can use it for no other 
purpose. 


§ 561. Cases of some difficulty have arisen in India under 
sections corresponding to s. 145 of the Crim. P.C., 1882, 
and s.9 of the Specific Relief Act, L of 1877, where a dispute 
as to possession has taken pluce between the trespasser and 
the rightful owner, or between two persons claiming under 
conflicting titles. As similar questions might arise under 
s. 441 of this Code, the first requires some examination. 

A mere trespasser cannot obtain what is known in law as 
possession, by the act of entry, or even by the continuance 
of that act, so Jong us the act is disputed and resisted, This 
is well illustrated by the case of Brown v. Dawson.2~ There 
the trustees of a school, who had the right to dismiss the 
master, but were bound to give him notice, turned him out 
without notice, and therefore wrongfully. He might have 
refused to go, but he went out aie ,and gave up his room. 
The next day, the Ist of July, he returned and broke open the 
room, and took possession. The trustees at once gave him 
notice to quit, and on the lith ejected him. He brought an 
action of trespass, founded on his lust possession ; the trustees 
relied on their previous possession. Whichever party could 
establish possession between the Ist and 11th of July was 
entitled tosucceed. It was held that the plaintiff must fail. 
Lord Denman, C.J., said : “ A mere trespasser cannot, by the 
very act of trespass, immediately and without acquiescence, 
give himself what the law understands by possession against 
the person whom he ejects, and drive him to produce his 
title, if he can without delay reinstate himself in his former 
possession. Here, by the acquiescence of the plaiutiff, the 
defendants had become peaceably and lawfully possessed as 
against him. He had re-entered by a trespass; if they had 
immediately sued him for that trespass, he certainly could 
not have made out a plea denying their possession. What 


1 6 Mad. H.C. Rulings 26. * 12 A. & E. 624. 
3B 
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he could not have done on the lst of July, he could as little 
have done on the 11th, for his tortiously being on the st 
was never acquiesced in fora moment, and there was no delay 
in disputing it.” Accordingly, in a case under s. 530 of the 
Crim. P.C. of 1872 (corresponding to s. 145 of the Act of 
1882), the High Court of Bengal ruled that the ouster 
by one person of another who was in lawful possession of 
property, can give the former no right to be kept in posses- 
sion. “The magistrate must look back to possession which 
may be termed peaceful. He must go back to the time 
when the dispute originated, not to the result of the dispute 
itself,” 3 Where, however, the possession has been obtained 
peacefully under a bond fide claim of right, the legality of the 
possession does not depend upon the goodness of the title, 
where Possession or no possession is the only question at 
issue. 


§ 562. The effect of possession re-taken by the rightful 
owner is completely different. “As soon as a person is 
entitled to possession, and enters in the assertion of that 
possession, or, which is exactly the same thing, any other 
person enters by command of that lawful owner so entitled 
to possession, the law immediately vests the actual possession 
in the person who has so entered. If there are two persons 
ina Geld, each asserting that the field is his, and each doing 
some act in the assertion of the right of possession, and if 
the question is, which of these two is in actual possession, 
I answer, the person who has the title is in actual possession, 
and the other person is a trespasser. They differ in no 
other respect.”* This statement of the law was cited and 
followed by Lord Selborne in the following case. Lows 
was the mortgagee in fee of a house, which the mortgagor 
had leased to Telford, who took possession. By English law 
this lease was absolutely ineffectual against the mortgagee, 
who was entitled to take possession whenever he chose, 
without legal process. Lows proceeded to the house by 
night, broke into it, and took possession, in the absence of 


1 Reg. v. Mohesh Chunder, 4 Cal. 417; 6 Mad. H.C. Rulings 18; 
Dudabhat Narsibhai v. Sub-Collector of Broach, 7 Bom. H.C. A.C. 82, in 
reference to s. 15 of Act XIV. of 1859, which corresponds to the 
Specific Relief Act, I. of 1877, s. 9. 

2 Dastur v. Fell, 6 Bom. H.C. C.C. 80. I think the statement in the 
text conveys the real meaning of the judgment better than the side- 
note to the case, which appears to me liable to misconstruction. 

3 Per Maule, J., Jones v. Chapman, 2 Exch. 821. 

* Lows v. Telford, 1 App. Ca. 414, pp. 426, 427. 
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the lessee. Immediately afterwards, Telford, with others, 
made his way in bv the window, and tried forcibly to 
resume possession. He was indicted for a forcible entry, 
and the question in the subsequent civil suit was, whether 
he was properly so indicted, which again turned upon the 
question whether Lows was in lawful possession. It was 
held that he was. Lord Selborne said: “ He had the legal 
title. He bad (when no one was present to oppose him) 
effected an actual entry into the premises, beyond all doubt 
for the purpose of taking possession, and he, by himself and 
his servants, had already acquired such a dominion and 
control over the property when the lessee first came upon 
the ground, that the respondents could not enter it without 
putting a ladder against the house, and getting in through 
the window. I cannot doubt that the possession was legally 
complete and exclusive, and that it was forcibly disturbed 
‘by the respondents.” 


§ 563. In the particular case the mortgagee was able to 
recover possession peacefully, but Lord Selborne treated 
that point as immaterial, and referred, with approval, to 
the language of Parke, B., in Harvey v. Bridges,’ where 
“it is pointed out, that so far as relates to the fact of 
possession, and its legal consequences, it makes no difference 
whether it has been taken by the legal owner forcibly or 
mot.”2 It must be remembered, that this doctrine onl 
applies to the effect ot the change of possession for civil 
purposes, In India, as in England, the forcible dispossession 
of another, even by the lawful proprietor, may be punishable 
under s. 141 of the Code (ante, § 288). And in India, 
differing from the law of England, the result of such a dis- 
possession may be frustrated, if the person so dispossessed, 
-otherwise than in due course of law, brings a suit within 
six months from the date of the disposeession to recover 
possession.® Unless the latter course be adopted, the person 
who has regained possession retains all the advantages 
legally attaching to that possession.* 


§ 564. Where a person who is not entitled to take posses- 


114M. & W. 442. 

24 App. Ca., p. 426; acc. Erle, C.J., Blades v. Higgs, 30 L.J. C.P. 
ees oo 10C.B.N.8. 718; Kunht Komarapen v. Changarachan, 2 Mad. 
ae 3 Act I. of 1877,8.9; Kalee Chunder v. Adoo Shaikh, 9 Suth. Civ. 
.602; Sayaji v. Ramji, 5 Bom. 446. 

4 Lille v. Annajt, 5 Bom. 387. 
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sion enters upon property, he gets possession of nothing 
except that over which he exercises actual physical con- 
trol, as he bas no other title to which his possession can 
relate! Conversely it would seem to follow, that a person 
who has a legal title, and who takes possession by virtue of 
that title, would get possession of everything to which that 
title extends, unless some: effective resistance limited the 
possession. 

This section does not appear to include any cases of 
trespass to movable property. ‘The language is incon- 
sistent with such a construction, particularly the words 
“having lawfully entered into or upon such property, 
unlawfully remains there.” 


§ 565. House-Trespass.—‘* Whoever commits criminal tres- 
pass by entering into, or remaining in, any building, tent, 
or vessel used as a human dwelling, or any building used as 
a place for worship, or as a place for the custody of property, 
is said to commit house-trespass. 

‘* Eaplanation.—* The introduction of any part of the 
criminal trespasser’s body is entering sufficient to constitute 
house-trespass ” (s. 442). 

There must, however, be an entry into the house; merely 
getting upon the roof is not sufficient.” 

The only part of the section which is likely to cause 
difficulty is the phrase “ used as a human dwelling.” There 
is no Jiftorenoe: as to the penalty, whether the place is used 
for a human dwelling or for the custody of property, and 
any doubt will generally be solved by framing two charges, 
in which the place is differently described. 


§ 566. Human Dwelling.— The essence of a human dwelling 
is that it should furnish a residence for the owner of the 
premises, or his family, or servants, or some other person 
who occupies for that purpose, with his permission. Its 
primary purpose may be to supply a place for carrying on 
some trade or occupation ; as if a tradesman lives in his shop, 
or a lawyer lives in his chambers; but, incidentally, it must 
be a place in which somebody lives; not a place to which 
he resorts occasionally, or by day only, and then goes away 
at night. Lord Hale says that if the shopkeeper, or his 
servant, usually or often lodge in the shop at night, it is 
then a dwelling-house, in which a burglary may be com- 


' Per Mellish, L.J., ex parte Fletcher, 5 Ch. D. 809. 
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mitted ; but it would be otherwise if he never lodges there, 
but only works or trades therein in the daytime, and he or 
his servants never lodge there at night.'. This was so 
decided in the case of Reg. v. Eggington* There a large 
pile of buildings sonsinted: of a centre building and two 
wings, owned by Boulton. The centre building was used 
by hia as a manufactory, with the necessary counting- 
houses, storehouses, and the like. The wings were occupied 
as residences by Boulton, his partner, and one of his sub- 
ordinates. There was no internal communication between 
the central building and the wings. The centre building 
was broken into and plundered. It was held that it was 
not the dwelling house of Boulton, or of any one else. Nor 
does a house become the dwelling house of another, because 
he passes the night there for some special purpose, as when 
he is put in there to watch over the property, and not merely 
us a place to sleep in.® 


§ 567. It is not necessary that the residence should be 
eontinuous. If a man has several residences, and passes 
from one to another; or if he leaves his residence for some 
temporary purpose, as business or a journey, it is still his 
<dlwelling house, though no one is left behind. If, how- 
ever, the owner has quitted his residence without any 
intention of returning, and has left none of his family or 
servants behind, it has ceased to be his dwelling house.® 
On the same principle, if a man has bought or hired a house 
as a residence, but has not yet begun to live in it, himself 
or any of his family or servants, this is not his dwelling 
house, though he has put his furniture or goods into it. 

The term dwelling house includes not only that portion 
of the premises which is used for purposes of habitation, but 
also the outhouses, such as barns, stables, cow-houses, dairy 
houses, and the like, if they are part of the principal mes- 
suage, belonging to it and used with it, and as appurtenant 
to it. It is not necessary that they should be connected 
with the principal building. If they are within the curtilage 
or fence of the principal building, that is conclusive us to 
their being parts of the dwelling house; but the absence of 
such a fence is immaterial, if in fact the outlying portions 
are adjoining to the mansion, and occupied with it. hether 


1 1 Hale, P.C. 558. 2 2 East, P.C. 494. 3 2 East, P.C. 497, 499. 
4 1 Hale, P.C. 556; R. v. Murry, 2 East P.C. 496. 

5 R.v. .Vutbrown, Foster, Crim. L. 76. 

© See cases cited 2 East, P.C., s. 12, p. 497; 1 Hawk. P.C. 138. 
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they are portions of the dwelling house is a question of fact, 
and must be found affirmatively.! 

§ 568. Where house-trespass is charged as having been 
committed in respect of a dwelling house, the name of the 
owner should be alleged. Upon this Sir Edward Hyde 
East says,? “If the rule by which to ascertain this ownership 
may be compressed with sufficient discrimination into a 
small compass, I should say generally, that where the legal 
title to the whole mansion remains in the same person; 
there, if he inhabits it either by himself, his family, his. 
servants, or even by his guests, the indictment must lay the 
offence to be committed against his mansion. And so it is, 
though he let out apartments to inmates, who have a separate 
interest therein, if they have the same outer door or entrance 
into the mansion in common with himself. But if distinct 
families be in the exclusive occupation of the house, and 
have their ordinary residence or domicile there, without 
any interference on the part of the proper owner; or if they 
be only in possession of parts of the house as inmates to the 
owner, and have a distinct and separate entrance; then the 
offence of breaking, etc., their separate apartments must be 
laid to be done against the mansion-house of such occupiers 
respectively.” 

ny error or mistake in alleging the ownership of the 
dwelling would be properly amended under ss, 226, 227 of 
the Criminal Procedure Code (see post, § 693). 

When the offence is charged as having been committed 
in a place used for the custody of property, the place must. 
be one which can be properly described as a building. A 
large, detached, circular receptacle for grain, constructed of 
straw, with an opening at the top, and situated in a back 
yard, was held not to be “a place for the custody of property ”” 
within the meaning of this section. ‘Therefore, the offence 
of housebreaking could not be committed in respect of it. 
The offence really committed was the’ dishonest breaking 
Lr of a clo receptacle containing property, under 
s. 461. 

§ 569. Further varieties of the offence of house-trespass 
consist of lurking house-trespass (s. 443), the essence of 
which is its clandestine character, and housebreaking 


1 1 Hale, P.C. 558; 1 Hawk. P.C. 184; 2 East, P.C. 492. 
2 2 East, P.C. 500. ‘fhe cases upon which his rule is based will be 
found in pp. 500—507 s1 Hawk. BC: 184, 135. 
=e =—_ -_ a = am a Af = -_ = a 
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(s. 445). The various modes in which the latter offence 
may be committed, are so minutely described and illustrated 
that further comment would be unnecessary. It will be 
observed by the Explanation that the breaking into, or out 
of any out-house or building occupied with a house, will 
only be considered as a breaking of the principal house, if 
there is an immediate internal communication between the 
two. Where, however, the outlying house is itself used as 
x human dwelling, or as a place for the custody of property, 
the absence of such communication is immaterial. It 1s 
only important where the house actually broken into does 
not come within the definition in s, 442, except constructively, 
as being an adjunct to the principal house. 

Further aggravations of all these offences are provided 
for by ss. 449-460, according to the heinousness of the 
offences contemplated by the trespasser, or the degree of 
violence prepared for or actually inflicted. The special 
offences punishable under ss. 458, 459, and 460, are only 
committed if the house-trespass or housebreaking has 
actually been completed. An attempted offence, as, for 
instance, where the accused was detected while making a 
hole in the wall ot the house, does not enable the increased. 
penalty to be inflicted.’ 

By s. 460, if one of several persons who are jointly com- 
mitting lurking house-trespass by night, or housebreaking 
by night, shall voluntarily cause, or attempt to cause, death 
or grievous hurt to any person, every person jointly con- 
cerned in the house-trespass or housebreaking shall be 
specially punished. 

The liability under this section becomes absolute upon 
every person jointly concerned in the house-trespass or 
housebreaking, even though death, or grievous hurt, was 
neither the common object of the offenders, nor contem- 
plated by them as likely to result.? 


1. Vv. Ismail Khan, 8 All. 649. 
* Reg. v. Sabed Ali, 11 B.L.R. 355; S.C. 20 Suth. Cr. 5. 
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CHAPTER XII. 


OFFENCES OF FALSIFICATION. 


I. Coining, §§ 570—575. 
II. Forgery, §§ 576—591. 
1II. Merchandise Marks, §§ 592—601. 


§ 570. Coining.—The offences comprised in this chapter, 
though very different in character, all agree in this, that 
the intention of the offender is to produce, or to pass off upon 
another, something which professes to be what it really is 
not. Chapter XML. of the Code deals with two sorts of 
money, viz. coin, and the Queen’s coin, as defined by s. 230; 
and different degrees of penalties are in general applied to 
the sume offence, when committed as regards the last sort. 

The offence of counterfeiting, or knowingly performing 
any part of the process of counterfeiting coin, is punishable 
by ss. 231 and 232. 

The word “ counterfeit,” as used in this Code, is defined 
by 8. 28 to involve an intention, by means of that resemblance, 
to practise deception, or a knowledge that it is likely that 
deception will thereby be practised. And such an inten- 
tion, or knowledge, will always be inferred from the mere 
fact of counterfeiting, unless under circumstances which 
conclusively negative it. Such circumstances must be so 
rare that it is unnecessary to imagine instances. 

The same definition provides that it is not essential to 
counterfeiting that the imitation should be exact. And 
this provision is, of course, peculiarly necessary in this 
country, where the ignorance of the people might enable 
even a clumsy imitation to prove successful, while the low 
state of coining science renders it probable that no counter- 
feit will be minutely accurate. Accordingly, a trifling 
variation from the real coin in the inscription, effigies, or 
arms was held under the corresponding English statute not 
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to remove the offence out of the statute.1 And so it was 
held in another case, where the ingenious device was 
adopted of making coins without any impression whatever, 
in imitation of the smooth, worn money then in circulation.” 
But it will still be necessary to show that the article pro- 
duced, or partly produced, was a counterfeit, that is, that it 
was such a resemblance as might be received asthe coin for 
which it was intended to pass, by persons using the caution 
customary in taking money. This caution, of course, will 
vary according to the class of persons among whom it may 
be a ae that it was intended to pass. Accordingly, 
where the prisoner had counterfeited the resemblance of a 
half-guinea upon a piece of gold previously hammered, but 
it was not round, nor would it pass in the condition in 
which it then was, the judges held the offence to be incom- 
plete.2 Nor is a mere medal counterfeit coin, though fraudu- 
lently represented to an ignorant person as being money.* 


§ 571. The absence of apparent resemblance may possibly 
arise merely from the process being imperfectly carried out. 
Tf that ‘be so, there will still be an offence under this segtion. 
And even if the metal in which the counterfeit was made 
was completely different from that of the coin represented, 
it would still be a question of fact whether this difference 
did not arise merely from the manufacture having been 
interrupted in an early stage. Copper or lead may be 
washed over so as afterwards to bear a sufficiently strong 
resemblance to silver or gold. But I conceive that no con- 
viction could be supported where it was plain that the thing 
actually made was never intended to result in a coin, but 
was merely an experiment as a step towurds future produc- 
tive efforts. 

It is seldom possible, and never necessary, to show that 
the defendant has been caught in the act of counterfeiting. 
The act will generally have to be inferred, from suc 
evidence as the possession of tools, dies, or metal necessary 
for the purpose; or frum finding some coins finished, and 
others unfinished, or different coins in a different state of 
<ompletion.© The mere possession of counterfeit coin by a 


1 See Reg. v. Robinson, 34 L.J. M.C. 176; S.C. L. & C. 604, 
* Welsh’s case, 1 East, P.C. 164. 

* Varley’s case, 1 East, P.C. 164. 

* Rulings of Mad. H.C., 1864, on s. 240. 

* Mad. H.C. Rulings, 17 Nov., 1868; 8.C. Weir, 71 [94]. 

° Rey. v. Roberts, Dearsl. 5389; S.C. 25 L.J. M.C. 17. 
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rson who has had nothing to do with its manufacture may 
fe an offence under subsequent sections (237—243), but is. 
not punishable under s. 231. 

The offence constituted by this section consists in the 
fact of the counterfeiting. It is not necessary to show that. 
the coins were uttered, or that there was any attempt to- 
utter them. Making a counterfeit coin, to see whether it 
would answer the purpose, or even as a specimen to put in. 
a cabinet, would be sufficient.! 


§ 572. Making or selling any die or instrument for the 
purpose of being used for counterfeiting coin, is punishable 
under ss. 233 and 234. A person who is employed by a 
coiner to make coining instruments, and who informs the 
authorities, and, in concert with them, proceeds in the 
execution of the task to effect the detection of the offender, 
is, of course, not guilty. The person who employed him 
would be Sunidhable as an abettor.? 

Under s. 235 it is an offence to be in possession of any 
instrument or material for the purpose of using it for counter- 
feiting coin, or with the knowledge or belief that it was. 
intended to be so used. Under this section, it will be a 
question whether the instruments or material were such as. 
could and would be used for such criminal purposes. The 
rudeness of the contrivauce is no importance, if the object is 
found as a fact.® 


§ 573. Coining instruments, or materials, will be in a man’s 
possession when they are in any box or place which is under 
his control, and whether they are used for his benetit or not, 
provided it is shown that he is aware of their existence and 
character. And the same article may be in the possession. 
of several persons, if they are acting in concert, and each of 
them have a guilty knowledge of the character and existence- 
of the thing in question. 

In one case, a prisoner, named Weeks, was indicted. 
with four others for having unlawfully in their custody and 
possession a coining mould. It appeared that the police 
entered the prisoner’s house in his absence, and there found 
the other prisoners, two of whom attacked the police, while 
the two others, one of whom was the wife of Weeks, snatched 
up something from the table and threw it into the fire. 


1 1 East, P.C. 165; Reg. v. Roberts, ub. sup. 
2 R. v. Bannen, 2 Moody, 309. 
4 Rtidgeley’s case, 1 East, P.C. 171. 
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This was found to be the coining mould, which formed the 
subject of the indictment. Other implements and materials 
suitable for making moulds were found in other parts of the 
house. The prisoner came back to the house after the 
capture was made. It was proved that he had passed off a 
bad half-crown thirteen days before. The jury found Weeks 
guilty of being knowingly, and without lawful excuse, in 
possession of the coining mould, and the Court affirmed the 
conviction, saying, “ We are all of opinion that there was 
sufficient evidence to be left to the jury on the charge of 
felony. In order to prove the guilty knowledge, evidence 
was admissible of other substantive felonies committed by 
the prisoner.” ! 

The “ other substantive felonies ” which are admissible to 
prove guilty knowledge, must, of course, be crimes of a 
similar character,? and not too remote in point of time. The 
fact that a man has committed a robbery is no proof that he 
is a coiner, though the fact that he has passed off a leaden 
rupee a few days previously would be. Nor would the cir- 
cumstance that a man had passed off a false rupee a year 
ago be any evidence that another now found in his posseSsion 
was known to be counterfeit. For any man through whose 
hands money passes might meet with such accidents at such 
distances of time. But the possession of other pieces of 
base coin, or the fact that base coin has been passed off by 
the same defendant at other times, either before or after the 
offence charged in the indictment, will be evidence of such 
a guilty knowledge.® 

§ 574. There are three classes of offences created by ss. 
239—243: First, passing off coin known from the first to be 
counterfeit. Secondly, passing off such coin which was for 
the first time discovered to be counterfeit after its receipt. 
Thirdly, being in wrongful possession of coin known all along 
to have been counterfeit. Further subdivisions of classes 
first and third arise, according as the counterfeit coin is the 
Queen’s or otherwise. 

With regard to ss. 239 and 240, it has been held “that 
the offence for which .punishment is provided is not the 
offence committed by the coiner. The words ‘ which at the 


1 Reg. v. Weeks, 30 L.J. M.C. 141; 8.C. L. & C. 18. 

2 See Indian Evidence Act, I. of 1872, s. 15. 

3 Rex v. Wylie, 1 Bos. & P.N.R. 92; Rex v. Harrison, 2 Lewin, 118; 
Reg. v. Foster, Dearsl. 456; 8.C. 24 L.J. M.C. 134; Reg. v. Nur 
Mahomed, 8 Bom. 223. 
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time he became possessed of it he knew to be counterfeit ’ 
point to a person other than the coiner, that is to say, the 
erson who procures, or obtains, or receives counterieit coin. 
t is against such a person that the section is directed.” ? 
The delivery must be “fraudulently, or with intent that 
fraud may be committed.” A person delivers false coin 
fraudulently if he cheats the person to whom it is delivered ; 
he delivers it with intent that fraud may be committed, if 
he puts it in the power of that person, whether he is an 
accomplice or an innocent agent, to puss it off upon some 
one else who may lose by it. It was held in England that 
no offence was committed by giving a counterfeit half-crown 
to a woman who asked for charity, as she was not defrauded 
by it.2 This decision is obviously doubtful, as the woman 
would necessarily have tried to get some one else to take 
the coin as genuine. Accordingly, in a later case, where 
the prisoner had given a counterfeit coin to a girl with 
whom he had connection, the offence was held to be 
eomplete. ‘The former decision was cited, and distinguished 
by the judges as a case of mere charity, but they doubted 
its Being sound law.’ In a later case, Alderson, B., said 
that it had been overruled, and that the intent to defraud 
would be inferred by law from the passing off a false coin 
as a good one.* Nor does it make any ditference that the 
person to whom the coin is tendered refuses to receive it.® 
§ 575. The offence under s. 241 consists in trying to pass 
off us genuine a coin which the accused has honestly 
received, but hus subsequently found out to be counterfeit. 
No offence is committed where the coins are not delivered 
us genuine. A vagrant entered uw shop for drink. The 
shopkeeper, supposing that he had come to commit theft, 
shut the door and called for a watchman. The vagrant ran 
away, and meeting one Munglee put some coins into his 
hand, and told him to keepthem for him. The coins turned 
out to be counterfeit. A conviction under s. 241 was set 
aside, as it did not appear that he had passed the coins as 
genuine, or induced Munglee to receive them as senuine.® 
‘The mere possession of counterfeit coin is an offence 
under ss. 242 and 243, even though no attempt is made to 
pass it off, provided it can be shown that it was kept for a 


1 Rey. v. Sheobux, 3 N.W.P. 150. 2 R. v. Page, 8 C. & P. 122. 
3 Reg. v. Anon, 1 Cox, 258. 4 Reg. v. Jon, 2 Den. 484. 

4 Reg. v. Welsh, 2 Den. 78; S.C. 20 L.J. M.C. 101. 

6 Rey. v. Soorut, 4 N.W.P. 62. 
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frandulent purpose, and was originally obtained with a 
uilty knowledge. The mere fact of a single base coin 
ing found in a party’s possession would not, without 

further evidence, be sufficient to create a presumption that 

he knew it to be counterfeit when he obtained it, and 

intended to make a fraudulent use of it. But where a 

considerable number of base coins is found in any man’s 

possession, the presumption of guilt would be sufficient to 
make a conviction lawful, unless the possession could in 

some manner be explained or accounted for (ante, § 573). 


§ 576. Forgery.—“ Whoever makes any false document or 
part of a document, with intent to cause damage or injury 
to the public or to any person, or to support any claim or 
title, or to cause any person to part with property, or to 
enter into anv express or implied contract, or with intent to 
commit fraud, or that fraud may be committed, commits 
forgery” (s. 463). 

“A person is said to make a false document— 

First.—Who dishonestly or fraudulently makes, signs, 
seals, or executes a document or part of a document, or mekes 
any mark denoting the execution of a document, with the 
intention of causing it to be believed that such document 
or part of a document was made, signed, sealed, or executed 
by, or by the authority of a person, by whom or by whose 
authority he knows that it was not made, signed, sealed, or 
executed, or atu time at which he knows that it was not 
made, signed, sealed, or executed ; or 

Secondly.—Who, without lawful authority, dishonestly or 
fraudulently, by cancellation or otherwise, al ers a document 
in any material part thereof, after it has been made or 
executed either by himself or by any other person, whether 
such person be living or dead at the time of such altera- 
tion; or 

Thirdly.—Who dishonestly or fraudulently causes any. 
person to sign, seal, execute, or ulter, a document, knowing. 
that such person by reason of unsoundness of mind or 
intoxication cannot, or that by reason of deception practised 
upon him, he does not, know the contents of the document, 
or the nature of the alteration. 

Explanation 1.—A man’s signature of his own name may 
amount to forgery. | 

Ezplanation 2,—The making of a false document in the 
name of a ficvitious person, intending it to be believed that 
the document was made by a real person, or in the name of 
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a deceased person, intending it to’ be believed that the 
document was made by the person in his lifetime, may 
amount to forgery ” (s. 464). 

In order to establish the charge of forgery, it is necessary 
to show that the accused has produced something which is 
a “false document” within the meaning of s. 464, and that 
he has done so with some of the intents described in s. 463. 


§ 577. The term “document” is defined by s. 29 in a 
manner which seems to include every substance upon which 
any letters or marks are inscribed, in a manner capable of 
conveying an idea to the mind of a person who is able to 
anderstand them. A picture inscribed with the name of an 
artist, and thereby purporting to be painted by him, would 
tbe a document within s. 29, and might be a false document 
within s. 464.1 It is not necessary that the document 
should be legal evidence of the matter expressed in it. It 
is sufficient 1f it was intended to be evidence. That is, if 
it was put forward by the person making or using it, as 
containing statements upon which the person to whom it is 
submitted might and ought to rely.? 

False Document.—A document is a false document if it 

urports to be signed, sealed, or otherwise authenticated 
by a person who did not so execute it, and who did not 
authorize any one else to execute it on his behalf. In 
general, no forgery could be committed by a person who, 
with the authority of another, signs the name of that other. 
Tf, however, the nature of the transaction involved a repre- 
sentation that the document was actually signed by the 
person whose signature it bore, and if the signature by any 
other person would be a fraud, then the signature of that 
person's name, even without his authority, by another in 
order to help him in committing that fraud, would be 
forgery. So it was held, where the accused personated a 
student at an examination, in collusion with him, and signed 
his name to an examination paper.® 


§ 578. A document is also a false document although the 
signature is genuine, if the contents of the document which 
are authenticated by the signature are, by means of some 
fraud, different from that which the executing party intended 


1 The contrary has been held in England, upon the narrower con- 
struction given there to the word “document ” (Reg v. Closs, D. & B. 
460; S.C. 27 L.J. M.C. ag 

2 Reg. v. Shifatt Ali, 2 B.L.R. A. Cr. 12; S.C. 10 Suth. Cr. 61. 

3 Rea. v. Annasami. 12 Mad. 151. 
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them to be. This may be effected, either by altering a docu- 
ment which has already been executed, or by fraudulently 
inducing a person to sign a document containing matter 
different from that which he supposed it contained. In 
either case, it is evident that the words of the name are no 
more an authentication of the matter above them, than if 
they had been cut off a letter and pasted upon the document. 
A question has been raised whether the same rule applies to 
a mere non-feasance; as‘ where a person who is employed to 
draw up a will designedly omits one of the legacies. The 
English lawyers apparently hold that the mere omission does 
not constitute a forgery, unless such omission makes a material 
alteration in other parts of the will; as where, by the omission 
of a prior life-estate to A, a present fee is passed to B, 
instead of a remainder, as was intended.! Such a case, how- 
ever, appears clearly to come within the third clause of s. 
464. The document which the testator executes is not his 
will, inasmuch as it does not carry out his wishes; and so 
I conceive it would be, if the draughtsman, for some fraudu- 
lent purpose, left out part of the testator’s estate, leaving it 
to pass by intestacy, instead of according to his will. As 
Serjeant Hawkins says: “ In this case the first inquiry should 
be, with what intention the omission was made.” 


§ 579. It is not forgery for a man to make a deed which 
contains a false statement, but it is forgery for him to make 
a false deed ; as, for instance, by ante-dating a document, “ to 
amake a man’s own act appear to have been done at a time 
svhen it was not done, and by force of such a falsity to give 
it an operation which in truth and justice it ought not to 
have.” ? And so it is forgery for a man to sign his own name 
to a document, in order that it may be supposed to be, and 
that it may take effect as, a document executed by another 
person of the same name. For as regards him, the docu- 
ment in an absolutely false document.® It is not forgery to 
execute in one’s own name, at the request of another, a docu- 
ment different in its operation from that which the other 
expected, unless there is something in the document which 
binds the other. As, for instance, where a debtor was asked 
by his creditor to enter in the creditor’s account-book an 
acknowledgment of indebtedness, and he entéred, in a 


1 1] Hawk. P.C. 265; 2 East, P.C. 856. 

2 3 Bac. Abr. 745, affd.; Mey. v. Ritson, L.R., 1 C.C. 200; Moheshur 
Bua v. Bhikha Chowdhry, 5 Suth., p. 64. 

3 Mead vy. Young, 4 T.R. 28. 
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language unknown to the creditor, a statement that he had 
discharged the debt in full. The offence really committed 
was that of attempting to cheat, or fabricating false 
evidence.' 

§ 580. Signing a document with the name of a fictitious 
person may or not be a fraud, and if it is a fraud, it may or 
may not be aforgery. If a person for any purpose is passing 
by a false name, and in that name writes an order for goods, 
or forthe payment of money, intending to pay for the goods, 
or expecting that his money order will be honoured, this is 
neither a fraud nor a forgery, even though in the result the 
goods are not paid for, and the order is not cashed. Where, 
however, a person signs a fictitious name with a fraudulent 
purpose, this will generally be cheating, and may, bnt not 
necessarily, be forgery. In Dunn's case,” the judges laid 
down the following principles: ‘First, that if a person give 
a note orother security as his own note or security, and the 
credit thereupon be personal to himself without any relation 
to another, his signing such a note with a fictitious name 
may- indeed be a cheat, but will not amount to forgery; tor 
in that case it is really the instrument of the party whose act 
it purports to be, and the creditor had no other security in 
view. But, secondly, that if a note be given in the name of 
another person, either really existing or represented so to be, 
and in that light it obtain a superior credit, or induce a trust 
which would not have been given to the party himself, it is 
then a false instrument, and punishable as forgery.” Accord- 
ingly, when the prisoner, Robert Martin, gave a cheque drawn 
in the name of William Martin, a fictitious person, upon 
a bank in which there was no account answering to that 
signature, but the prosecutor took the cheque believing that 
it was drawn in the prisoner’s name, the Court, following the 
ruling in Dunn's case, held that no furgery had been com- 
mitted. Where, however, the prisoner has written an 
endorsement or receipt on a bill of exchange in a fictitious. 
name, either in order to add to the apparent value of the 
docuwent, or to avoid being traced as the person who had 
negotiated it, this is forgery ; and it mukes no difference that 
the bill itself is perfectly genuine, and that, being ulready 
endorsed in blank, no further endorsement was necessary, if, 
as a matter of fact, the prisoner could not have got it cashed, 


1 Reg. v. Kunju Nayar, 12 Mad. 114. 
* 1 Leach, 57; S.C. 2 East, P.C. 961, 962. 
3 Reg. v. Martin, 5 Q.B.D. 34. 
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without writing upon it what was supposed to be his real 
name.! 

§ 581. The fabrication of that which purports to be a true 
copy, and which is intended to be used as such, but which is 
really a false copy, isa forgery within the meaning of s, 463.? 
But the preparation of a draft of a document, which is about 
to be forged, and which is never itself intended to be used 
tor any other purpose, is neither a forzery, nor an attempt 
at forgery. It might, under certain circumstances, be charged 
as an abetment of a forgery, if committed in conjunction 
with others.?. The mere fact that a person presents a docu- 
ment with a genuine endorsement upon it, and obtains cash 
by representing that it is his endorsement and that he is the 
‘person entitled to the money, would be cheating, but is not 
forgery, though so eminent a judge as Ashurst, J, once 
thought it was forgery.‘ 

In charging a forgery under either of the special sections, 
166, 467, it is well to add a count describing the document 
simply as a false document, so as to guard against the 
possibility that the dccument may turn out to be something 
different from what is alleged. For instance, although it is 
not necessary that a forged bank-note should be an accurate 
resemblance of a genuine one,’ it is-necessary that it should 
be such a document as would have been a bank-note, if the 
signature had been genuine.® 

§ 582. Fraudulent Intent.—Assuming the document to 
come within the definition in s, 464, it is further necessary 
to show that it was made with some one of the dishonest 
intentions specified in s. 463. It is not, however, required, 
in order to constitute in point of law an intent to defraud, 
that the person committing the offence should have present 
in his mind an intention to defraud a particular person, if 
the consequences of the act would necessarily, or possibly 
be to defraud any person; but there must, at all events, be 
a possibility of some person being defranded by the forgery, 
af successful.?7 I add the last two words, which are not in 

1 Bolland’s case, 2 East, P.C. 958; Taft's case, ibid. 959; Taylor's 
case, ibid. 960; Reg. v. Pera Raju, 13 Mad. 27. 

2 Per Peacock, U.J., Essan Chunder v. Baboo Prannauth, Marshall, 
270; S.C. Suth. F.B. 71; 2 Hay. 236. 

3 Reg. v. Padala Venkatasami, 3 Mad. 4. 

4 Hevey’s case, 2 East, P.C. 856. 

> See s. 28, Explanations I, 2. 

° 1 Hale, P.C. 184; 2 East, P.C. 950; #. v. Jones, 2 East, P.C. 883. 

+ Per Cresswell, J., Reg. v. Marcus, 2 C. & K. 356. ; 

3 Cc 
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the judgment quoted from, because the intention of the 
accused must be judged by the result which he expected, 
not by that which took place, or which could have taken 
place. Therefore it is no answer to an indictment for forgery 
that the instrument was invalid, or that it described the estate 
which it professed to convey by a wrong name,’ or that it 
purported to be the will of a person who was still living, and 
was therefore wholly inoperative.2 And so, in a case where 
the prisoner was charged with forging a transfer of railway 
shares held by one Hanstock, and it appeared that his name 
was upon the register, but that it was peers he had no 
title to the shares, the conviction was held good. Maule, J., 
said: “The Recorder seems to have thought that, in order 
to prove an intent to defraud, there should have been some 
abies defrauded, or who might possibly have been defrauded. 

ut I do not think that at all necessary. A man may have 
an intent to defraud, and yet there may not be any person 
who could be defrauded by his act.” As an illustration, he 
put the case of a person ee the name of another to a 
cheqye upon bankers where he had no account.2 And so it 
has been held in Calcutta, that forgery is committed by a 
man who fabricates a false document at the request of 
another, who is merely laying a trap for him, and where the 
document would never have been used at all. Of course 
there can be no intention to defraud where no wrongful 
result was intended, or could have arisen, from the act of 
the accused. Accordingly, the Allahabad High Court held 
that it was not forgery to alter the number by which land 
was wrongly described on a deed of sale by substituting the 
right number, and that using the deed so altered as evidence: 
in a suit was not punishable under s. 471.5 Also that it was 
not forgery to fabricate receipts for rent, in place of genuine- 
receipts which had been lost;® or for the manager of an. 
estate to sign the name of the proprietor toa petition to the 
Mamlatdar, requesting his summary assistance under Reg. 
XVII. of 1827, for the recovery of rent from the tenants of the- 
proprietor.’ In this case the manager probably considered. 


1 1] Hawk. P.C. 265; Crooke’s case, 2 East, P.C. 921. 
* Crogan’s case, 2 East, P.C. 948. 

3 Reg. v. Nash, 2 Den. 493; S.C. 21 L.J. M.C. 147. 

* Haradhan Maiti v. Reg., 14 Cal. 518. 

& Reg. v. Fateh, 5 All. 217. 

° Reg. v. Sheo Dyal, 7 All. 459. 

Rey. v. Bhavanishankar, 11 Bom. H.C. 3. 


Secs. 583 & 583.) FRAUDULENT INTENT. 755 


honestly that he had authority to sign the name of the 
proprietor. 

§ 583. Upon this question, as to what is a fraudulent 
intent, there have been various decisions in India, founded 
on the strict language of s. 463, and of the defining clauses 
24 and 25, which are not always consistent with each other, 
and which, perhaps, would not have been anticipated by the 
framers of the Penal Code. "It is admitted that the fabrica- 
tion of a document, which is part of the machinery by which 
a fraud is carried out, is itself a forgery. As, for instance, 
where a postmaster misappropriated the value of a money 
order, and forged a receipt purporting to have been granted 
by the payee: “There was clearly an intention to cause 
wrongful loss to Government, by conveying the false impres- 
sion that the receipt contained an acknowledgment of pay- 
ment by the payee; and the fact of misappropriation, in our 
opinion, merely shows that there was an intention to cause 
wrongful gain to himself. A debtor who forges a release to 
screen himself from liability to pay the debt, cannot be said 
not to be guilty of forgery, because he intended, by the 
forgery, to cover a dishonest purpose.” ! On the other hand, 
there is a series of decisions to the effect, that where an 
offence has been completed, the falsification of public records, 
in a manner which, in other respects, comes within the defini- 
tion of forgery, wants the necessary ingredient of fraud, 
because the intention of the accused is merely to screen 
himself from punishment; and this intention does not come 
within the words “ fraudulently or dishonestly ” as explained 
by the Code.*. On the same ground, it was held not to be 
torgery to alter the date of a document which was too late 
to be registered, so as to make it appear that it was in 
time ;3 or to concoct a sunnud purporting to be granted b 
a native rajah, conferring a title of dignity upon the accused, 
which he used for the purpose of inducing a settlement 
officer to recognize his title to that dignity ;* or to send in 
to the university authorities a false certificate of character, 
which was necessary to entitle him to present himself at the 
Entrance Examination.® 

1 Reg. v. Sabapati, 11 Mad. 411. 

2 Reg. v. Lal Gumul, 2 N.W.P.11; Keg. v. Jageshur Pershad, 6 N.W.P. 
56; Reg. v. Shankar, 4 Bom. 657; Reg. v. Jiwanand, 5 All. 221; Reg. 
v. Mazhar Husain, 5 All. 553; Reg. v. Girdhari Lal, 8 All. 653; Abdul 
Hamid v. Reg., 13 Cal. 349. 

* Reg. v. Mir Ekrar Ali, 6 Cal. 482. 


4 Jan Mahomed v. Reg., 10 Cal. 584. 
5 Reg. v. Haradhan, 19 Cal. 380. 
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§ 584. On the other hand, the accused was held to be 
properly convicted under s. 464, where, being candidate for 
a clerkship in the sub-divisional office at Budruck, he first 
forged a letter of recommendation from the sub-divisional 
officer to the Collector, and then forged another letter from 
the Collector to the sub-divisional officer, stating that the 
Collector had selected him for the post. The Court said: 
“ Whether or not, under the circumstances mentioned above, 
the appellant may be said to have fabricated these docu- 
ments ‘ dishonestly,’ it is clear to us that he fabricated them 
fraudulently within the meaning of the definition of that 
word given in the Indian Penal Code. His object was to 
obtain the vacant post in the sub-divisional office at Budruck. 
His intention, therefore, in making these two false documents 
was to obtain some pecuniary advantage by dereiving the 
sub-divisional officer as well as the Collector.”!1 This 
case, no doubt, came expressly within the words of s. 463, 
and illus. (4) to s. 464, but 1s important as showing the 
view taken of the word “fraudulently.” In a later case 
from, Allahabad, the facts differed verv little from those in 
Reg. v. Haradhan,*? from which the Court expressly diseented. 
There a candidate for admission to the Queen’s College, 
Benares, twice presented a false certificate, purporting to be 
granted by the Principal of the Canning College, Lucknow. 
The first time he succeeded by means of it in obtaining 
permission to attend a second course of lectures at Benares, 
withont attending the previous course. On the second 
presentation, when the fraud was detected, he would have 
obtained a certificate which would have entitled him to 
attend an examination for pleadership at Calcutta. The 
Court held that the document was a forgery, and that on 
each presentation the defendant had committed an offence 
under s. 471. ‘Edge, C.J., said, in reference to illus. (4), 
s. 464, “ We can see no difference in principle between the 
case of a man making a false certificate in order to obtain 
employment, and the case of a man making a false certificate 
in order to obtain admission to a law class. In each case 
the intention is to deceive another person, and thereby to 
obtain an advantage, or a privilege, which without such 
deception could not have been obtained. We are consc- 
quently of opinion that the document in question was a 
false document within the meaning of s. 464 of the Indian 
Penal Code.” He then expressed the opinion of the Court, 


1 Abdul Hamid v. Rea.. 18 Cal. 349. 2 19 Cal. 380. 
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dissenting from that of Norris, J., in Reg. v. Haradhan, that 
the word “claim ” in s. 463 was not limited to a claim to 
property, but might be a claim to anything, as, for instance, 
to a wife or child, or to be admitted to attendance at a 
college class, or to an examination at a university. Also, 
that the certificate which was sought on the second pre- 
sentation was “ property ” within the meaning of the same 
section; and finally, as regards every part of the transaction, 
“that the document in question was made with intent that 
fraud might be committed.” ? 


§ 585. If it should ever be thought advisable to review 
the decisions cited in § 583, it might be well to consider, 
whether the courts did not rely too exclusively on the word 
‘‘ dishonestly ” in s. 464, as requiring an intention to cause 
wrongful gain to one person or wrongful loss to another, 
without reference to the term “ fraudulently,” which clearly 
means something different.2. ‘Taking ss. 463 and 464 
together, all that is required for the crime of forgery is, 
that a man should fraudulently make a document, whose 
contents profess to be authenticated by a person who did 
not authenticate them, with intent to commit fraud. The 
word “ fraudulently ” is only detined by s. 25, as the act of a 
person who does it with intent to defraud. No definition is 
given of the terms “fraud” or “defraud.” The Bombay 
and the Allahabad High Courts have, with reference to 
ss. 463 and 464, accepted the statement of Le Blanc, J., in 
Haycrafi v. Creasy,® that “by fraud is meant an intention 
to deceive, whether it be from any expectation of advantage 
to the party himself, or from ill-will towards the other, is 
immaterial.” + Now, looking at the above cases, can there 
be any doubt that in each of them a gross fraud was per- 
petrated by the accused upon the authorities who had to 
consider: whether he had committed a criminal offence, 
whether they were justified in registering his document, or 
according to him a title of diguity, or admitting him to the 
benefit of u university, by his supplying to them, as the 
materials for their decision, documents which were absolutely 
untrue? Can it also be doubted that in each case the 
accused sought an advantage for himself which he valued, 
and would have purchased, at a sum infinitely above, say, 
Rs. 10? If, then, it would bave been an undoubted forgery 


1 Reg. v. Shoshi Bhashan, 15 All. 210. 
2 See per Norris, J., 9 Cal., p. 60. 
3 2 East, p. 108. 413 Bom., p. 514; 15 AIL, p. 218. 
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if the document had been fabricated for the purpose of 
obtaining Rs. 10, how can it be less forgery because the 
object sought was something not measurable by money, but 
of far greater value? If each of these cases was not a fraud, 
the English language has ceased to have any meaning. But 
if it was a fraud, then the requirements of ss. 463 and 464 
are satisfied. This was the view taken by the Calcutta High 
Court in the latest case upon the point, where an agent had 
paid into the collectorate a smaller sum than he had received 
as Government revenue, and then altered the receipt given 
to him, 80 as to make it appear that he had paid in the full 
amount. 


§ 586. Publication of a forged document is a separate 
offence under s. 471, but is no part of the offence created 
by s. 463. The very making, with such fraudulent intent, 
and without lawful authority, of any instrument which is 
the subject of forgery, is of itself a sufficient completion of 
the offence even before publication, and of consequence 
before any actual injury sustained: for though publication 
be the medium by which the intent is usually made manifest, 
yet it may be proved as plainly by other evidence.” ? 


§ 587. Joint Acts.—Where several persons join in the con- 
eoction of a forged document, each of them is guilty of the 
offence of forgery, if he has the knowledge and intention 
which is required by the Code; and where each of them 
takes a distinct part in the fabrication, as where one makes 
the paper, another engraves the plate, a third fills in the 
contents, and a fourth imitates the signature, it makes no 
difference in the guilt of any one of them, that he does not 
know how or by whom the remaining portion of the forgery 
is to be effected.® 


§ 588. Using False Document as Genuine.—‘‘ Whoever 
fraudulently or dishonestly uses as genuine any document 
which he knows, or has reason to believe, to be a forged 
document, shall be punished in the same manner as if he 
had forged such document ” (s. 471). 

The document must, previous to its use, possess all the 
qualities of a forged document. Suppose a person fabricated 


1 Loltt Mohun v. Reg., 22 Cal. 318. 

3 2 East, P.C, 855; Pro. Mad. H.C., 7th April, 1866; S.C. Weir, 122 
[210]; Reg. v. Shifait Ali, 2 B.L.R. A. Cr. 12; S.C. 10 Suth. Cr. 61. 

5 R. v. Bingley, R. & Ry. 446; R. v. Dade, 1 Moody, 307; R. v. 
Kirkwood, 1 Moody, 304; P.C., s. 37. 
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a document for the purpose of using it in some manner which 
the Court would hold not to be fraudulent within the mean- 
ing of s. 463, and were afterwards to use it for a clearly 
fraudulent purpose; or suppose a person were to amuse him-~ 
self by forging a friend’s signature to a cheque, and throw 
it aside, and that it was then picked up by. some one else, 
who presented it for payment, would an offence under s. 471 
have been committed? The case has never arisen, and 
never may arise. When it does, it would be well to add 
a count for attempting to commit the offence, upon which 
the prisoner would certainly be convicted. 

Any use of a forged document, which involves a represen- 
tation by the accused that it is genuine, and a belief by the 
party accepting it that it is so, will satisfy the section, if the 
act is done fraudulently or dishonestly. ‘The presentation 
of a forged document for registration, and obtaining regis- 
tration, would be “ using” it within the meaning ofs. 4712 


§ 589. Where a person has used as genuine a document 
which he knew to be forged, and the case is one in which 
its acceptance as genuine would cause a fraud, the Court is 
bound to assume that he meant to defraud.2 The use of 
a forged document will be fraudulent under this section, even 
though the document itself was unnecessary for the case of 
the party who uses it, and though in fact he has a perfectly 

ood title without it. It is evident that a person who pro- 

uces forged documents in support of a good case, is trying 
to gain by fraudulent means an advantage which he fancies 
he would not gain without such means.4 Where a prisoner 
forged receipts for the payment of rent in lieu of genuine 
receipts which had been lost, and then used the forged 
receipts as genuine, the High Court of Allahabad annulled 
a conviction under s. 471, on the ground that the document 
had never been a forged document, not having been made 
with any fraudulent or dishonest intent.® A similar decision 
was given by the same Court in the following circumstances. 
‘The creditor of a police-constable applied to the district 
superintendent to order a monthly deduction from his pay 
till the debt was satisfied. The superintendent made the 
order, which he had no right todo. The constable then forged 


1 See Reg. v. Syed Husain, 7 All. 408; post, § 589. 

2 Reg. v. Azitmooddeen, 11 Suth. Cr. 15. 

3 Reg. v. Hill, 8 C. & P. 274; Reg. v. Cooke, 8 C. & P. 582. 
* Reg. v. Dunum Khazu, 9 Cal. 53. 

5 Reg. v. Sheo Dayal, 7 All. 459. 
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a receipt for the debt, and produced it as an answer to the 
deduction. The Court held that as the direct object of using 
the forgery was to prevent an illegal deduction from his pay, 
there was no reason to infer that any further use was intended 
to be made of the receipt, and therefore that no offence under 
s. 471 had been committed.! It is obvious, however, that 
such cases must be very rare, and require very close scrutiny. 
If, in this instance, the Court had arrived at the less charit- 
able opinion, that the constable intended to use the receipt 
in answer to any steps which the creditor might take 
towards enforcing his debt, it is probable that justice would 
not have been unduly strained. 

§ 590. Guilty Knowledge.— Whether the person who makes 
use of aforged document knew it to be forged, is a mere 
question of fact. Where a forged document is put forward 
in support of, or in resistance to a claim, there can hardly 
ever be any doubt that the person immediately instrumentaf 
in putting it forward knew it was forged. here, however, 
the party directly interested is a woman, especially a 
purdah-nashin lady, or a minor, or a person whose affuirs are 
managed by agents, the presumption need not be very stron 
that such person was actually cognizant of the fraud ntactised 
on his behalf. In the case of mercantile documents which 

from hand to hand, the person who uses them may 

e perfectly ignorant of the forgery. Here the rule of the 
Evidence Act becomes important, that “when there is # 
question whether an act was accidental or intentional, ur 
done with a particular knowledge or intention, the fact that 
such act formed part of a series of similar occurrences, in 
each of which the person doing the act was concerned, is 
relevant.”* Accordingly, where a man was charged with 
uttering a forged bank-note on the 16th of June, evidence 
was received that on the 20th of March he had uttered 
another bank-note, forged by the same hand, in the same 
manner and with the same materials, and that other similar 
bank-notes, with the prisoner’s endorsement upon them, were 
found in the files of the bank, as having been presented and 
paid, though the dates upon which they were so paid could 
not be proved. It was held that the evidence was properly 
received, subject, however, to observations on the weight of 
it, which would be more or less considerable according to 
the number of the other notes, the distance of time at 


1 Reg. v. Syed Husain, 7 All. 408. 
2 Evidence Act, I. of 1872, s. 15, illus. (c); Act IIT. of 1891, s. 2. 
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which they were put off, and the situation in life of the 
prisoner, so as to make it more or less probable thatso many 
notes should pass through his hands in the way of business.* 

§ 591. Under ss. 474, 475, and 476, the possession of any 
document of the description mentioned in s, 466 or s. 467, 
or of any incomplete document of that description, which 
was intended to be afterwards made a complete forgery, 
knowing it to be forged, and with the intention of fraudu- 
lently or dishonestly using it as genuine, is specially punish- 
able. The intention to make a fraudulent use of the forged 
document is an essential element in this offence. This 
intention can seldom be directly proved. Where the forged 
document is capable of being fraudulently used, and is 
found in the possession of a person who 1s interested in 
making a fraudulent use of it, I conceive that a conviction 
would warranted, unless the defendant accounted for his 
possession of the instrument. Suppose, for instance, that 
a forged release were to be found in the possession of 
a debtor, or a forged will or conveyance in the possession of 
a claimant to an estate, this would be sufficient to throw 
upon each the burden of showing that he came innocently 
by the document. But, where either accounts for his 
possession of the instrument in a manner which is equally 
consistent with his knowledge or ignorance of its fraudulent 
character, there the presumption of innocence will arise 
again. For instance, the mere fact that the purchaser of 
an estute is in possession of title-deeds, some of which are 
shown to be forgeries, would be no evidence whatever of his 
guilt ; for,in the absence of evidence as to their origin, the 
natural inference is that they were handed to him by the 
vendor as constituting the title, and, if so, the proper pre- 
sumption would be that he took them innocently.? Lhe 
finding of forged documents in the possession of another 
person in the same village, whose only connection with the 
accused was, that he was called as his witness, and wus 
alleged to belong to his faction, is not evidence of guilty 
knowledge against the accused. Nor is the fact that such 
evidence shows that forgery was common in the village 
a relevant fact as against him.® 


§ 592. Fraudulent Marks on Merchandise.—The whole law 


1 #. v. Balls, Russ. & Ry. 182; Reg. v. Colclough, 15 Cox, 92. 

* See Mad. S.U. Dec., of 1859, p. 65; and see Reg. v. Lokenath, Suth. 
Sp. Cr. 12; eg. v. Abajt Ram Chandra, 16 Bom. 165. 

3 Reg. v. Abaji Ram Chandra, 15 Bom. 189. , 
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as to “Fraudulent ” Marks on Merchandise now rests in India 
on Act IV. of 1889, as amended by Act 1X. of 1891, and 
this law is again borrowed from the English statute, 50 & 51 
Vict., c. 28, the most important sections in the Indian Act 
being identical in language with those in the English 
statute. The law on this subject deals with three different 
matters: First, trade-marks, as defined by the amended 
s. 478 of the Penal Code; secondly, property marka, as 
‘defined by s.479; and thirdly, trade descriptions, as defined 
by Act ELV. of 1889, s. 2 (2). Of these the first indicates 
the manufacturer of the goods; the second, their owner ; 
the third, their quantity, quality, or origin. The framework 
-of the Act is as follows: It defines what is meant by using 
a false trade-mark or property mark, or applying a false 
trade description. It then creates the following offences: 
(1) using a false trade or property mark, or applying to 
merchandise a false trade description ;7 (2) counterfeiting a 
trade or property mark ; ° (3) being in possession of materials 
for counterfeiting ;4 (4) selling, or possessing for sale, or 
for trade or manufacture, goods with counterfeit trade o: 
property mark, or false trade description ;° (5) deceiving « 
public servant by false marks ;°® (6) removing, defacing, o 
altering any property mark.’ In addition to the penaltie 
rescribed by the various sections of the Act, the goods ma 
‘be forfeited, and the costs of the prosecution may be ordere 
to be paid by the defendant to the prosecutor.® Finalk 
provisions are inserted for the protection of persons wl 
‘unintentionally contravene the provisions of the Act, and 
servants,’ while a period of limitation is fixed for prosec 
‘tions..°. The abetment by a person in India of offenc 
‘ander the Act committed out of India, is punishable as 
the acts abetted had been committed in India.” 


§ 593. Trade-mark.— Where a trade-mark has been reg 
‘tered under Part IV. of the statute, 46 & 47 Vict., c. 
there can be no doubt as to its validity. In other cs 
there is often a good deal of doubt. <A trade-mark, in 
pendent of statutory recognition, is generally a matte: 
‘slow and often of unconscious growth. A man make 


1 T.P.C., ss. 480, 481; IV. of 1889, ss. 4, 5. 
2 1.P.C., s. 482; IV. of 1889, s. 6. 3 I.P.C., as. 483, 484. 
4 T.P.C., s. 485. 5 T.P.C., s. 486; IV. of 1889 
° T.P.C., ss. 487, 488. 7 LP.C., s. 489. 
9. ss. 9, 14. 9 IV. of 1889, = en (3). 
> 8. 22. - 
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particular article. If it is a new genus or species he gives 
it a distinctive name. If it is a well-known article he gives 
it no name. Gradually his article acquires public favour, 
and is sought for,and gets to be known in the market either 
by its distinctive name, or by some other appellation given 
to it by the maker, or by the customers, which distinguishes 
it from similar articles made by other people. Sometimes 
the manufacturer puts a special device, or name, or descrip- 
tion upon his trade labels. Any such distinguishing sign, 
when it has come to be recognized as indicating that the 

articular article is manufactured by a particular person, 
becomes his trade-mark, and is entitled to protection as such. 
It must be remembered that what is protected is the trade- 
mark, not the article. Unless the article is patented, any 
one who likes may manufacture exactly the same thing in 
the same way; but he must sell it as his own manufacture, 
not as the manufacture of the proprietor of the trade-mark. 
‘On the other hand, a name which simply indicates the sort 
or quality of the article is not a trade-mark, and may be 
adopted by any one who makes an article of that sort or 

uality. The man who first made what he called a Wel- 
hington boot, or a Hansom cab, acquired no right to the 
exclusive use of the name. This was the distinction which 
was taken in the case of the Singer Machine Manufacturers 
v. Wilson.' There the plaintiff was a company which repre- 
sented the rights of a Mr. Singer of New Jersey, who was 
the manufacturer of various types of sewing machines, to 
which he gave his name. The defendant, a sewing machine 
manufacturer, advertised his machines, one of which he 
described as “The Singer Sewing Machine,” but he put 
upon each machine a plate which described it as made by 
himself. On the trial of a suit for an injunction against 
the use of the name “Singer Sewing Machine” by the 
defendant, the latter contended that the name merely meant 
machine of a particular construction, which, as it was not 
patented, he had a perfect right to make. The plaintiff 
contended that the term was understood in the trade as 
meaning that each machine had been made by his firm.? 
The Court decided that each purty would be entitled to a 
decree, if he could make out the state of facta which he set 
up, and the case was remanded for a decision upon those 
facts. The same question arose in a case where the plaintiff 


1 8 App. Ca. 376. 2 See per Lord Cairns, C., pp. 383—885. 
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claimed the exclusive use of the, term “camel-hair belt- 
ing” as a common law, that is unregistered, trade-mark. 
Lindley, L.J., said: “The first question is, what does 
‘camel-hair belting’ denote? If it denotes belting only 
made by the plaintiffs, the defendants have no right to sell 
their belting by the same name, unless they take sufficient 
precautions to prevent buyers from being misled. But if 
the expression, ‘camel-hair belting,’ denotes a particular 
kind of belting which any one can make, then any one who 
makes that kind of belting may call it by that name.” } 


§ 594. The essence of a trade-mark consists in the idea 
which it conveys to the mind of a purchaser as to the origin 
of the article. Therefore the use of another trade-mark 
which, though differing from it in many particulars, would 
be likely to be confounded with it, is fraudulent aud illegal. 
And it does not in the least matter that the original trade- 
mark gives no indication of the maker, if it has become 
associated in the mind of the public with an article of a 

articular make. <A particular starch, which was first made 
in a@ little village called Glenfield, was given the name of 
“GLENFIELD Double Refined Powder Starch,” and acquired 
a great reputation, being generally known as “ Glentield 
Starch.” Its manufacture was then removed to another 
place, but the same name was preserved. Another manu- 
fucturer, named Currie, then set up in Glenfield, and on his 
labels he described the article as Double Refined Powder 
Starch, Currie & Co., Starch & Corn Flour Manufacturers, 
GLENFIELD. The latter word was put at the bottom of the 
label instead of at the top, as in the plaintiti’s label, and 
there were other minor differences. It was held by the 
House of Lords that the difference was merely colourable, 
the object being to induce the public to purchase the 
defendant's starch as being the original Glenfield starch.? 
A similar decision was given in another case, where a 
favourite yarn shipped to India had obtained the name of 
bhé-hatht yarn, from two elephants which were prominent 
on the label. The use by a rival manufacturer of a label 
similar in colour and shape, and also bearing upon it two 
elephants, was prohibited as a fraudulent imitation, though 
the labels when put side by side were readily distinguishable.* 

A distinctive mark may be adopted by a person who is 


1 Reddaway v. Bentham ey 2 Q.B. 639, p. 643. 
2 Wotherspoon v. Currie, L.R., 5 H.L. 514. 
8 Johnston v. Orr-Ewing, 7 App. Ca. 219. 
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not the manufacturer, but the importer of goods, and he 
will acquire the property in that mark as indicating that all 
goods which bear it have been imported by him. The 
circumstance that he has only imported them into one 
market does not deprive him of his property in the mark in 
other markets.! 


§ 595. Trade Name.—tThere is a distinction between a trade- 
mark and a trade name. ‘*‘ A name may be so pig ig ina 
by use, as to come to mean the goods of the plaintiffs, though 
it is not, and never was, impressed on the goods, or on the 
packages in which they are contained, so as to be a trade- 
mark properly so-called, or within the recent statutes. 
Where it is established that such a trade name bears that 
meaning, I think the use of that name, or one so nearly 
resembling it as to be likely to deceive, as applicable to 
goods not the plaintiffs’, may be the means of passing off 
those goods as and for the plaintiffs, just as much as the 
use of a trade-mark; and I think the law, so far as not 
altered by legislation, is the same.”* Such a trade name, 
if applied to goods in the manner stated in Act IV. of 1889, 
s. 5, would apparently be punishable as a false trade descrip- 
tion. Where a mineral-water manufacturer issued water of 
his own manufacture in bottles bearing the name of a rival 
manufacturer, he was held punishable for applying a false 
trade description to his goods. ‘The language in the 
English and Indian Acts as to trade descriptions is precisely 
the same. 

§ 596. A trade-mark which has once been private property, 
may, by long and undisputed public use, cease to be sunk. 
“The test for determining whether a word which was once 
a trade-mark has become publict juris, is given by Mellish, 
L.J., in Ford v. Foster.4 “I think the test must be, whether 
the use of it by other persons is still calculated to deceive 
the public; whether it may still have the effect of induc- 
ing the public to buy goods not made by the original owner 
of the trade-mark as if they were his goods. If the mark 
-has once come to be so public and in such universal use that 
nobody can be deceived by the use of it, and can be induced 
from the use of it to believe that he is buying the goods 
of the original trader, it appears to me, however hard to 


1 Lavergne v. Hooper, 8 Mad. 148; Ralii v. Fleming, 8 Cal. 417. 

ae ee Lord Blackburn, Singer Manufacturing Co. v. Loog,8 App. Ca. 
» P- 04. 
3 Wood v. Burgess, 24 Q.B.D. 162. * L.R., 7 Ch., at p. 628. 
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some extent it may appear on the trader, yet, practically, 
as the right to a trade-mark is simply a right to prevent the 
trader from being cheated by other persons’ goods being sold 
as his goods by the fraudulent use of the trade-mark, the 
right, to the trade-mark must be gone.”! A fortiori, such a 
right will be lost if the owner of the mark has acquiesced in 
the use of it by another, and led him to believe that all 
claim to it by the original owner had been abandoned.? 


§ 597. Trade Description.—Where a person is charged 
under s.6 of the Merchandise Marks Act, with applying 
a false trade description to goods, it is not necessary to show 
that the-trade description was physically attached to the 
goods. This was so held upon the construction of statute 
50 & 51 Vict., c. 28, s. 5 (1) (d), which is verbatim the same 
as s. 5 (1) (d) of the Indian Act. There a brewer, having 
received an order for six barrels of beer, delivered six casks 
of beer into the customer's cellar, and at the same time 
delivered at his house an invoice, in which the casks were 
described as barrels. The term “barrel,” in the beer trade, 
means a cask containing thirty-six gallons. One of the 
barrels contained a considerably smaller quantity. It was 
held that the brewer might be properly convicted of apply- 
ing a false trade description to the barrel. Pollock, B., 
said: “The definition of the word ‘apply.’ in s. 5, seems 
to suggest that it is not to be confined te a physical 
application ; for it provides that a peer shall be deemed 
to apply a trade description to goods who, enter alta, ‘ uses. 
it in any manner calculated to lead to the belief that the 
goods in connection with which it is used are described by 
that trade description.” No doubt the description must be 
used in connection with goods; but I think we should be- 
cutting down the intention of the Act, if we were to hold. 
that the delivery of an invoice or other description of goods,. 
at the time of, or immediately after, the delivery of the 
goods themselves, was not a use in connection with the- 
goods within the meaning of the section.”*® And so, if an 
invoice referred to the goods by a trade name, this would 
be within s. 6, if the trade name “designated or described: 
the goods” so as to amount to a representation that they 
were made by a particular manufacturer.* It is probable: 


1 Cited and followed by Lindley, L.J. (1892), 2 Q.B., p. 643. 
2 Lavergne v. Hooper, $8 Mad. 149. 

* Rudd v. Lucas (1891), 1 Q.B. 408. 

* See Wood v. Burgess, 24 Q.B.D. 162; ante, § 595. 
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that an advertisement or notice, that goods sold in a shop: 
were articles manufactured by A. B., followed by a sale of 
them without anything more said, might also be held to be 
the use of a false trade description in connection with such 
goods." 


§ 598. Fraud.—Where an injunction is applied for to 
restrain the unauthorized use of a trade-mark, it is unneces- 
sary to show any fraudulent intention. A trade-mark is 
property, and even an innocent interference with it will be 
restrained.2, Where, however, an action is brought for- 
damages, it is essential to prove a fraudulent intent,® and 
a fortiort where a criminal charge is made. In cases. 
punishable under ss. 482, 487, 488 of the Penal Code, and | 
s. 6 of Act IV. of 1889, frand is an essential element in the 
case, but in each instance a person who has done the acts is 

unishable, unless he proves that he acted without intent to 
efraud. 

The fraud which Constitutes the offence under these 
sections, is either a fraud upon the owner of the mark which: 
is imitated, or upon the purchaser, who is induced to buy 
something different from what he believed that he was buy- 
ing. If fraud upon the owner of the mark is suggested, it is. 
unnecessary to show actual damage to him. here the 
defendants were sued for marking their cutlery with the 
name and device of a well-known firm of cutlers, the judge- 
was held to have rightly directed the jury in telling them. 
that they had only to consider two questions: first, whether 
the marks put upon the defendants’ goods were calculated to- 
lead an ordinary person to think that the marks were the 
marks of the plaintiffs, denoting their manufacture ; secondly,. 
whether the defendants falsely, and with intent to deceive, 
represented, by means of this similarity, that the knives 
they sold were of the plaintiffs’ manufacture. Wilde, C.J., 
said: “ As to the proof of damage, it is sufficient in actions. 
of this kind to show that such acts have been done as were 
here proved, and that they were done with the intention,. 
and that the natural result of them was to prejudice the 
plaintiffs. If the defendants adopted these marks, knowing 
they were calculated to induce persons to believe the goods 


1 See per Lord Cairns, C., 3 App. Ca., p. 389. 

* Millington v. Fox, 3 Myl. & Cr. 338, affd. Singer Machine Manufac-- 
turers V. Wilson, 3 App. Ca., pp. 391, 396, 400; Sommerville v. Schembri,. 
12 App. Ca. 453; Hwing v. Grant, 2 Hyde, 485. 

3 Crawshay v. Thompson, 4M. & G. 357. 
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they made and sold were goods manufactured by the 
plaintiffs, that is sufficient proof of damage.”! If, on the 
other hand, a fraud upon the purchaser is suggested, it is 
not necessary to show that the article actually supplied was 
in any way inferior to that which it purported to be. Certain 
manufacturers of powder contracted with Government to 
supply powder. Owing to an accident, they were unable to 
manufacture it themselves, and, accordingly, they bought 
German powder, put it into Government barrels, and 
labelled it with their own name and the description of the 
powder they had contracted to supply. The powder was 
fully equal to what they had contracted for. It was held 
that they were properly convicted under a section of the 
English statute, which corresponds to s. 6 of Act IV. of 
1889. Lord Coleridge, C.J., said: “The Act is directed 
avainst the abuse of trade-marks, and the putting off ona 
purchaser of, not a bad article, but an article different from 
that which he intends to purchase, and believes he is pur- 
chasing. ‘That, I think, is the meaning of the word ‘defraud ’ 
in this Act of Parliament; and in that sense only there was 
in the present case an intent to defraud.’ Mathew, J., 
said: “The Act makes a new offence by providing that 
every person who applies any false trade description to goods 
shall be guilty of an offence against the Act. ‘The words 
‘without intent to defraud’ apply to cases where a person 
uses @ particular mark, without any intent in so doing, to 
induce a buyer to accept goods which might otherwise be 
rejected.” ? 

§ 599. An intention to defraud is not negatived by show- 
ing that the immediate purchasers of the article which bears 
the false mark or description were not, and were known by 
the vendor not to be deceived by it. If it was sold to them 
with the inteution or knowledge that they should sell it 
again to persons who would be taken in by it, that is a 
sufficient traud.2 The intention to defraud will be judged 
according to the effect that the representation, however con- 
veyed, or whatever form it may assume, will be likely to 
produce. ‘his, again, will depend largely upon the class of 


1 Rodgers v. Nowill, 17 L.J.C.P. 52, p. 56; S.C. 5 C.B. 109, p. 125; 
Blofield v. Payne, 4 B. & Ad. 410; see Lord Blackburn, Singer Manu- 
Jacturing Co. v. Loog, 8 App. Ca., at p. 29. 
2 Starey v. Chilworth Gunpowder Co., 24 Q.B.D. 90. 
3 Per Lord Hatherley, U., Wotherspoon v. Currie, L.R., 5 H.L., at 
p. 517; per Lord Selborne, C., Singer Manufacturing Co. v. Loog, 8 
App. Ca., at p. 18. 
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persons to whom it is addressed. Where the persons likelv 
to he influenced judge mainly by the eye, a similarity of 
device will be more important than any amount of counter- 
vailing written matter, which would probably not be under- 
stood. So also persons unaccustomed to a critical exami- 
nation of written documents may be easily taken in by 
marked similarity of description, without looking at minor 
statements which may alter its effect.2,— On the other hand, 
no intention to defraud would be assumed where the docu- 
ment was in the nature of a trade description, nddressed 
exclusively to expert wholesale dealers, who could not 
possibly misunderstand it, and which, in the ordinary course 
of business, would never reach any less experienced eyes.® 

§ 600. Burthen of Proof.—How far, then, in cases under s. 
482 of the Code, and s. 6 of Act IV. of 1889, is the Crown 
relieved of the necessity to prove fraud, by the provision 
that the defendant shall be convicted unless he proves that 
he acted without intent to defraud? The answer to this 
-will depend upon the facts of each particular case. The 
‘prosecution must start hy proving that the mark or descrip- 
‘tion is, in fact, false. here it is exactly the same as that 
of the goods which it untruly claims to be, as in the case of 
‘the soda-water or gunpowder, mentioned in §§ 595 and 598, 
the intention to produce a false belief will be assumed, unless 
‘it is rebutted. Where, however, the imitation is not actual, 
but constructive, as in the cases referred to in § 594, the 
‘Crown must prove that it was reasonably calculated to 
produce a false belief. Not that it might be taken for 
another mark or description, but that in all fair probability 
it would be taken for it. Here, again, the facts lead to a 
presumption that fraud was intended, which the defendant 
must repel. Practically, the Crown must always make out a 

mma facie case of fraud. The defendant must show that 
in the particular case he neither intended to commit a 
fraud, nor had any reason to believe that a fraud would be 
-committed. 

§ 601. Nothing is said about fraud in ss. 483, 484, or 485, 
because the very definition of counterfeiting (s. 28) implies 
‘fraud. I imagine that these sections apply to actual, not 
~- constructive imitations. The imitation need not be 


1 Johnston v. Orr-Ewing, 7 App. Ca., at p. 225. 

* Singer Manvacturing Co. v. Wilson, 8 App. Ca. at p., 890. 

* Per Lord Selborne, C., Singer Manufacturing Co. v. Loog,8 App. 
‘Ca., at pp. 20, 26. 
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exact, but it must be intended to represent the very thing 
which is imitated, and not merely a completely different 
thing, which an ignorant person might mistake for it. 

Section 486 of the Code, and s. 7 of Act IV. of 1889, seem 
to apply to persons who have been the victims of a fraud’ 
practised by some one else. To exonerate themselves they 
must be prepared to prove three distinct matters, marked’ 
(a) (6) (c). It is difficult to see the difference between acting 
innocently and acting without intent to defraud. It may 
perhaps mean that the defendant’s mind was absolutely 
blank as to all facts from which fraud could have been 
inferred. 

Act IV. of 1889, s. 8, applies to persons who have been the 
innocent instruments employed in carrying out a fraud by 
the prime mover in the fraud. Section 18 (3) also protects 
a mere servant who has acted innocently under orders, and 
who has given full information against ‘ie master, 


=| 
=| 
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CHAPTER XIII. 


OFFENCES RELATING TO MARRIAGE. 


I. Considerations on Marriage and Divorce, §§ 602—621. 
II. Cohabitation under Pretence of Marriage, § 622. 
III. Bigamy, §§ 623—634. 
IV. Adultery, §§ 635—638. 
V. Enticing away a Married Woman, §§ 639-—641. 


§ 602. BerorE examining the particular offences created 
by Chapter XX. of the Penal Code, it will be necessary to 
offer some remarks on certain questions which affect the 
validity of a marriage or divorce. It is obvious that a man 
who was charged under s. 494 would be entitled to say that 
his former marriage was unlawful ab initio, or that it had 
been lawfully determined. If. the charge were under s. 497 
he would be equally entitled to dispute the validity of the 
matriage whose rights he was accused of violating. 

Marriage.— Where the marriage in dispute has been cele- 
brated in India, if the parties are Hindu, Buddhist, 
Muhammedan, Sikh, Jain, or Jew, the validity of the 
marriage will be governed by the law of the respective 
parties, or by such custom having the force of law as can be 
made out. ‘The marriages of persons, one or both of whom 
are Christians, are regulated by the Indian Christian 
Marriage Act, XV. of 1872, amended by Act II. of 1891. 
Parsee marriages are governed by Act XV. of 1865, and tho 
re-marriages of Hindu converts by the Native Converts 
Marriages Dissolution Act, X XI. of 1866, while Act IIL of 
1872 promces for persons who do not profess the Christian, 
Jewish, Hindu, Muhammedan, Parsi, Buddhist, Sikh, or Jain 
religions. 


§ 603. Where the courts of one country have to consider 
the validity of a marriage contracted in another country, 
the general principle is that laid down by. Lord Brougham 
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in Warrender v. Warrender" “A marriage good by the 
laws of one country is held good in all others where the 
question of its validity may arise. For the question always 
must be, Did the parties intend to contract marriage? And 
if they did that which, in the place they are in, is deemed 
a marriage, they cannot reasonably, or sensibly, or safely be 
considered otherwise than as intending a marriage contract. 
This is the general rule of law.”” And it makes no difference 
that the marriage, if celebrated in the same manner in the 
country to which the parties belong would have been invalid, 
or even that the foreign country was sought for the express 
purpose of avuiding the difficulties thrown in the way of 
marriage by the law of their own country. This was the 
case with the well-known Gretna Green marriages, till they 
were dealt with by Act of Parliament. In Dalrymple v. 
Dalrymple? a question arose as to the validity of a Scotch 
marriage contracted by mere verbal assent, aud without any 
religious celebration, one of the parties being an English 
gentleman, not otherwise resident in Scotland than as being 
quartered there with his regiment. Sir W. Scott said: 
‘ Being entertained in an English court, it must be adjudi- 
cated according to the principles of English law applicable 
to such a case. But the only principle applicable to such a 
case by the law of England is, that the validity of Major 
Gordon’s marriage rights must be tried by reference to the 
law of the country where, if they exist at all, they had their 
origin.” And conversely, where a clandestine marriage in 
France, between two minors, British subjects, was celebrated 
in a manner which by the law of England was irregular, 
but not void; and which by the law of France was absolutely 
null and void, it was decided that it must be treated as null 
and void in England also, since the English law sanctioned 
and adopted as the rule of decision the law of France.® 
§ 604. An exception to this rule was suggested by Lord 
Stowell in Ruding v. Smith There a marriage had been 
celebrated at the Cape of Good Hope, a year after its 
surrender to the English, by the chaplain of the British 
arrison, under a licence from the Commander-in-Chief. 
The husband was twenty-one, and by Dutch law he was 
not entitled to marry without the consent of his parents till 


12Cl. & F. 488, at p. 530. 2 2 Hagg. Consist. 54, at p. 58. 

3 Serimshtre v. Scrimshire, 2 Hagg. Consist. 395. 

+2 Hage. Consist. 331, recognized by Sir W. P. Wood, V.C., in 
Armitage v. Armitage, L.R., 3 Eq. 343. 
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thirty, and in other respects the formalities of the Dutch 
Jaw were not complied with. Lord Stowell said: “It is 
true, indeed, that English decisions have established this 
rule, that a foreign marriage, valid according to the law of 
the place where it is celebrated, is valid everywhere else; 
but they have not, e converso, established that marriages of 
British subjects, not good according to the law of the place 
where they are celebrated, are universally, and under all 

ossible circumstances, to be regarded as invalid in England. 

t is, therefore, certainly to be advised that the safest course 
is always to be married according to the law of the country, 
for then no question can be stirred; but if this cannot be 
done on account of legal or religious difficulties, the law of 
the country does not say that its subjects shall not be 
married abroad. And even in cases where no difficulties 
of that insuperable magnitude exist, yet, if the contrary 
practice has been sanctioned by long acquiescence und 
ucceptance of the one country that has silently permitted 
such marriages, and of the other that has silently accepted 
them, the courts of this country, I presume, would not 
incline to shake their validity upon these large and general 
theories.” ‘The libel here states a cuse of marriage as 
nearly entitle! to the privileges of strict necessity as 
ean be.” } 


§ 605. When we speak of a marriage which is valid in 
the country where it takes place being valid everywhere, 
this must be understood as referring to the mode in which 
it is celebrated, not to the substance of the marriage con- 
tract itself. Marriage means a different thing in Christian 
and in non-Christian countries, and when either of the 
parties to a marriage is a Christian, the question for a 
Christian court is not whether the marriage was valid where 
it took place, but whether that which was called a marriage 
in one country is the same thing which we call a marriage. 
As Lord Brougham said in the case already cited :? ‘ Marriage 
is one and the same thing, substantially, all the world over. 
Our whole law of marriage assumes this; and it is important 
to observe that we regard it as a wholly different thing, a 
different status from Yurkish or other marriages among 
infidel nations, because we clearly never would recognize 
the plurality of wives, and consequent validity of second 


1 See also, for similar cases, 22. v. Inhabitants of Brampton, 10 Fast, 
282; Beamish v. Beamish, 9 H.L. Ca. 274. 
* Warrender v. Wurrender, 2 Cl. & F. 488, at p. 533. 


774 LEGALITY OF MARRIAGE fOhap. XIII. 


marriages standing the first, which second marriages the 
laws of those countries authorize and validate.” When, 
therefore, a Christian enters into a marriage in a non- 
Christian country, it is not necessarily valid use it is @ 
good marriage in that country, nor is it necessarily invalid 
because it does not profess to be a Christian marriage. The 
sole question is, whether the contract entered into between 
the parties was intended by them to be a “ marriage as 
understood in Christendom, which for this purpose may be 
defined to be, the voluntary union for life of one man and 
one woman to the exclusion of all others.” ! 

§ 606. These principles are very clearly illustrated b 
two cases, in one of which the marriage was held invalid, 
while in the other it was held valid. In the former case” 
a question arose as to the legitimacy of the child of C. 
Bethell, a domiciled English subject, who went through 
the form of marriage with ‘Teepoo, a woman of the Baralong 
tribe in Bechuanaland, according to the custom of the 
Baralong tribe, and had issue by her. It was proved that 
the Baralongs had not any religion, nor any religious 
customs, and that polygamy was allowed in that tribe. 
Upon these facts, and with reference to the authorities 
above cited, it was held that the union of the parties, 
although it might bear the name of a marriage, and the 
parties of it might be designated husband and wile, was not 
wu valid marriage according to the laws of England. On the 
other hand, in a suit brought to establish the legitimacy of 
the issue of a marriage celebrated in Japan, according to 
Japanese procedure, between a domiciled Englishman and 
a Japanese lady, the marriage was held valid. It was 
proved by a professor of law in Japan that the petitioner 
was precluded by the marriage from intermarrying with 
any other woman during the subsistence of the said marriage. 
Lhe president, Sir James Hannen, after adopting the 
definition of marriage given by Lord Penzance, said: 
“Though throughout the judgments that have been given 
on this subject, the phrases ‘ Christian Marriage,’ ‘ Marriage 
in Christendom,’ or some equivalent phrase has been used, 
that has only been for convenience to express the idea. 
But the idea which was to be expressed was, that the only 
marriage recognized in Christian countries and in Christen- 
dom is the marriage of the exclusive kind I have mentioned, 


1 Per Lord Penzance, J/fyde v. Hiyde, U.NR., 1 P. & D., at p. 183. 
2 Be Rothel? AQRCh TD. 777 


Becs. 606-608. ] IN FOREIGN COUNTRY. 775 


and here it was proved that in Japan marriage was of that 
character.” } 


§ 607. It is scarcely necessary to say that this rule only 
applies to the marriage of a Christian. If the English 
courts had to consider the marriage of a Hindu or 
Muhammedan, they would decide it according to the law of 
his status. If, however,a Muhammedan were to marry an 
Englishwoman according to the law of the Koran, as has 
sometimes happened in late years, although the marriage 
would be perfectly valid according to Muhammedan law, it 
ds very questionable whether an English, or even an Indian 
court, would recognize it as giving rise to any rights or 
liabilities on her part. Where a man who contracted a 
Mormon marriage, and had then abandoned Mormonism, 
sued his wife for a divorce, the court refused to grant it, 
on the ground that the ceremony had not produced the 
relation of marriage between the parties.2. The question 
would be, can an Englishwoman, by any act of her own, get 
rid of the personal incapacity to contract a polygamous 


marriage? ‘This seems to turn upon the considerations 
stated in the following sections. 


§ 608. Mr. Justice Story, while recognizing the general 
principle above stated, that a marriage, valid by the law of 
the country where it is celebrated, is valid everywhere, says: 
“‘The most prominent, if not the only known exceptions to 
the rule, are those marriages involving polygamy and incest; 
those positively prohibited by the public law of a country 
from motives of policy ;* and those celebrated in foreign 
countries by subjects entitling themselves, under special 
circumstances, to the benefit of the Jaws of their own 
country.”* “In respect to the first exception, that of 
marriage involving polygamy and incest, Christianity 18 
understood to prohibit polygamy and incest, and there- 
fore no Christian country would recognize polygamy or 
incestuous marriages,”> The English courts, as has been 

1 Briukley v. Atty.-~Gen., 15 P.D. 76. 

* Hyde v. Hyde, L.R., 1 P. & D. 130. 

* As, for instance, marriages contracted in violation of the Roya 
Marriage Act, 12 Geo. IIL, c. 11 (The Sussex Peerage case, 11 C) 


tw i 2 
* See as to marriages celebrated abroad by a British consul, stat. 12 


& 13 Vict., c. 68; or by a British clergyman or chaplain, 4 Geo. IV., 


«. 91. See also various Marriage Confirmation Acts (Chronological 
Table of Statutes, 11th ed., Appx. xi.). 


° Story, Confl. L., ss. 1137, 113h, 114. 
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shown, not merely consider a polygamous marriage un- 
lawful, but treat it as not coming within their definition of 
marriage. Suppose, then, that a Muhammedan in England 
contracted a marriage with an Englishwoman. The ques- 
tion would be, what was the nature of the contract entered 
into? Ifthe marriage was celebrated in a church or before 
a Registrar, it would be a Christian, not a polygamous 
marriage, and would be valid as such. If, however, the 
marriage were celebrated in the mosque at Liverpool by a 
Muhammedan Cazi, it would purport to be a Muhammedan 
marriage, with all its incidents. It would be perfectly good 
by Muhammedan law, but it would be invalid and a nullity 
by the law of the country where it took place, and there— 
fore, according to international law, it ought to be treated 
as invalid everywhere. If such a marriage took place in 
British India, and if the Englishwoman was a professing 
Christian, it would be invalid, unless it was celebrated under 
Act XV. of 1872. And unders. 88 of that Act, no marriages 
are valid which are forbidden by the personal law of either 
of the parties. Apparently, then, the only cases in which a 
difficulty could really arise. would be, first, if the woman, 
having previously adopted the law of the Koran, had 
married according to Muhammedan ceremonial in Britis» 
India; or, secondly, if the marriage had taken place in a 
native State. In either case the question would probably 
depend on the domicile of the woman at the time of 
marriage, as being English or otherwise. 

§ 609. The effect of domicile upon the devision of such 
cases has been much considered where the objection to the 
marriage was that it was of an incestuous character. In 
Brook v.. Brook,’ two domiciled British subjects, being a 
widower and the sister of his deceased wife, went to 
Denmark and marricd, marriages between persons so related 
being legal in that country. Their marriage was held void 
in England. Lord Campbell, C., said: “ Although the forms. 
of celebrating the foreign marriage may be different from 
those required by the law of the country of domicile, the 
marriage may be good everywhere. But if the contract of 
Marriage is such in its essentials as to be contrary to the 
law of the country of domicile, and it is declared void by 
that law, it is to be considered as void in the country of 
domicile, though not contrary to the law of the country in 


19 H.L. Ca. 193, at pr. 207, 212, 214. 
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which it was celebrated.” “It is quite obvious that no 
civilized state can allow its domiciled subjects or citizens, 
by making a temporary visit to a foreign country, to enter 
into a contract to be performed in the place of domicile, if 
the contract is forbidden by the law of the place of domicile 
as contrary to religion, or morality, or any of its funda- 
mental institutions. A marriage between a man and the 
sister of his deceased wife, being Danish subjects domiciled 
in Denmark, may be good all over the world, and this might 
likewise be so, even if they were native-born English 
subjects, who had abandoned their English domicile.” A 
similar decision was given in a case where the widower 
being a domiciled British subject married his deceased 
wife’s sister, who was resident and domiciled in Frankfort, 
at the place of her domicile, where such marriages were 
lawful. In this case the widower was un native of Hesse 
Cassel, where such marriages were also lawful, but subse- 
quently became naturalized and domiciled in England.’ 

§ 610. The judgment in Brook v. Brook was expressly 
rested by Lord Campbell on the ground, that various 
statutes of the reign of Henry VIII. had declared such 
marriages to be contrary to God’s law, and that the same 
view must be taken in all courts and proceedings of the 
kingdom ; and not on the ground that the stat. 5 & 6 Will. 
IV., c. 54, hal declared such marriages to be void ab initeo, 
instead of being merely voidable as they had been before. 
He intimated his opinion, that on this ground even the 
Danish courts, if the question came before them, would 
decide against the validity of the marriage. It was from 
the latter point of view that the next case had to be con- 
sidered.2,- There two Portuguese subjects, who were first 
cousins to each other, came to reside in England in 1858, 
and in 1866 they were married in London. In 1873 they 
returned to Portugal, and subsequently the lady petitione:lt 
to have her marriage set aside as being null and void. It 
was admitted that by the law of Portugal marriages between 
tirst cousins were held to be incestuous, and therefore illegal, 
though they might be celebrated under a Papal dispensa- 
tion. Both cousins were Portuguese by domicile when they 
came to England, and the case was argued on the supposi- 
1i0n (which turned out to be erroneous) that the domicile of 
both parties continued to be Portuguese at the time of the 


1 Mette v. Mette, 1 Sw. & Tr. 416; S.C. 28 L.J. P. & M. 117. 
* Sottomayor v. De Barros, L.R., 2 P.D. 81; 3 P.D. 1. 
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marriage. On this assumption the Court of Appeal held 
that the marriage was void. They said:! “The law of a 
country where a marriage is solemnized must alone decide 
all questions relating to the validitv of the ceremony by 
which the marriage is alleged to have been constituted ; but, 
as in other contracts,? so in that of marriage, personal 
capacity must depend upon the lawof domicile. And if the 
laws of any country prohibit its subjects within certain 
degrees of consanguinity from contracting marriage,and stamp 
f marriage between persons within the prohibited degrees as 
incestuous, this, in our opinion, imposes on the subjects of 
that country a personal incapacity, which continues to affect 
them so long as thev are domiciled in the country where 
this law prevails, and renders invalid a» marriage between 
persons, both, at the time of their marriage, subjects of and 
domiciled in the country which imposes this restriction, 
wherever such marriage may have been solemnized.” “ Our 
Opinion on this appeal is confined to the case where both the 
contracting parties are, at the time of their marriage, 
domiciled in a country, the laws of which forbid their 
marriage. All persons are legally bound to take notice of 
the laws of the country where they are domiciled. No 
country is bound to recognize the Jaws of a foreign State 
when they work injustice to its own subjects. And this 
principle would prevent the judgment in the present case 
being relied on as an authority for setting aside a marriage 
between a foreigner and an English subject domiciled in 
England, on the ground of any personal incapacity not 
recognized by the law of this country.” 


§ 611. When the case came on for an investigation of the 
facts, the Probate and Divorce Court found that the husband, 
who was respondent, had acquired an English domicil at the 
time of the marriage, and therefore held that it was valid, 
affirming the rule stated by Mr. Dicey at p. 223 of his work 
on Domicil: ‘‘A marriage celebrated in England is not 
invalid on account of any incapacity of either of the parties, 
which, though enforced by the law of his or her domicile, is 
of a kind to which our courts refuse recognition.” ® The 
principle of the judgment went very much beyond that of the 
Appeal Court, and the President would evidently have given 


1 ..R., 3 P.D., at pp. 5—7. 


#“ In the later stage of the case, Sir J. Hannen disputed tho sound- 
mess of this law as relating to contracts (L.R., 5 P.D., at p. 100). 
* L.R., 5 P.D. 94, at p. 104. 
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the same decision if both parties had retained their Portu- 
guese domicil. He adopted, not only the decision, bnt the 
reasoning of Sir Cresswell Cresswell in Stmonin v. Mallac.' 
There a Frenchman of twenty-nine and a French girl of 
twenty-two, both domiciled in France, came over to England 
to be married, in order to evade the French law which 
renders persons of that age incompetent to contract marriage 
without the consent of their parents. On their return to 
France, the French courts declared the marriage void. A 
suit was then brought in England for a similar purpose, but 
was dismissed. ‘The Court held that where the marriage 
itself was one which might lawfully be contracted, the per- 
sonal capacity to enter into such a marriage must be judged 
in the courts of the country where it was celebrated, by the 
daws of that country alone. This decision war also recog- 
nized by the Court of Appeal,? but was put on the narrow 
ground that consent was part of the murriage ceremonial. 
A similar decision was given by the court of the domicile in 
an lrish case.2 There an Irish statute enacted that any 
marriage had, without the consent of the parents or guardian, 
where either of the parties was under twenty-one, should be 
absolutely null and void, and might be set aside by suit. 
An frish minor went to Scotland, and there married a 
Scotch lady without the consent of her father. Such a 
marriage was good by Scotch law. On a suit brought in 
Ireland to declare the imurriage void, it was held valid, on 
the ground that as both parties were of the age of consent, 
and as the marriage was valid by the Jaw of Scotland, it 
‘could not be impeached in the country where the husband 
was domiciled. It would have been otherwise if the union 
had been prohibited by the law of Ireland as being contrary 
to the Word of God. 


§ 612. In Brook v. Brook,s Lord Campbell, C., expressed 
the opinion that the Act 5 & 6 Will. IV., c. 54, which 
reudered marriages with a deceased wife’s sister void, and 
not merely voidable, would not extend to any conquered 
colony in which a different law of marriage prevailed. 
Accordingly, it has been held that the statute does not 
extend to india, even within the Presidency towns. ‘The 
obligation upon Englishmen not to coutract such marriages 


12 Sw. & Tr. 67; S.C. 29 LJ. P. & M. 97. * L.R., 3 P.D., p. 7. 

* Steele v. Braddell, Milward, Ece. Rep. 1, cited and approved by 
Lord Campbell in Brook v. Brook, 9 H.L. Ca., p. 216 

49 H.L. C., at p. 214. > Das Merces v. Cones, 2 Hyde, 65. 
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does not, however, depend upon that statute, but upon the 
Jaw which prevailed in England before it was passed. 
Accordingly, those who are governed by that law come 
under the same prohibition if they contract such marriages 
in India. Further, the English law, as declared by the 
statutes of Henry VIII, was itself only a branch of the 
general Ecclesiastical law, which then and still prevails in 
many parts of Christendom; and this binds many classes of 
Christians who are not subject to English law. The question 
has arisen in India in both ways. In Lopez v. Lopez, the 
parties who had contracted such a marriage were Hast 
Indians, members of the Roman Catholic Church,and married 
according to its rites. Inasuit by the husband for a declara- 
tion of nullity of marriage, the question arose, what was the: 
meaning of s. 19 of the Divorce Act, IV. of 1869, which 
authorized such a declaration on the ground that “the 
parties are within the prohibited degrees of consanguinity 
(whether natural or legal) or of affinity.” The Full Bench 
of the Calcutta Court, upon an examination of the whole 
course of matrimonial legislation for India, held that it was: 
not intended to introduce the English law of prohibited 
degrees to persons not already governed by it, and that 
“the prohibited degrees for the parties to this marriage 
were not the degrees prohibited by the law of England, but 
those prohibited by the customary law of the class to which 
they belong, that is to say, the law of the Roman Catholic 
as applied in this country.” That law, it appeared, pro- 
hibited such marriages unless « dispensation was obtained 
from the Archbishop of Calcutta. Three years later, in a 
case where such a marriage was celebrated between domiciled 
English people, members of the Church of England, Mr. 
Justice Straight held it invalid, on the ground that the 
parties were subject to the law of their domicile? In an 
exactly similar case which arose in 1890 in Calcutta,®: 
Wilson, J., while not deciding whether the marriage was 
rendered illegal by the law of the domicile, decided that it 
was necessarily bad, as being opposed to the law of the 
Charch of Engiand.‘ 

§ 613. Evidence of Marriage.—The fact of marriage, liko 
any other fact, must be proved by. the person whose caso 


1 12 Cal. 706. 

= Pimen v. Hindhaugh, cited 16 All., p. 215. 

S Hilliard v. Mitchell, 17 Cal. 324. 

* See also Reg. v. Robinson, 16 All. 212, at p. 215. 


Bees. 612-614. ] EVIDENCE OF MARRIAGE. 781 


wequires it to be established. In offences under Chapter 
XX. of the Code, the burthen rests on the prosecution. If 
a man, being charged with rape, asserts that the woman was 
his wife, the burthen would rest on him. The amount of 
proof which establishes such a prima facte case as is suffi- 
cient, unless it is displaced, varies according to the nature 
of the proceeding, and according to the sort of evidence 
which may naturally be expected in each particular instance. 
As Lord Cranworth said in the Breadalbane case:} “If the 
validity of the parents’ marriage should be disputed, it might 
become necessary for the person claiming as their child to 
establish its validity. And inasmuch as in England all 
marriages are solemnized in public, and publicly recorded, 
it is reasonable to require the claimant to give positive 
evidence of its celebration, or else to explain why he is 
unable to do so.” In civil cases, however, such evidence, 
though it is the most satisfactory, is not necessary. As 
the Judicial Committee said in such a case from Ceylon: # 
«‘ According to the Roman law, there was a presumption in 
favour of marriage, rather than of concubinage. It does not, 
therefore, appear to their Lordships that the law of Ceylon 
is different from that which prevails in this country, viz. 
that where a man and woman are proved to have lived 
together as man and wife, the law will presume, unless the 
contrary be clearly proved, that they were living together 
in consequence of a valid marriage, and not in a state of 
concubinage.” Mere reputation that such persons were 
married, entertained by friends and neighbours, is sufficient 
for this purpose ; and even if the reputation be divided, it 
is still admissible for whatever it is worth.? Upon this point, 
however, the Indian Law of Evidence is more strict, as mere 
opinion is inadmissible, even in civil cases, as proof of 
marriage, unless it is evidenced by conduct, or is a statement 
of a deceased person who had special means of knowledge.‘ 


§ 614. In criminal cases it is different. Where the fact 
of a marriage is an essential element in the offence charged, 
the prosecution must make out their case completely, and 
not by mere inference. Although in the great majority of 
cases people who live together as man and wife do so because 
they are man and wife, there are very numerous exceptions, 


? L.R., 1 ae at p. a ‘ 

2 Sustry Velaider v. Sambecetty, 6 App. Ca. 364, at p. 871. 
* Lyle ¥. Ellwood, 19 Eq. 98. oe ue 

4 Act I. of 1872, s. 32; cl. (5), (6), s. 50. 
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and the prisoner has a right to call upon the Crown to 
exclude those exceptions. The rule upon this point was. 
laid down by Lord Mansfield in the case of Morris v. Miller. 
That was an action for crim. con., that is, a suit for damages 
for adultery with the plaintiffs wife. There the plaintiff 
was unable to prove the actual marriage either by an 
registry, or by witnesses who were present when it too 
place. But he proved articles between the man and his wife 
made after marriage, for the settling of the wife’s estate 
with the. privity of the relations on both sides. He proved 
cohabitation, that the lady bore her husband’s name, and 
was received as such by everybody. He also proved that 
the defendant confessed that she was Captain Morris’s wife, 
and that he had committed adultery.” Lord Mansfield, C.J., 
said: “ We are all clearly of opinion that in this kind of 
action, an action for crzn. con., there must be evidence of 
uw marrioge in fact. Acknowledgment, cohabitation, and 
reputation, are not sufficient to maintain this action. But 
we do not at present define what may or may not be evidence 
of a marriage in fact. This is a sort of criminal action. 
There is no other way of punishing this crime at common 
law. It shall not depend upon the mere reputation of a 
marriage which arises from the conduct and declarations of 
the party himself. In prosecutions for bigamy a marriage 
in fact must be proved.” 


§ 615, This rule has been followed in India. The Indian 
Evidence Act, s. 50, provides that opinion evidenced by 
conduct shall not be sufficient to prove marriage in prose- 
cutions under Chapter XX. of the Code. In a case under 
s. 498, the Calcutta High Court held that living together 
as mun and wife was sufficient evidence of marriage to throw 
upon the prisoner the obligation to displace it.2 This case, 
however, was formally overruled by a Full Bench of the 
same court in a prosecution under s. 497. There the only 
evidence of the marriage was the stutement of the prosecutor, 
“She is my wife by marriage,” and the statement of the 
woman, “1 am married to Somea”—the prosecutor. The 
Court held the evidence insufficient. They said: “ The 
provisions of the Evidence Act, s. 50,seem to point out very 


1 4 Burr. 2057. 

* See as to the insufficiency in a case of bigamy of an admission by 
the defendant that he had been previously married (Reg. v. Savage, 13 
Cox, 178, by Lush, J.). 

3 Reg. v. Wazira, 8 B.L.R. Appx. 63; §.C. 17 Suth. Cr. 5. 
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plainly, that where the marriage is an ingredient in the 
offence, as in bigamy, adultery, und the enticing of married 
women, the fact of the marriage must be strictly proved 
in the regular way.”! A similar decision was given in 
Allahabad, where the evidence was exactly the same, with 
the addition of a statement by the prisoner before the 
committing magistrate, “ Parbattia is the wife of Dubri.” 
Straight, J., following the decision last quoted, said: “ The- 
judge should have required some satisfactory proof, inde-— 
pendent of the very vague assertions of Dubri and Parbattia,. 
to show that the ceremony of marriage, as recognized amony 
Kachis, had taken place between them; and his remark that. 
‘the evidence clearly establishes that Parbattia is the lawful. 
wite of Dubri, Kachz,’ was obviously made without sufficient 
care or reflection.” 2 The principle laid down in both these 
cases, that satisfactory evidence of an actual marriage must 
be given, is, of course, correct, and in the case which was. 
overruled no such evidence had been offered. But it is 
difficult to see why the evidence in the later cases was con- 
sidered insufficient. In the Full Bench case, Garth, C.J., 
merely said, “The fuct of the murriage must be strictly 
proved in the regular way.” In the Allahabad case, 
Straight, J., seems to have thought evidence should have 
been offered to show that the ceremouies used were sufficient 
for the purpose of a Aacht marriage. The ordinary evidence 
of a marriage is that of persons who swear that they were 
present at it, and that the parties nuw concerned are the 
sume whom they saw married. If there is any doubt whether - 
the marriage was a legal one, they are cruss-examined, and 
if their answers leave the matter in dvuubt, of course the 
case breaks down. It is difficult to see why the evidence of 
the alleged husband and wife themselves, if given with 
sufficient particularity as to time, place, and circumstances,. 
and subject to cross-examination, should not be enough to 
prove a fact of which they might possibly be the onl 

available witnesses, and as to which their evidence, if believed, 
was conclusive. In neither of the two cases does their 
evidence appear to have been in any way questioned, by 
cross-examilvation or otherwise. In a Madras case, where 
the evidence of a marriage was that of the husband, the 
wife, and the mother vf the latter, given in just the same 
buld and meagre manner, the Madras High Cuurt held it tu 


1 Reg. v. Pitambur Singh, 5 Cal. 566. 
2 Reg. v. Kallu, 5 All. 433. 
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be sufficient, and refused to be bound by the Calcutta and 
Allahabad decisions.! 


§ 616. Where an actual marriage has been celebrated with 
the bond fide intention of making the parties man and wife, 
the Court will presume everything that is necessary to make 
the marriage formally legal, on the principle omnza pre- 
sumuntur rite esse acta.2, In two cases of bigamy, in one of 
which the marriage was performed in a Wesleyan chapel, in 
the other in a building adjoining a church which was under 
repair, the Court. presumed that the places were dulv 
registered and duly licensed.? In this respect there appears 
to be no difference between civil and criminal cases. here 
a marriage had been celebrated by a duly authorized clergy- 
man in a private house, where it would have been unlawful 
without a licence from the Bishop, and there was no evidence 
ef any licence: and the Bishop swore that to the best of his 
recollection he did not give any licence, and that he would 
not have given one in the particular case, as the parties had 
been living together in concubinage, the House of Lords 
held that the presumption in favour of marriage must pre- 
vail. So in a Calcutta case, where a marriaze would have 
been unlawful by reason of the affinity of the parties, without 
a dispensation from the Roman Catholic Archbishop, the 
Court assumed that such a dispensation had been given.® 
In all these cases the clergyman would have been acting in 
violation of a perfectly well-known duty, and would have 
been liable to punishment if he had married the parties 
without the necessary authority. 


§ 617. Where either party relies upon a foreign marriage 
as being valid by the oe of the country in which it was 
celebrated (see ante, § 603), he must not only prove the 
fact of the marriage, but that it was good by the law of the 
place where it was performed. Foreign law is a fact which 
must be proved by experts, that is, by persons specially 
skilled in it, either by virtue of their profession as lawyers, 
or as holding some office which requires a special-knowledge 
of the branch of luw which is to be proved. Where it was 


1 Reg. v. Subbarayan, 9 Mad. 9. 

* See Indian Evidence Act, ]. of 1872, s. 114, cl. (e). 

3 Reg. v. Manwaring, D. & B. 1382; S.C. 26 L.J. M.C. 10; Leg. v. 
‘Cresswell, 1 Q.B.D. 446. 

4 Piers v. Piers, 2 H.L. ©. 381. 13 

5 Lopez v. Lopez, 12 Cal. 706. - 

S Sussex Peerwge case, 11 Cl. & F., at p. 184. 
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necessary to prove the validity of a Scotch marriage, it was 
held that the evidence of the sister of one of the parties, to 
the effect that she had been married in the same way, and 
that people in Scotland were always so mnrried, was not. 
merely insufficient, but inadmissible. And the same decision 
was given where the evidence offered was that of the Roman 
Catholic priest who performed the marriage, who said that 
he had performed it in accordance with the law of Scotland, 
and that he had celebrated numerous marriages in the same 
way during a period of twelve years? On the other hand, 
where it was. proved that a marriage was performed in 
Tilinois between two Roman Catholics, who were English 
subjects, by a Roman Catholic priest, in a Roman Catholic 
church, after the publication of banns, according to a 
marriage service read from a _ book, it was held by the 
majority of the Irish judges to be valid, without any evidence 
of the Jaw of Illinois. The decision was put upon the 
ground that the evidence showed a marriage which was 
valid by English law, and by the law of the Roman Catholic 
Church, and that it must be assumed, in the absence of 
evidence to the contrary, that it was not contrary to the 
law of Illinois.* 

According to English practice, foreign law must be 
proved by the oral evidence of the expert relied on. In 
india the Court may inform itself, or receive information, 
by means of published collections of the law or law reports 
of the foreign country, or by the opinions of experts to be 
found in their works.* 

§ 618. Divorce.—The courts of a man’s domicile have 
complete jurisdiction over his matrimonial status in regard 
to divorce, and their decisions, and all the consequences 
flowing from them, ought to be accepted by the courts of 
every other nation. ‘‘ Asa general rule, it may be stated 
that jurisdiction in matters matrimonial depends upon the 
domicile of the parties to a marriage at the time of the 
commencement of the proceedings for a divorce. The 
English Divorce Court has jurisdiction to dissolve the 
marriage of any parties domiciled in England at the com- 
mencement of such proceedings, and this independently of 
the residence of the parties, the allegiance of the parties, 


1 Reg. v. Povey, Dearsl. 32; S.C. 22 L.J. M.C, 19. 

* Reg. v. Savage, 13 Cox, 178. 

Reg. v. Grifin, 14 Cox, 308. 
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the domicile of the parties at the time of the marriage, the 
place of the marriage, or the place where the matrimonial 
offence or offences have been committed.”? A remarkable 
illustration of this rule will be found in the case of Walson 
v. Welson.2 There both parties, at the time of their marriage, 
and up to the date of their final separation, were resident 
and domesticated in Scotland. The marriage was in Scot- 
land, and the adultery was in Scotland. Some time after 
the separation, the husband took up his residence and 
became domiciled in England. He then brought his suit 
for divorce in the English court, and it was held by Lord 
Penzance that the court not only had jurisdiction, but that 
it was the proper court to sue in. At one time it was 
supposed that the decision in Lolley’s case® had settled, 
that no foreign court could dissolve a marriage celebrated 
in England for a ground which would not, in England, 
justify a divorce a vinculo matrimont:. This notion, how- 
ever, was finally overruled by the House of Lords in the 
case of Harvey v. Farnie.* There a domiciled Scotchman 
came to England and there married an English lady. The 
went to Scotland to live, and the wife obtained in the Scote 
court a divorce a vinculo matrimoniz on the ground of the 
husband’s adultery, which in England would only have 
justified a judicial separation. He returned to England, 
where he married another English lady during the life of 
the former. It was held that both the divorce and the 
second marriage were good. Lord Selborne pointed out that 
the term “ English marriage,” as used in Lolley’s case, meant 
a marriage which, being entered into by a domiciled English- 
man, became exclusively subject to English law; that the 
resort to the Scotch court, in his case, was merely collusive, 
and that he had undergone no change of domicile which 
would justify the action of that court. 


§ 619. It is equally well settled that no foreign court can 
effectually divorce parties who, at the commencement of the 
suit, are only temporary residents within their jurisdiction. 
Such a decree may operate in the country where it is given, 
but it will be disregarded by the courts of the domicile, or 
of any other country. This was first held in England in 
DLoliley’s case. There a domiciled Englishman was indicted 


1 Per Lopez, L.J., Goulder v. Goulder (1892), P. 240. 

2 L.R., 2 P. & D. 485. 3 Russ. & Ry. 287; post, § 619. 
4 8 App. Ca. 48; see per Lord Selborne, at p. 50. 

5 Ruse. & Ry. 237. 
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x bigamy, he having married a wife in Liverpool, and, 
fterwards, having married another woman in the same 
lace during the life of the first. He pleaded that he had 
rone to live in Scotland, and that there his first wife had 
»btamed a divorce a vinculo matrimonit from him on the 
zround of his adultery. The plea was held bad for the 
‘reasons above stated. Similar decisions were subsequently 
ziven by the House of Lords... Conversely, the English 
court refused to grant a divorce where the original domicil, 
marriage, and cohabitation was in Jersey, and the husband 
then abandoned his wife and acquired a new domicil in 
America. The allegation that the wife, after her desertion, 
had acquired a domicile in England, assuming it to be 
legally possible, was held insufficient, as it appeared that 
the husband had never come within the jurisdiction of the 
English tribunal.2 So the Iinglish courts have invariably 
refused to recognize divorces granted by the American 
‘courts, at the suit of a wife against a husband who was not 
<lomiciled within the American jurisdiction. 


§ 620. It has been several times Jaid down in the Scotch 
and English courts, that, for the papper of founding valid 
proceedings for divorce, there might be a matrimonial 
domicile, which was something short of a complete and 
actual domicile, and something more than a mere temporary 
-or collusive residence. It was defined as being the perma- 
nent matrimonial home of the parties for the time being.' 
This doctrine, however, was finally set aside by a decision 
of the Privy Council in a recent case from Ceylon.’ The 
plaintiff was a member of the Ceylon Civil Service, but it 
was admitted that he retained his English domicile. While 
on leave of absence, he married a French lady in London, 
with a view to resuming his residence in Ceylon, as, in fact, 
he did. Several years afterwards he sued her for a divorce, 
‘charging three acts of adultery—one committed on a 
‘steamer returning from Europe to Ceylon, one in France, 


1 Dolphin v. Robins, 7 H.L. C. 390; Shuw v. Gould, L.U., 3 H.L. 55. 


“* Le Sneur v. Le Sneur, 1 P.D. 139. 
- - aoe v. Atty.-Gen., L.R.,2 P. & D. 156; Green v. Green (1893), 
* Pitt v. Pitt, 4 McQueen, 627; Brodie v. Brodie, 2 Sw. & Tr. 259; 
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and a third in Ceylon. It was found by the Committee 
that the Ceylon courts had jurisdiction to grant a divorce 
a vineulo, and the Procedure Code authorized any husband 
to sue for a divorce on the ground of adultery, in the court 
in which he was resident. It was admitted that there was 
no rule of the Roman-Dutch law, which was the lex locz, 
which authorized, nor any statutory provision which con- 
ferred a jurisdiction to divorce persons not domiciled in the 
island. It was contended, however, that international law 
“recognized such a jurisdiction in the courts of the matri- 
monial domicile, and undoubtedly, if such a domicile could 
exist, it would have been created by the facts of the case. 
This contention was overruled. Their lordships admitted 
‘“‘that there were unquestionably other remedies for matri- 
monial misconduct short of dissolution, which, according to 
the rules of the jus gentium, might be administered by the 
courts of the country in which spouses, domiciled elsewhere, 
were for the time resident:” fur instance, alimony, in the 
case of desertion, or judicial -separation in the case of 
cruelty. “In order to sustain the competency of the present 
suit, it was necessary for the appellant to show that the 
jurisdiction assumed by the District Court was derived, 
either from some recognized principle of the general law of 
nations, or some domestic rule of the Roman-Dutch law. It 
either of those points were established, the jurisdiction of 
the District Court would be placed beyond question, but 
the effect of its decree divorcing the spouses would not be 
the same. When the jurisdiction of the court was exercised 
according to the rules of international law, as in the case 
where the parties had their domicile within its forum, its 
decree dissolving their marriage ought to be respected by 
the tribunals of every civilized country.” ‘On the other 
hand, a decree of divorce @ vinculo, pronounced by a court 
whose jurisdiction was solely derived from some rule of 
municipal law peculiar to its forum, could not, when it 
trenched upon the interests of any other country, to whose 
tribunal the date were amenabie, claim extra-territorial 
uuthority.” ‘Their lordships then proceeded to examine the 
theory of a matrimonial domicile as distinguished from a 
domicile of succession, and concluded by stating that they 
had “come to the conclusion that, according to international 
law, the domicile for the time being of the married pair 


afforded the only true test of jurisdiction to dissolve the 
marriage.” 
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§ 621. Lt will be observed that in this case no jurisdiction 
to dissolve such marriages had been conferred by the 
Colonial Legislature, and no discussion arose ag to what the 
effect of such an authority might have been, The question 
might, however, very easily arise in regard to Indian 
divorces. By Act IV. of 1869, s. 2, the Indian courts are 
authorized to grant divorces a vineulo matrimonti, where 
the marriage has been celebrated or the matrimonial 
offence has been committed in India. Of course the Indian 
Divorce Act has no authority in the English courts, and 
2 person so divorced, if domiciled in England, might find, 
it he married ugain, that his children would be treated as 
illegitimate, and that he himself was indictable for bigamy. 
Should such a case arise, its decision would probably turn 
upon the answer to the question, whether the exercise of 
such a jurisdiction trenched upon the interests of the 
mother country. In one respect it might be said to dv so, 
as a status governed by the law of England would be liable 
to be dissolved for reasons for which it could not be dissolved 
by English law. On the other hand, it might be argued 
that the Indian legislation is only a branch of Imperial 
legislation. The Act of 1869 was passed in a council, whose 
powers were given by an Act of Parliament, and every 
member of which was directly appointed by the Crown. It 
was assented to by a Viceroy who was the immediate repre- 
sentative of the Crown. It might have been disallowed, 
and therefore was really confirmed, by the Crown acting 
under the advice of its Government for the time being. 
The object of the Act was to provide for the rights of 
European British subjects, the great majority of whom 
were well known to be domiciled in England. It would 
seem, therefore, that a jurisdiction conferred in this way 
must have been intended to be effectual, and it could not 
be so unless it was concurrent with the English jurisdiction, 
and entitled to full recognition by the English courts. 


§ 622. Cohabitation under Pretence of Marriage.’—It is 
difficult to see the distinction between the offence created 
by s. 493 and those under the three following sections. 
Every one who, knowing that he is already married toa 
woman still living, marries another woman who believes 
that he can lawfully marry her, does by deceit cause a 

pman whov is not lawfully married to believe that she is 


1 T.P.C., s. 493. 
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lawfully married to him. This is exactly what takes place. 
in ninety-nine cases out of a hundred where a man commits. 
what in England is called bigamy, and in India is defined 
by s. 494. “As cohabitation may be assumed to follow upon 
a bigamous marriage, this makes up the complete offence 
under s. 493. ‘The offence defined by s. 495 is only a 
special form of the deceit which is an essential under s. 493. 
It might be suggested that s. 493 is intended to meet the 
case of a man who goes through a mock marriage, which he 
knows to be a mere nullity, but which he represents to be 
a genuine and binding marriage. This, however, is al wierd 
provided for by s. 496, unless the element of cohabitation 
following upon the marriage, which is specified in s. 493 
and omitted in s. 496, may be supposed to make the 
difference. Perhaps again it may be intended to draw a 
distinction between cases which are possible under s. 494, 
where a man really, though mistakenly, believes that he is 
justified in marrying again, and cases in which he acts with 
the full knowledge that he is not so entitled. Or perhaps 
the distinction may be between ss. 493 and 496, and that 
under the latter section the deceit consists in bringing about 
a marriage known at the time to be invalid, while under 
the former section the deceit consists in acting upon a 
marriage which was supposed to be valid but afterwards. 
found out to be invalid. I confess to having no opinion on 
the subject, and I know of no case in which the section has 
been discussed. 


§ 623. Bigamy.—The offence which is defined by s. 494 
consists 1n marrying again, jirst, while the person so marry- 
ing has a husband or wite living, and secondly, where the 
second marriage is void by reason of its taking place during 
the life of such husband or wife. First, the words “ husband 
or wife” mean persons who are legally such. Suppose a 
man marries A, and then marries B during the lite of A, 
and then marries C; he commits bigamy by his marriage 
with B, and again by his marriage with C,if A is still 
living. But if A had died before the marriage with C, but 
B was still living, he would not have committed bigamy, 
because B was never his wife. A marriage which is void- 
able but not void is a good marriage till it is set aside, 
and the existence of such a marriage where both parties 
were living would render a second marriage by either 


Hale, D.C. 6985; Reg. ve Wellshire, 6 Q.B.L. 366. 
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bigamous.! As, for instance, a marriage contracted under 
such fraud or deceit as would justify a court in setting it 
aside,” would not entitle the party so deceived or coerced 
to marry again while the first marriage was in force. Where, 
however, the option has been exercised, as where a 
Muhammedan girl, who was given in marriage before 
puberty, elected to set aside the marriage after puberty, 
she would commit no offence under s. 494 by marrying 
again. 

§ 624. Not only must the first marriage have been 
originally legal, but it must be in legal force at the time 
of the second marriage. ‘he Explanation states that “ this 
section does not extend to any person whose marriage has 
been declared void by a court of competent jurisdiction.” 
Nothing is said as to the case of marriages which have been 
severed without decree, by some process recognized by the 
law or usage of the parties to the marriage. The right of 
Muhammedans to divorce their wives without. legal process 
is undoubted,‘ and no wife so divorced could be indicted for 
marrying again. Numerous cases have occurred in which 
Hindus, charged under s. 494, have pleaded that their 
former marriage had been put an end to by a proceeding in 
the nature of a divorce. In a Bombay case the Court held 
that the custom had been made out, but that the divorce 
was bad as not being in compliance with the custom.’ In 
Calcutta the defence was held to be good.® In other cases 
the plea was held bad on the ground that the particular 
custom relied on was bad, as being contrary to public policy.’ 
In no case was it suggested that a judicial divorce was in all 


cases necessary. 

§ 625. It is an essential element in the offence that the 
case should be one “in which such marriage is void by reason 
of its tuking place during the life of such husband or wife.” 
Persons to whom polygamy is permissible, are not within 
the law. Therefore a Hindu or Muhammedan man would 


1 Rk. v. Jacobs, 2 Moody, C.C. 140. 
* Scott v. Sebright. 12 P.YD. 21. 3% Badal Aurat v. Reg., 19 Cal. 7% 


4 MacN. M.L. 59, 296. 6 Reg. v. Umi, 6 Bom. 126. 

8 Jukni v. Req., 19 Cal. 627. See, as to the validity of such divorce.,. 
Sankaralingam Chetty v. Subban Chetti, 17 Cal. 479; Uji v. Hathi, 7 
Bom. H.C. A.C. 133; Sitaram v. Mt. Aheerce, 11 B.L.R. 129; 8.C. 20 
Suth. 49; 1 Stra. H.L. 52; 2 MacN. H.L. 126. 

' * Reg. v. Karsan Goja, 2 Bom. H.C. 124. See, for a correction in the 
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not be punishable under s. 494, but a Hindu or Muham- 
medan female would, since their law admits a plurality of 
wives, but not of husbands.! With some of the hill tribes, 
as, for instance, the Todas of the Nilghiris, the case is just 
the opposite, each woman becoming successively the wife of 
all the brothers of the family. 

§ 626. Another question which has been decided in Eng- 
Jand, but has not arisen in India, is this: Whether a second 
marriage would come within the statute where it was void 
for some reason applicable solely to the facts of the particular 
vase, and not merely by reason of its being of a bigamous 
eharacter. In an Irish case? the second marriage was void 
by statute, as being celebrated by a Roman Catholic priest 
between a Protestant, who falsely represented himself to be 
a Roman Catholic, and a Roman Catholic. The Court of 
(‘riminal Appeal held that the second marriage was not a 
marriage at all, and therefore that there could be no con- 
Viction for bigamy. This case was disapproved of in one 
which came before the English Court of Crown Cases 
Reserved... There the second marriage was contracted by 
the man with the niece of his deceased wife, and was there- 
fore void under the statute 5 & 6 Will. IV., c. 54, 8.2. It 
was contended on the authority of Reg. v. Fanning, but in 
opposition to several older English cases, that there was no 
bigamy. This contention was overruled. Cockburn, C.J., 
pointed out that the object of the English statute was not 
to prevent polygamy, that is, the co-existence of two real 
Wives, Which was impossible by our law, but bigamy, that 
is, the co-existence of a real and an unreal wite. “It is 
obvious that the outrage and scandal involved in such a 
proceeding will not be less, because the parties to the second 
Inarriage may be under some special incapacity to contract 
marriage. The deception will not be less atrocious, because 
the one party may have induced the other to go through 
a form of marriage known to be generally binding, but 
inapplicable to their particular case.’ 

“In thus holding it is not at all necessary to say that 
forms of marriage unknown to the law, as was the case in 
Burt v. Burt,t would suftice to bring a case within the 


" I ai v. Judoo, 6 Suth. Cr. 60; Government of Bombay v. Ganga, 4 
om. : 
* Reg. v. Fanning, 10 Cox, 411. 3 Reg. v. Alten, L.R., 1 C.C. 367. 
+2 Sw. & T. 88; S.C. 29 LJ. P. & M. 133, a case of a Scotch 
Ynarriage celebrated in Australia, no evidence being: given that such 
marriages were recognized by local law. 
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operation of the statute. We must not be understood to 
mean that every fantastic form of marriage to which parties 
might think proper to resort, or that a marriage ceremony 
performed by an unauthorized person, or in an unauthorized 
glace, would be a marrying within the meaning of the 57th 
section of 24 & 25 Vict.,c. 100. It will be time enough to 
deal with a case of this description when it arises. It is 
sufficient for the present purpose to hold, as we do, that 
where a person already bound by an existing marriage goes 
through a form of marriage, known to and recognized by 
the law as capable of producing a valid marriage, for the 
purpese of a pretended and fictitious marriage, the case 1s 
not the less within the statute by reason of any special 
circumstances, which, independently of the bigamous cha- 
racter of the marriage, may constitute a legal disability in 
the particular parties, or make the form of marriage resorted 
to specially inapplicable to their individual case.” . 

‘his latter decision was again approved and followed by 
the Irish Court in Reg. v. Griffin The statute upon which 
all these cases rested,? provides that “ whoever, being married, 
Shall marry any other person during the life of the former 
husband or wife, shall be guilty of felony.” Does the 
addition of the words which are found in s. 494, make those 
«cases inapplicable? It seems to me that it does not. Each 
statute is intended to punish bigamy, but the latter at the 
same time protects polygamy, where it is allowable. The 
Penal Code was passed before the decision in Reg. v. Fanning, 
and after the earlier English cases,? in which the doctrine 
affirmed in Reg. v. Allen was laid down. ‘These cases must 
have been familiar to Sir B. Peacock, who passed the Penal 
‘Code, and there appears to be nothing in the language of 
s. 494 to show that a different doctrine was intended to be 
introduced. 


§ 627. Conflict of Laws.—The various marriage laws which 
exist in India, and the possibility that the same person may 
‘become subject to different laws, muy give rise to curious 
questions under s. 494. In one case u Hindu girl, who had 
-been baptized in her infancy, and had afterwards reverted 
to Hinduism, married a Hiudu, who subsequently discarded 
-her on account of the baptism. She was tuen re-admitted 
4nto the Christian Church, and married a Christian, her first 


1 14 Cox, 308. + 24 & 25 Vict., c. 100, s. 57. 
3 Reg. v. Penson, 5C. & P. 412; Reg. v. Brawn, 1 0. & K. 144, 
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husband being still alive. It was held that she had com- 
mitted bigamy.| The same decision was given where a. 
Hindu married woman became a convert to Muhammedanism,. 
und then married a Muhammedan.? In each case the con- 
clusion was necessary, as soon as it was found that the first 
marriage was not dissolved by the change of religion. The 
following cake occurred in Madras. A Christian convert 
matried a wife according to the rites of the Christian religion. 
He then relaipsed into Hinduism and married ry second wife,. 
» heathen, agcording to Hindu usages, his first wife being 
still alive. ‘Phe Sessions Judge convicted him under s. 494, 
but the conviction was quashed on appeal by the High 
Court." Holloway, J.. considered that it was evident that 
if the prisoner had really come under Hindu law, then his 
second marrijage was not void by reason of the former having: 
taken place, jeince the Hindu law permits of polygamy. It, 
however, he{ still continued under Christian law, then his 
i ording to Hindu ceremonial was a mere nullity, 
d marriuge was void from its inherent invalidity, 
ason of the continuance of the former marriage. 
d: “Jf, in becoming a Christian, » man took 
the obligation of monogamy, «e. if the Christian 
religion restgicted him, on his embracing it, to one wife, then 
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Christianity, apso facto, imposes any such 
1ough, doubtless, the tendency of Ubristianity 
polygamy.” “ Then it does not appear to one 
du law could regard the second marriage as. 
on of the wife of the first marriage being still 
e Hindu law, in re-admitting the prisoner to 
altogether ignore the status which he had just 
gether with all obligations contracted under 
it, and would® not recognize anything as a marriage which 
was not ent@red upon by him as a Hindu, and with Hindu 


uld such a case occur again, it would be 
necessary toi consider much more tally what is the status of 
a native Chifistian in India. The obligation of monogamy 
mposed up@>n a Christian arises, not, as Mr. Justice Iunes. 
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supposed, from the Christian religion, but from the universal 
law of Christendom founded upon that religion. That law 
nttaches absolutely and permanently to every inhabitant of 
au Christian country, so long as he is domiciled in such a 
country. Domicil in India carries with it no such obliga- 
tion, each class of the community being governed by their 
own law and usage. Native Christians are bound by the 
laws and usages of the particular class to which they attach 
or assimilate themselves, so far as those practices can be 
reconciled with the profession of Christianity.1 The obliga- 
tion of monogamy is certainly a part of the customary law of 
every class of native Christians, and it is of the essence 
of every marriage that can be called a Christian marriage 
(ante, § 605). Can a native Christian, who has contracted 
such a marriage, throw off its obligations, and entitle 
himself to another wife, merely by becoming a Muhammedan 
or Hindu? As between himself and his wife he certainly 
eannot. Such Gonduct would, under s. 10 of the Indian 
Divorce Act, entitle the first wife to a divorce. Indepen- 
dently of the Divorce Act, there can, 1 suppose, be no 
doubt that a matrimonial court would treat such second 
marriage as adultery, for which it would grant the first wife 
2 judicial separation. If the intercourse of a man with a 
so-called wife can be treated as adulterous, it can only be 
because his marriage is void, and, in the particular case, 
that could only be because of the previous marriage. ‘The 
suggestion of Mr. Justice Holloway that if Christian law 
was still binding upon the Christian after he had become a 
Hindu, the same law would treat the second marriage as 
absolutely void, seems to be irrelevant to a charge of 
bigamy, according to the decision in Reg. v. Allen (ante, 
§ 626). A person who professes to be wu Hindu, and who 
may be reasonably supposed to be one, and who contracts a 
Hindu marriage with a» Hindu woman, does an act which is 
apparently legal; and if, in consequence of circumstances. 
peculiar to himself, it is not legal, he commits the very 
offence which is the essence of bigamy. 

§ 629. Exactly the same point occurred before the Alla- 
habad Court, and came on appeal to the Privy Council, in 
a case in which it was not necessary to decide it. A lady of 
native extraction married a European British subject, in a 
Chrisiian church, and during his life professed Christianity. 


1 Abraham v. Abraham, 9 M.LA. 195; S.C. 1 Suth. P.C. 1; Lopez 
v. Lopez, 12 Cal. 706; «ante, § 612. 
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After her husband’s death, she formed a connection with a 
Yhristian, who is described as an inferior clerk in the 
Judges’ Court, and was probably an East Indian. He was 
also married, according to Christian law, to a Christian 
woman, who was still living. In order to legalize their 
illicit connection, it occurred to him and the widow to 
become Muhammedans, and then to marry. These facts 
came out incidentally in the course of an application 
relating to the guardianship of the daughter of the widow. 
In delivering the judgment of the committee, Lord Justice 
James said: “The Hich Court expressed doubts of the 
legality of the marriage, which their lordships think they 
were well warranted in entertaining.” ! 


§ 630. Several cases have occurred in India of English- 
men, married in the Christian manner to European wives, 
adopting Muhummedanism, and then marrying again during 
the life of the first wife. It seems to me that such second 
marriage would be punishable under s. 494. If the English 
domicile still continued, the personal status would absolutely 
forbid such second marringe (ante, § 605). Even if an 
Indinn domicile had been assuined, it would, I think, make 
no difference. The status of an Englishman domiciled in 
{ndia is a Christian status, and is governed by all the laws 
universally recognized in Christendom, which have been 
adopted in India as regards Christians. Monogamy is 
certainly one of them. If an Englishman became actually, 
and not merely colourably, a Muhammedan, it may possibly 
be that the courts would judge his future proceedings 
according to the law of his adoption. But it is a very 
different thing to assert that they would allow him to cast 
off an obligation which he had previously contracted, and 
which, at the time of the contract, was indissoluble by any 
act of his own. " 


§ 631. Evidence of Life—The continued life of the first 
husband or wife must be proved, like any other fact. If 
the case is tried by a jury, this question must be left to 
them upon all the evidence in the case. If by a judge 
without a jury, it must be decided by him subject to the 
usual right of appeal. A prisoner was indicted for bigamy, 
und it was proved that she left her husband in 1843, and 
married again in 1847. No evidence was offered as to 
whether the tirst husband was alive or not in 1847. No 
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evidence was given as to his age. Lush, J., directed the 
jury that he must be assumed to be still alive. This 
direction was held to be erroneous. The Court said: 
“In an indictment for bigamy, it is incumbent on the 
prosecution to prove to the satisfaction of the jury that 
the husband or wife, as the case may be, was alive at the 
date of the second marriage. That is purely a question of 
fact. The existence of the party at an antecedent period 
may or may not afford a reasonable inference that he was 
living at the subsequent date. If, for example, it were. 
proved that he was in good health on the day preceding 
the second marriage, the inference would be strong, almost 
irresistible, that he was living on the latter day, and the 
jury would, in all probability, find that he was so. If, om 
the other hand, it were proved that he was then in a dying. 
condition, and nothing further was proved, they would. 
probably decline to draw that inference. ‘hus the question. 
is entirely for the jury. The law makes no presumption 
either way.”! In a later case this singular state of facts 
appeared. ‘The prisoner married A in 1864, and B in 1868,. 
A being still alive. He was convicted of bigamy. He then. 
married C in 1879, and D in 1880, C being still alive. He 
was indicted in respect of the last marriage, his wife C' 
being still alive. It is evident that if A was still alive at 
the time of the marriage with C, the latter never was his. 
wife. No evidence was offered that A was either alive or 
dead in 1879, and the jury convicted the prisoner without 
any finding on that head, apparently on the principle that 
the prisoner should have proved she was alive. The 
conviction was set aside. ‘he Court held that there were 
conflicting presumptions; first, that A, who was alive in 
1868, was still alive in 1879; secondly, that the prisoner, 
in marrying C, was doing an innocent act. That upon 
these facts the jury should have found whether A was alive 
in 1879 or not. ‘That it was not for the prisoner to prove 
she was alive. Lord Coleridge, C.J., said: ‘The prisoner 
was only bound to set up the lite. It was for the prosecu-- 
tion to prove his guilt.”? The same decision would, nu 
doubt, have been yiven in India under s. 107 of the 
Evidence Act, I. of 1872. If Lumley’s case were to occur- 
in India, the jury would probably be told that although 
there was a presumption in favour of the continuance ot. 


1 Reg. v. Lumley, 1..R., 1 C.C. 196. 
2 Reg. v. Willshire, 6 Q.B.D. 366. 
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life, this did not relieve them from the necessity of finding 
that the husband was actually alive, and that,in considering 
this question, they would have to remember that the 
prosecution was bound to establish the guilt of the prisoner, 
and that her innocence should be assumed till the contrary 
was proved. 

632, Absence for Seven Years.—Even where the former 
husband or wife is still alive, no offence is committed under 
8s. 494 “if such husband or wife, at the time of the sub- 
sequent marriage, shall have been continually absent from 
such person for the space of seven years, aud shall not have 
been heard of by such person as being alive within that 
time; provided the person contracting the subsequent 
inarriage shall. before such marriage takes place, inform the 
person with whom such marriage is contracted, of the real 
stute of facts so fur as the same are within his or her know- 
ledge’ (s. 494, Explanation). In reference to the English 
statute, which contains a proviso exactly similar to the first 

art of the above clause, Lush, J., in pronouncing the 
judgment of the Court of Crown Cases Reserved, said: 
“Where the only evidence is that the party was living at 
a period which is more than seven years prior to the second 
marriage, there is no question for the jury. ‘he proviso in 
the Act, 24 and 25 Vict., c. 100, 8. 07, then comes into opera- 
tion, and exonerates the prisoner from criminal Hability, 
though the first husband or wife be proved to have been 
living at the time when the second marriage was contracted. 
The Legislature, by this proviso, sanctions a presumption 
that a person who has not been heard of for seven years 
is dead.”* In order to raise this presumption, however, it 
must appear that the parties have been continually absent 
from each other for seven years. Where the only evidence 
was that the prisoner married his first wife in 1865, that 
they lived together for some time, but how long was not 
shown, and that he married a second wife in 1882, and no 
proof of any actual separation between the first wife and 
the prisoner was offered, the Court held that the presumption 
of life continued, and that the prosecution was not bound 
to show that the prisoner knew that his wile was alive 
Within seven years of his second matriage.2_ Where a 
separation of seven years or more is established, the burthen 
1 a pa a L.R.,1 C.C. 196; uxte, § 681; Evidence Act, I. o 
* Jeg. v. Jones, 11 Q.B.D. 118. 


Secs. 631-684.} | JURISDICTION TO TRY. 799 


of proving that the prisoner knew of his wife’s existence 
within seven years rests on the prosecution.’ Such know- 
ledge is a question of fact, and must be distinctly found. 
A finding that the prisoner had the means of acquiring 
knowledge, if he had chosen to use them, is not sufficient. 
Such facts might justify a finding that the accused did 
know that his wife was alive, but is not equivalent to such 
@ finding.” 


§ 633. A different case from any of those just discussed is 
where a man marries again within seven years after he has 
heard of his wife, but believing on reasonable grounds that 
she is dead. Such a case occurred in England under 
a statute, 24 & 25 Vict., c. 100, s. 57, which is almost. 
verbatim the same as the first clause in the Explanation to 
s. 494. There the Court held that although the case came 
within the literal terms of the statute, the defendant was 
excused by virtue of his Lond fide mistake at fact. Under 
Indian Jaw a similar decision would no doubt be given 
under s. 79 in the chapter on General Exceptions.” 

The further proviso that the prisoner must have com- 
municated his knowledge of the facts of the case to the 
porn whom he was about to marry, goes beyond the 

nglish law. The burthen of proving such a communication 
would apparently rest on the prisoner.* 


§ 634. Jurisdiction Where a charge is brought under 
s. 494, the offence consists in the second marriage, and is 
committed in the place where the second marriage took 
place. Consequently it can only be tried by a court 
which has jurisdiction over such an offence when committed 
in such a place. This was decided in the reign of Charles 
II. The same ruling was affirmed by the Privy Council 
un a case from Australia.© There a Colonial statute pro- 
vided that “ Whosoever being married marries any other 
person during the life of the former husband or wife, where- 
soever such second marriage takes place, shall be liable, 
etc.” The appellant was married in N.S. Wales to his 
first wife. He was divorced frum her in Missouri, where 
he married his second wife during the life of the first. He 


Reg. v. Curgerwen, L.B., 1 C.C. 1. 
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was indicted for bigamy in N.S. Wales under the above 
statute, and convicted, the judge having directed the jury 
that the American court could not dissolve the Australian 
marriage. The conviction was set aside by the Judicial 
Committee, on the ground that the offence, if committed at 
all, was committed in Missouri and beyond the jurisdiction 
of the Australian court. If the statute intended to give 
such a jurisdiction, which their Lordships held it did not, 
it was so far ultra vires and void. 

No court shall take cognizance of any offence falling under 
ss. 493-——496, both inclusive, of the Indian Penal Code, 
except upon a complaint made by some person aggrieved." 
The brother-in-law of a woman who has committed bigamy 
is not a person aggrieved under that section.” 


§ 635. Adultery is defined by s. 497 as being sexual inter- 
course with a person who is, and whom the defendant knows, 
or has reason to believe, to be the wife of another man, with- 
out the consent or connivance of that man, such sexual 
intercourse not amounting to rape. Exactly the same 
questions would arise ai tothe original or continued validity 
of the marriage us have been already discussed under the 
head of bigamy. 

A different question arises where it is admitted that a 
ceremony of marriage took place, but where it is asserte:! 
that, by the custom of the country, the woman was at 
liberty, notwithstanding it, to have intercourse with any one 
at her pleasure. Here the essence of the objection is, that 
no marriage, within the meaning of the Cude, ever took 
place.® Ina case under the Alya Santana law of Canara, 
where it is cnstomary to celebrate marriages, but the woman 
is at liberty to leave her husband at her own pleasure, and 
to marry again, the Court held that there was no marriage 
which would support a conviction under s. 498. Referring 
with approval to the case last cited, they said: “ The cus- 
tomary cohabitation of the sexes under the Alya Santana 
law appears to us to do no more than create a casual rela- 
tion, which the woman may terminate at her pleasure, 
subject perhaps to certain conventional restraints among the 
nore respectable classes.” * 

The belief of the defendant as to the woman being the 


1 Crim. P.C., 1882, s. 198. 
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wife of another is a question of fact. Where a husband 
brought a suit against his wife for restitution of conjugal 
rights, and a decree was given in his favour, leaving her the 
option either to return to her husband or to pay him a sum 
ot money, and she took the latter course, after which the 
alleged adultery took place, it was held that the defendant 
might have believed the woman was free to marry, and, if 
so, had committed no offence.' 

§ 636. Evidence of Adultery.—In a case in Calcutta? a 
question was raised in the course of the trial as to the 
evidence necessary to establish sexual intercourse. It was 
contended that the same proof was required as in the case 
of rape, viz. of actual penetration. The point was reserved, 
but 1t became unnecessary to decide it. It is plain that 
the words in the Explanation to s. 375 are limited to cases 
of rape, and also that the object of them was the same as in 
stat. ¥, Geo. IV., c. 74, 8. 66, viz. to do away with proof of 
emission which used formerly to be required ; the object of 
the provision is to limit, not to extend, the evidence for the 
prosecution. I conceive the rule will be exactly the same 
as itis in the Divorce Court, where intercourse is inferred 
from acts of guilty familiarity, or even from opportunities 
sought for, and created by, the parties under circumstances 
which leave no reasonable doubt of criminal intention. Of 
course, stronger evidence will be required under this Code 
than in the English Divorce Court, for the wife can be called 
as a witness avainst the adulterer under s. 497, whereas 
she cannot in a suit for dissolution of marriage. But her 
admissions, or confessions, out of court will not be evidence 
against him.® 

§ 637. Connivance.—Another question arises as to the 
nature of the evidence which will amount to consent, or con- 
nivance, on the husband’s part. In the case of Allen v. Allen,* 
the law upon this point was laid down as follows: “To find 
w verdict of connivance, you must be satisfied trom the facts 
established in evidence that the husband so connived at the 
wife’s adultery as to give a willing consent to it. Was he, 
or was he not, an accessary before tle fact? Mere negli- 
gence, mere inattention, mere dullness of apprehension, 
mere indifference will not suffice ; there must be an intention 
on his part that she should commit adultery. If such a 
state of things existed as would, in the apprehension of 


1 Reg. v. Manohar, 5 Bom. H.C. C.C. 17. * Rez. v. Ward, 1862. 
3 Robiason v. Robiuson, 29 LJ. Mat. 178. 4 39 L.J. Mat. 2. 
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reasonable men, result in the wife’s adultery—whether that 
state of things was produced by the connivance of the 
husband, or independent of it—and if the husband, intend- 
ing that the result of adultery should take place, did not 
interfere when he might have done so to protect his own 
honour, he was guilty of connivance.” 

In a later case, Cresswell, J., laid down the law a little 

more cantiously. He said: “I think that to establish con- 
nivance it is requisite, not that the party conniving should 
be actually an accessary before the fact, so as to have taken 
any active measures to bring about the result of adultery, 
but that he should be cognizant that such a result would 
follow from certain transactions that he approved of and 
consented to; and that, therefore, on the principle volentz 
non fit injuria, he cannot complain of any act he passively 
assented to.” 

But where the husband, after some angry discussion with 
his wife respecting the impropriety of her conduct, told her 
that she could not lead this life any longer, and that she 
must either give up her paramour or give him up, and that 
she could not live with him any longer if she continued her 
intimacy with the former, after which she deliberately left 
her husband, with full knowledge on his part that she was 
going to join the adulterer, and without his making any 
affort to prevent it, this was held not to amount to con- 
hivance. Sir C. Cresswell said: “I cannot construe that 
into a willing consent that the adultery should be committed. 
It is an unwilling consent, given because she would not 
comply with the condition he insisted upon of giving up 
the improper intimacy. By connivance I understand the 
willing consent of the husband, that the husband gives a 
willing consent to the act, although he may not be an acces- 
sary before the fact; that, although he does not take an 
active part towards procuring it done, he gives a willing 
-consent and desires it to be done. What this man desired 
was, not that the act should be done, but that she should 
not torment him by keeping up an intimacy of this character 
and at the same time living with him as his wife, and that 
she should give up the one or other.” ? 

The Penal Code merely uses the word “consent,” not 
‘willing consent;” but I conceive that the above con- 
‘struction must be put upon the term. An unwilling consent 


’ Glennie v. Glennie, 32 L.J. P. & M. 17. 
* Marris v. Marris, 31 LJ. Mat. 69; S.C. 2 Sw. & Tr. 530, 
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is not a consent at all. It is simply a submission to what is 
unavoidable. 

On the other hand, evidence of merely passive acquies- 
cence in a state of adultery after full knowledge of it, and 
without taking any steps to procure redress, has been held 
to be evidence of consent amounting to connivance, so as to 
disentitle the acquiescing party to a divorce ;! because a 
divorce is only granted when the applicant is feeling and 
suffering under a sense of wrong, when the complaint is pre- 
ferred. But it may be questioned whether, under the Penal 
Code, an ex post facto acquiescence can be used except as 
evidence of an acquiescence previous to the act. If there 
was no consent, or connivance, up to the time the act was 
committed, then the offence is complete, and it is difficult 
to see how it can be obliterated by any subsequent consent. 


§ 638. This section is intended to protect the husband’s 
rights, and, therefore, any consent, or connivance, which 
shows an abandonment by the husband of his claim to con- 
tinence on the part of his wife, will bar an indictment, even 
though the consent, or connivance, be to a different adultery 
from that which is specitically charged. Therefore, it is 
held that a consent to his wife’s adultery with one man is 
a bar to proceedings in the Divorce Court against another 
mun, or against the same man for » subsequent act of 
adultery. This rests on the presumption that an assent 
once given continues. But a case might occur where a 
sinful wife might become reconciled to her husband, and 
resume a life of chastity, while he might resume his efforts 
to protect her virtue, and then, I conceive, the right to 
prosecute would revive. 

Can a second prosecution be maintained against the same 
man tor adultery with the same woman, she not having in 
the mean time returned to her husband’s protection? ‘Che 
case actually arose in the 4th Sessions of 1864, Bombay, 
and Hore, J., directed the jury that the prosecution was 
maintainable, and that the former conviction was rather an 
aggravation of the offence. There the woman had left her 
home before the first conviction, und lived in the prisoner’s 
house the whole time he was undergoing his sentence; and 
the adultery complained of in the second prosecution was 
committed in that house as soon as the prisoner was released. 


1 Boulting v. Boulting, 33 L.J. Mat. 33; S.C. 3 Sw. & Tr. 329. 


2 Gipps v. Gipps, 32 L.J. Mat. 78; S.C. in House of Lords; 33 ibid. 
161; 8.0.11 H.L. Ca. 1. 
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With great respect for the learned judge, I conceive that no 
prosecution was maintainable. As Lord Chelmsford said in 
the case of Gipps v. Gipps:' “It must be borne in mind 
that the offence of adultery is complete in a single instance 
of guilty connection with a married woman. It is the first 
act which constitutes the crime, and though the adulterous 
intercourse between the parties should continue for years 
there is not a fresh adultery upon every repetition of the 
guilty acts, although all and each of them may furnish 
evidence of the adultery itself. The inference which I draw 
from this view of the subject is, that if a husband, having 
the right to divorce his wife for adultery, abandons that 
right in consideration of a sum of money received from the 
adulterer, he can never afterwards be a petitioner for a 
divorce on the ground of his wife’s criminal intercourse 
with the same person.” 

It seems to be an equally legitimate inference that a 
husband who, having a right to institute a prosecution for 
adultery, does so, and enforces the full penaity of the law 
against the offender, cannot punish him a second time for a 
renewal of intercourse which inflicts no fresh injury upon 
himself. Of course, it would be different if he had condoned 
the offence, and taken the wife back again into his society.” 


§ 639. Taking or enticing away a Married Woman.—The 
offence constituted by s. 498 consists in (1) taking or 
enticing away, or concealing, or detaining, (2) with intent 
that she may have illicit intercourse with any person, 
(3) any woman who is or is known or believed to be the 
wife of any other man, (4) from that man, or from any 
person having the care of her on behalf of that man. The 
elements of the crime are the same as those of kidnapping 
from lawful guardianship, as defined by s. 361,3 except as to 
the intent. The.section is intended to protect the rights 
of the husband. The consent of the wife is pertectly 
immaterial. The fact that she goes away with another 
man of her own accord, as generally happens, is no excuse 
for him, provided his part in the transaction can be 
characterized as taking or enticing her away. In a case 
where the jury found as a fact that the woman asked the 
prisoner to allow her to go with him, that all the solicita- 
tion proceeded from her, and that the prisoner for some 


133 L.J. Mat. 169. 


2 See per Lord Westbury, 33 L.J. P. & M., at p. 164. 
* See the discussion upon that section, an‘, §§ 448—454, 
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time refused to yield to her request, but that finally he met 
her when she left her husband’s house, and went off with 
her by railway; it was held that the offence was complete. 
Scotland, C.J., said, “If whilst the wife is living with her 
husband a man knowingly goes away with her in such a way 
as to deprive the husband of his control over her with the 
intent stated in the section, that I think is a taking from 
the husband within the meaning of the section. The wife’s 
complicity in the transaciion is no more material on a 
charge under this section than it is on a charge of 
adultery.”! The same rule applies where the offence 
charged is that of enticing away a married woman. In this 
case the defendant is an active agent in the transaction, but 
the enticing may exist though the wife is willing and ready 
to be enticed. Therefore, where a procuress induced a 
married woman of twenty to leave her husband, and the facts 
showed that “she had made her deliberate choice, and was 
determined ot her own free will to leave her husband and 
become a prostitute in Calcutta,” the Bengal High Court 
held that no conviction could be maintained under s. 366, 
but that there was quite sufficiet evidence to convict the 
prisoner of enticing under s. 498, “ for whatever the wife's 
secret inclinations were, she would have had no opportunity 
of carrying them out had not the prisoner interfered.” ? It 
is, however, necessary that the final act which severs the 
connection between the wife and her husband should be 
one in which the defendant takes part, either by way of 
influence, advice, or assistance. If a woman of her own 
accord, and without any persuasion or inducement held out 
to her by the defendant, and without any complicity on his 
part, were to leave her husband and go to the defendant, 
who allowed her to remain with him, this would not be an 
offence under s. 498. Though it might be his moral duty 
to restore her to her home, the statute does not say that he 
shall restore her, but only that he shall not take her away.® 

§ 640. The words “conceal or detain’ refer to some 
active conduct on the part of the accused beyond that of 
merely permitting her to remain in his house. It is possible 
to conceal a woman with her own consent, but it is not 
possible to detain her when she is willing to remain. In 
such a case the Madras High Court suid: ‘The words of 

1 Reg. v. Kumarasami, 2 Mad. H.C. 331. 


2 Reg. v. Srimotee Poddee, 1 Suth. Cr. 45. 
3 Reg. v. Olifier, 10 Cox, 402; ante, § 452. 
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the section, ‘conceals or detains,’ may and were, we think, 
intended to be applied to the enticing and inducing a wife 
to withhold or conceal herself from her husband, and assist- 
ing her to do so, as well as to physical restraint or prevention 
of her will or action. Depriving the husband of his proper 
control over his wife for the purpose of illicit intercourse is 
the gist of the offence, just as it is of the offence of taking 
away a wife under the same section, and a detention occasion- 
ing such deprivation may be brought about simply by the 
mfusnce of allurements and blandishments. ere there 
is no reasonable evidence to show that the woman had not 
perfect freedum to leave the house, or that any illurement, 
or persuasion was required or used, to induce her to remain.””? 
The words “such woman” in this clause of the section do 
not mean “such woman so enticed as aforesaid,’ but do 
mean “such woman whom he knows or has reason to believe 
to be the wife of any other man.” ? If a woman were to come 
to another person without his doing any act amounting to 
a taking or enticing, and he were then to conceal or detain 
her with the intent defined, he would have committed an 
offence under s. 494. 

The wording of the section as to intent shows that the 
offence may be committed either by an intending adulterer, 
or by a procurer who intends to pass the woman on to some 
other person. 


§ 641. It is essential to the offence that the woman should 
be taken from the husband or some one who has the care of 
her on his behalf. Prima facie a wife who is conductin 
herself properly is always under the control, or in the lega 

ossession of her husband. It is not essential that he should 

e living with her. He may be absent on business, or his 
employment may compel him to live apart.2 Nor can it 
make any difference whether the house is hired by him, or 
by her, or by some one else, so long as it is occupied by her 
as his wife, living under his protection, and subject to his 
rights over her. If, however, the wife had abandoned her 
husband, and was living apart from and in defiance of him, 
and a fortiort if she had taken to a criminal life, it could 
not be said that by any act of another she was taken or 
euticed from her husband.‘ 


1 Re Sundara Dass Tevan, 4 Mad. H.C. 20. 

* Reg. v. Niader, 10 All. 480. 

3 Mutty Khan v. Mungloo, 5 Suth. Cr. 50. 

* See ttrg. v. Gunder Singh, 4 Suth. Cr. 6; and cases citcd, ante, § 451. 
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Where it is doubtful which of the offences enumerated in 
the section the accused has committed, the finding may be 
in the very words of the section, though such a finding 
should be avoided if possible.* 

No court shall take cognizance of an offence under s. 497 
or s, 498, except upon a complaint made by the husband of 
the woman, or in his absence by some person who had care 
of such woman on his behalf at the time when such offence 
was committed? But the death of the husband does not 
terminate a prosecution which has been once instituted by 
him. The tact that the husband has appeared as a witness 
to prosecute a prisoner charged with committing rape upon 
his wife, does not amount to such a complaint by him as 
will sustain an alternative charge against the same prisoner 
for committing adultery with the wife.* 


1 Reg. v. Mothoora Nath, 22 Suth. Cr. 72. 2 Crim. P.C., 8. 199. 
3 4 Mad. H.C. Appx. lv. 4 Empress v. Kallu, 5 All. 288. 
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CHAPTER XIV. 


I. Defamation, §§ 642—673. 
II. Criminal Intimidation and Annoyance, §§ 674--679. 


§ 642. Defamation—The law upon the subject of Defa- 
mation may be conveniently discussed under the following 
heads :— 

First.—What is defamation, where nothing is known 
about the facts of the case except what is necessary to 
explain the real meaning of the imputation complained of ? 
(§§ 643—648). 

Second.—What are the cases in which an imputation 
which is prima facie defamatory, is not punishable as such ? 

649—667). 
(Shard What is the making or publishing of an imputa- 
tion ? (§§ 668—670). 

Fourth.— What are the respective functions of judge and 

jury upon a trial for defamation? (§§ 671—673). 
arst.—The law upon the first point is laid down as. 
follows in s. 499 of the Penal Code :— 

“ ‘Whoever, by words either spoken or intended to be read, 
or by signs, or by visible representations, makes or publishes 
any imputation concerning any person, intending to harm, 
or knowing, or having reason to believe, that such imputation 
will harm the reputation of such person, is said, except in 
the cases hereinafter excepted, to defame that person. 

Hzplanation 1.—It may amount to defamation to impute 
anything to a deceased person, if the imputation would 
harm the reputation of that person if living, and is intended 
to be hurtful to the feelings of his family or other near 
relatives. 

Kexplanation 2.—It may amount to defamation to make 
an imputation concerning a company, or an association, or 
collections of persons as such. 

Explanation 3.—An imputation in the form of an alter- 
native, or expressed ironically, may amount to defamation. 
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Ezplanation 4.—No imputation is said to harm a person's 
reputation, unless that imputation, directly or indirectly, in 
the estimation of others, lowers the moral or intellectual 
character of that person, or lowers the character of that 
person in respect of his caste or of his calling, or lowers the 
credit of that person. or causes it to be believed that the 
body of that person is in a loathsome state, or in a state 
generally considered as disgraceful. 

It will be observed that this section makes no distinction 
between oral and written defamation. Also that it only 
applies to attacks made upon individuals. Imputations of 
a seditious character directed against the Government are 
provided for by s. 124A, which has been already discussed 
(ante, §§ 277—281). Blasphemous libels are not punishable 
at all, unless so far as they consist in words or acts which 
constitute an offence under s. 298. 

§ 643. The mode in which the imputation is conveyed is 
quite immaterial. The words may even profess to be words 
of praise, provided they are so framed as to show that an 
opposite meaning is intended. As Buller, J., said:! “‘ Upon 
occasions of this sort I have never adopted any other rule 
than that which has been frequently repeated by Lord 
Mansfield to juries, desiring them to read the paper stated 
to be a libel as men of common understanding, and say 
whether in their minds it conveys the idea imputed.” 
Exactly the same rule applies where the imputation is not 
contained in a statement, written or spoken, but in some 
representation or by signs. Where the meaning of the 
imputation is ambiguous, or where it does not on its face 
apply to the complaint, evidence is admissible to explain its 
meaning, or to show who was the person really meant. Where 
a person is slandered by insinuation, or without mention of 
his name, it is everyday’s practice to call witnesses and 
ask them whom they understood to be aimed at by the 
libellous matter. ‘The ultimate question, whether the com- 
plainant really was intended, is of course a question of fact 
for the tribunal.” . In all such cases the English practice is 
to state in the charge the meaning which the prosecution 
intends to affix to the libel, by means of averments which 
are technically called innuendoes. These are unnecessary 
where the libel on its face is clear and specific. Where it 


1 Rex v. Watson, 2 T.R. 206. 


* Per Lord Mansfield, &. v. Shipley, 4 Doug. 164; Lefanw v. Mal- 
colmson, 1 H.L. Ca. 637; per Lord Campbell, at p. 668. 
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is ambiguous, such averments appear to be material and 
necessary, as without them the defendant would not know 
what charge he had to meet, and therefore if the prosecution 
fails to make out the meaning which it has attached to the 
statement, the Crown cannot repudiate it at the trial and 
set up another meaning.’ Of course this might be done 
by altering or amending the charge in the manner 
authorized by the Criminal Procedure Code (ss. 226—232 ; 
post, § 693). The office of an innuendo is to explain 
the meaning which the defamatory matter was intended to 
convey, and was capable of conveying; not to extend its 
natural meaning, or to add to it some meaning which it is 
incapable of bearing. ‘ Suppose the words to be ‘a murder 
was committed in A’s house last night,’ no introduction can 
warrant the innuendo, ‘meaning that B committed the 
murder,’ nor would it be helped by the finding of the jury 
for the plaintiff. For the Court must see that the words do 
not and cannot mean it, and would arrest the judgment 
accordingly.”2 On the other hand, the meaning of any 
words, representation, or signs, is that which they would 
convey to persons of ordinary common sense, who are 
possessed of the information which would enable the state- 
ment to be understood. ‘This is the meaning which affects 
the complainant, and the defendant is not allowed to set up 
any non-natural sense different from that which the rest of 
mankind would understand by what he said or did.é 


§ 644. These principles received a remarkable illustration in 
the recent case of Monson v. Tussaud.*| Mr. Monson had been 
tried in Scotland for the murder of Lieutenant Hambrough, 
who was found with his brains blown out in the course of a 
shooting party. The theory of the prosecution was that he 
had been shot by Mr. Monson; that of the defence was that 
his gun had gone off by accident. The jury returned a 
verdict of “not proven,” which meant that they could not 
make up their minds whether the prisoner was innocent or 
guilty. The defendant was the proprietor of a well-known 
waxwork exhibition. A figure representing Mr. Monson, 
and near to which was a gun, described as his, was exhibited 
by the defendant in a room next to one known as the 


1 Williams v. Stoll, 1 C. & M. 675. 

* Per curiam, Solomon v. Lawson, 8 Q.B. 8283; per Lord Campbell, 
Lfanu v. Malcolmson, ub. sup.; see, farther, post, § 672. 

* See the cases cited, ante, § 278; Reg. v. Ramanand, 8 All. 664. 

* (1894), Q.B. 671. 
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Chamber of Horrors. In the same room with him were 
figures of Napoleon I., Mrs. Maybrick, a convicted murderess, 
Pigott, a perjured witness and suicide, and Scott, who had 
been accused as an accomplice of Monson in the murder. 
The Chamber of Horrors was devoted to murderers and 
relics connected with murders. In it was a representation 
of the place where the body of Lieutenant Hambrough was 
found, with a description, “ Ardlamont Mystery. Scene of 
the Tragedy.” Mr. Monson sued Tussaud, alleging that the 
whole exhibition was a libel on him. An application for an 
injunction pending the hearing was made and granted by 
Mathew and Collins, JJ., who held that the exhibition was 
so managed as necessarily to convey the imputation that the 
plaintiff was connected with a crime, and not that he was 
a spectator of an accident. On appeal, further affidavits 
were filed, which tended to show that the plaintiff was 
himself a consenting party to the exhibition, and mainly on 
the strength of these the injunction was dissolved. Lord 
Halsbury, however, expressed his entire approval of the 
judgments below, and the other judges do not seem to have 
disapproved of them. When the case came on for hearing, 
on the 30th of January, 1895, Lord Russell, C.J., in the 
course of his charge to the jury, said: “Could any one. 
doubt that the exhibition conveyed in a clear and unmistak- 
able way, ‘This is Monson, the man who was tried for the 
murder of Cecil Hambrough by a jury in Scotland ; was not 
acquitted of that crime; and against whom a verdict of 
“not proven” only was passed.’ If it meant that—and it 
could not mean anything else—could the jury have an 

hesitation in saying that it was a libellous publication ?”’? 


§ 645. Truth of Libel.—Nothing is said in: the definition 
of a defamatory imputation to imply that it must be false. 
For this purpose it 1s necessary to resort to the first Excep- 
tion: “It is not defamation to impute anything which is 
true concerning any person, if it be for the public good that 
the imputation should be made or published. Whether or 
not it is for the public good is a question of fact.” | 

The result of the definition and of the Exception is to 
assimilate the law of India to that of England, since Lord 
Campbell’s Act, 6 & 7 Vict., c. 96. The general rule in 


1 Reported in the Times, and more fully in the Daily Graphic, of 
Jan. 31, 1895. The jury found a verdict for the plaintiff, but assessed 
the dumages to his character at one farthing. 
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England was that, on an indictment for libel, its truth could 
not be pleaded as a defence to the charge, nor even proved 
after conviction in mitigation of punishment, though it 
might be shown for that purpose that the defendant, when 
he published the charges contained in the libel, believed, 
and had reasonable ground to believe, that the charges were 
true.1 Under Lord Campbell’s Act, which is, in substance, 
the same as the above Exception, the defendant was allowed 
in such a case to prove that the statement was true, and 
that it was for the public benefit that the matters alleged 
should be published. Both parts of the plea have to be 
established. A remarkable instance of the success of such 
a defence was the collapse of the prosecution brought against 
the Marquis of Queensberry by Oscar Wilde, in 1895. The 
same doctrine once existed in civil cases, where the action 
was for slander in writing,? though it has long since been 
settled that in all suits for defamation the truth of the libel 
may be pleaded as a justification. Even in such Cases, 
however, the purely wanton raking up of the past events of 
a man’s life appears not to be always capable of justification. 
In an early case the plaintiff sued for defamation, the 
defendant having said of him, “ He is a thief, and why will 
you take his part.” The plea was that the plaintiff had 
stolen a sheep; to which it was replied, that the King had 
issued a general pardon, and that he came within its terms. 
This replication was held good, even though the defendant 
did not know of it, on the ground that a royal pardon 
cleared the offender of the crime and infamy. The Court 
said, that a person who did not know of a secret pardon, 
might arrest a man for felony, “because it is an advance- 
ment of justice, but so it is not to call him a thief, for that 
is neither necessary, nor advanceth nor tends to justice.” 
In @ recent case, where, in an interchange of amenities 
between newspaper editors, one called the other a felon- 
editor, and was sued accordingly, it was pleaded that the 
defendant had been convicted of felony and sentenced to 
twelve months” imprisonment. Replication that the con- 
viction had taken place many years ago, and that the 
plaintiff ad endured his punishment, and by virtue of 
stat. 9 Geo. IV., c. 32, s. 3, was in the same position as 
if he had been pardoned. The replication was held good. 
Lhe Court, referring to Cuddington’s case, said that the 


1 RR. v. Halpin, 9 B. & C. 65. 
2 5 Bac. Abr. 208. 3 Cuddington v. Wilkins, Hob. 81. 
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Legislature deliberately adopted the view of the judges; it 
was considered to be proper that a person who had endured 
the punishment for his offence, should not be liable to have 
reflections made upon him. Sach questions could be put in 
cross-examination, where it was necessary, for purposes of 
justice, to test his credibility, ‘but needlessly to rake up the 
past misfortunes of another person, shows a malignant and 
wicked frame of mind.” ! In Monson’s case (ante, § 644), Lord. 
Halsbury, after citing the above decisions, said: “It seems 
to be thought that because it could be said that it was true 
that the applicant was tried for murder, this is of itself a 
sufficient answer. It seems to me that this is no answer 
at all. Because the applicant was tried for murder, and 
because the circumstances of the trial are commonly known 
by the report of proceedings in a court of justice—privi- 
leged, be it observed, because they are such reports,—this 
does not justify the unauthorized and unproved repetition 
as a narrative of circumstances of suspicion, or of evidence, 
which certainly were urged by the proper authority, as 
showing that he was guilty of murder.” ? 

Even where it is tor the public benefit—that is, for the 
benefit of a portion of the public—that certain facts should 
be made known, the privilege conferred by Exception 1 
may be taken away, if the facts are disseminated to a circle 
of readers wider than those who can possibly be interested 
in the facts communicated. This would warrant a finding 
that the statement was not for the good of the public 
actually addressed.’ 

Where it is intended to rely on the truth of a libel asa 
defence to the charge, it is necessary to plead specially 
justifying it, so that the prosecutor may know what the case 
is that he has to meet, and he will be entitled to full 
particulars where the charge does not of itself supply them.‘ 
Where the prosecutor is examined as a witness, he should 
be distinctly cross-examined upon all the facts which it is 
intended to prove against him. 


§ 646. Intention to injure-——By s. 499 the person who 
detames another must be “intending to harm, or knowing, 


1 Leyman v. Latimer, 3 Ex. D. 352. 
2 (es 


3 
94), 1 Q.B., p. 685. See also the remarks of Sir James Stephen, 
2 Steph. Crim. L. 385. 
3 Reg. v. Janardhan Damodhar, 19 Bom. 708. 
+ Speck v. Phillips, 5 M. & W. 279. 
5 Reg. v. Dhum Singh, 6 All. 220. 
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or having reason to believe, that such imputation will harm 
the reputation” of the person defamed. It is probable that 
this clause throws no greater burthen upon the prosecution 
than arises under English law from the word “ malicious,” 
which is part of the definition of a libel. “In the English 
law of libel, malice is said to be the gist of action for 
defamation. And though it is true that by malice, as 
necessary to give a cause of action in respect of a defamatory 
statement, legal and not actual malice is meant, while by 
legal malice, as explained by Bayley, J., in Bromage v. 
Prosser,| is meant no more than the wrongful intention 
which the law always presumes as accompanying a wrongful 
act without any proof of malice, yet the presumption of law 
may be rebutted by the circumstances under which the 
defamatory matter has been uttered or published.”? In a 
case where it was found as a fact that the defendants by 
their servant had published a libel, Lord Esher said: “ If 
the matter stood there without more the law would infer 
malice, the meaning of which really is that it does not 
signify what the motive of the person publishing the libel 
was, or whether he intended it to have a libelious meaning 
or not.”3 The mode of rebutting the inference of malice is 
by disproving the state of things from which the law infers 
malice, either by showing that the statement is not a libel 
at all, or that it comes within one of the classes of cases to 
which no legal presumption of an intention to injure is 
attached. ‘‘ The accused may be able to show that, though 
the matter is defamatory, it was published on a privileged 
occasion, or he may be able to avail himself of the statutory 
defence that the matter complained of was true, and that its 
publication was for the public benefit; and those classes of 
cases were meant to be excluded from the purview of the 
section by the use of the word ‘ maliciously.’”* Hence the 
question for the jury, in cases tried by a jury, is whether 
the statement complained of is a libel,and the correct mode 
of putting this question to them is that stated by Best, J., 
in R. v. Burdett.© “With respect to whether this was a 
libel, I told the jury that the question whether it was 


14 3B. & C., at p. 255. 

* #er Cockburn, C.J., Wason v. Walter, L.R., 4 Q.B. 73, at p. 87. 

S Nevill v. Fine Arts Insurance Co. (1895), 2 Q.B. 156, at p. 168. 

* Per Lord Russell, C.J., on the construction of the Libel Act, 1843, 
6&7 Vict., c. 96, 5.5; Reg. v. Munslow (1895), 1 Q.B. 758, at p. 761. 
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published with the intention alleged in the information was 
peculiarly for their consideration; but I added that this 
intention was to be collected from the Peper itself, unless 
the import of the paper were explained by the mode of 
publication, or any other circumstances. I added that if it 
9 picnbay that the contents of the paper were likely to excite 
sedition and disaffection, the defendant must be presumed 
to intend that which his act was likely to produce.’ When 
the fact of a libel is found according to these directions 
the case is over, unless the defendant sets up some special 
defence. ‘ The judge ought not to leave tothe jury whether 
the defendant intended by a libel to injure the plaintiff. 
Every man is presumed to intend the natural and ordinary 
consequences of his act. If the tendency of the publication 
was injurious to the plaintiff, the law will assume that the 
defendant, by publishing it, intended to produce the injury 
which it was calculated to effect.” } 


§ 647. It seems to me that there is nothing in the language 
of the Code which leads to any different conclusions. When 
a defendant says that he did not intend to damage the 
reputation of the prosecutor, what does he mean? Does he 
mean that he did not intend by his language to convey 
anything that would harm the character of the prosecutor; 
or that he was justified in saying what he did, but that his 
object was not to injure the complainant, but to discharge 
a duty; or, that in using language of a defamatory nature, 
he had no wish to hurt him, and did not suppose he would 
be hurt? It is obvious that in the first case what he really 
asserts, is, that a false construction has been put upon his 
words. Primé facie, a man’s words must be judged according 
to the meaning which is ordinarily put upon them. But in 
every country there are numerous terms of abuse which 
literally convey the imputation of a crime, but which, when 
used by one angry man to another, merely show that he 
wants to insult him, and are understood to mean nothing 
more. So the mere fact that defamatory words are used as 
a jest is in itself no defence, for, as Sergeant Hawkins says, 
ss 5 ests of this kind are not to be endured, and the injury to 
the reputation of the party grieved is in no way lessened by 
the merriment of him who makes so light of it.”2 But it 
would be very material to show that the words were spoken 

1 Per Lord Tenterden, C.J., Haire v. Wilson, 9 B.& C. 648; BR. v. 


Harvey, 2 B. & C. 267, per Holroyd, J. 
2 1 Hawk. P.C. 546. 
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a8 a jest to persons who received them as a jest, for this 
would show that they never had a defamatory meaning. 
And in this respect there will be a great difference accordin 
as the words are spoken to a few, or to a Jarge and mixe 
company, or according as they are written or spoken. Words 
used jestingly to a few friends will be understood as they 
were meant. The same words spoken in public will be 
taken up by half of the hearers as solemn earnest. Again, 
a man who speaks will be judged according to the effect 
produced on those to whom he speaks. He is not answerable 
for the effect produced on those to whom his words are 
repeated, unless he intended them to be repeated,! or 
addressed them to a person whose duty it was to repeat 
them. A person who writes, addresses a wider audience, 
and is responsible for the acceptation in which his language 
will be received by the general public who read his words.® 
Possibly it might be a good defence to show that the 
defendant did not understand his own words, as, for instance, 
if he was using a language with which he was imperfectly 
acquainted. In ali such cases the real defence is that the 
words used had not a defamatory meaning, and before there 
can be a conviction this defence must have been negatived 
by those upon whom tle decision depends. The question 
of intention, as an independent line of defence, can in this 
point of view never arise. 

The second line of defence is a perfectly good one. I¢ 
amounts to saying that the case comes within one of the 
Exceptions to the general rule. When this is made out, an 
express intention to injure must be established by the 
Crown, and cannot be assumed (post, §§ 655657). 

The third line of defence is obviously untenable. It is 
not necessary to show that the defendant intended to hurt 
the man he maligns. It is sufficient under the Code to 
show that he knew, or had reason to believe, the imputation 
would do harm. ‘This must be judged of by the nature of 
the act done, just as if the accused had stabbed the prose- 
cutor with a knife. As Sir James Stephen says: “1 don’t 
think the rule in question is really a rule of law, further or 
otherwise than as it is a rule of common sense. The only 
possible way of discovering a man’s intention is by looking 
ut what he actually did, and by considering whet must have 

1 Parkes v. Prescott, L.R., 4 Ex. 169. 


2 Kendillon v. Maltby, 1 C. & Mar. 498. 
xv. Clement, 10 B. & C. 472; ante, § 278. 
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appeared to him at the time the natural consequence of his 
conduct.” 1 


§ 648. In order to bring within the terms of this section 
defamatory matter relating to a deceased person, it will be 
necessary to show, not only that the deceased might have 
complained of it, but also that it was written, or spoken, 
with the intention of insulting his surviving relations. I 
conceive that the words “intended to be hurtful,” etc, in 
Explanation 1, must be taken as meaning an express and 
primary intention, as distinguished from a legal and implied 
intention. It would be indictable to rake up the vices of a 
dead man for the sake of deliberately wounding his family ; 
but no statements, however injurious, would be criminal, 
if made in the course of a bond fide history, or biography, 
the subject of which was dead.? 

Where proceedings are taken for the defamation of a 
company or association, the matter complained of must be 
such as damages its reputation as such (Explanation 2). 
‘‘The words complained of, in order to entitle a corporation 
or company to sue for libel or slander, must injuriously 
affect the corporation or company as distinct trom the 
individuals who compose it. A corporation or company 
could not sue in respect of a charge of murder, or incest, or 
adultery, because 1t could not commit those crimes. The 
words complained of must attack the corporation or com- 
pany in the method of conducting its affairs, must accuse it 
of fraud or mismanagement, or must attack its financial 
position.” ® Where a collection of persons is defamed as 
such, there must be some definite body of persons, capable 
of being identified, and to the whole of whom it can be 
asserted that the defamatory matter applies. Otherwise 
no distinct issue could be presented for trial, and the de- 
fendant would not know what charge he had to meet. 
Where the defendants were indicted tor publishing a false 
and scandalous libel against divers good subjects of the 
King to the jurors unknown, the indictment was held bad ; 
as the jury could not say that the libel was false and 
scandalous, when they did not know the persons of whom it 
was spoken, nor could they say that any one was defamed 


12 Steph. Crim. L. 111; see per Mahmood, J., Dawan Singh v. 
Mahip Singh, 10 All., Pp. 451, 456. 
; 7s v. oe a re cries hear ae 
er Lopes, L.J., Sout etton 0. V. North-Eastern N: 
Association (1£94), 1 Q.B. 138, at p. 141. ai 
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by it.1 On the other hand, an indictment was held good 
which defamed all the English bishops,? and all the clergy 
in Durham. This was the ground of the decision in the 
Nil Durpan case, which caused much excitement in Calcutta 
many years ago. There, the pamphlet said, “I present the 
indigo planters’ mirror to the indigo planters’ hands. Now 
let every one of them, having observed his face, erase the 
freckle of the stain of selfishness from his forehead.” Upon 
these words Sir B. Peacock is reported to have observed : 
“This certainly appears to me to represent to the indigo 
planters that if they look into this paper, they would see a 
true representation each of himself. Is not this a reflection 
on a certain class? Each of them was to look at it to find 
his own picture.” 

And, again, the Chief Justice said: “It is unnecessary to 
decide in this case which of the indigo planters was alluded 
to in this publication, because every one of them is asked 
to look into the mirror. Any one of them could say, ‘I 
am one of the men alluded to, and I have thereby suffered 
damages which I wish to recover.’ Then comes the ques- 
tion as to the class itself. Is this court to be inundated 
with suits from each individual member of that class? Has 
not the class itself a right to be protected in a criminal 
prosecution, to obviate the necessity of each party suing 
separately ? Itherefore think the class has been sufficiently 
described.” 4 

Where a libel which is really aimed at an individual 
professes to refer to an undefined class of persons, evidence 
may be adduced to show who is the person referred to, and 
the libel will then be treated as against him alone.® 

§ 649. Exceptions—The cases in which an imputation, 
primé facte detamatory, may be excusable are stated in the 
Exceptions which complete s. 499. Of these the first has 
been already discussed (ante, § 645). The remaining Excep- 
tions are as follows :— 

Second Exception.—It is not defamation to express in 
good faith any opinion whatever respecting the conduct of 
a public servant in the discharge of his public functions, or 
respecting his character, so far as his character appears in 
that conduct, and no farther. 

1 R. v. Orme, 1 Ld. Raym. 486. 
2 R.v. Baxter, 1 Ld. Raym. 879. 


3 R.v. Williams, 5 B. & A. 595. 
* Sup. Court, Calcutta, J uly 24, 1861. 
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Third Exception.—It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as his character appears in that conduct, 
and no farther. 

Fourth Exception.—It is not defamation to publish a sub- 
stantially true report of the proceedings of a court of 
justice, or of the result of any such proceedings. 

Eaplanation.—A justice of the peace, or other officer 
holding an inquiry in open court preliminary to a trial in 
a court of justice, is a court within the meaning of the above 
section. 

Fifth Exception.—It is not defamation to express in good 
faith any opinion whatever respecting the merits of any 
case, civil or criminal, which has been decided by a court 
of justice, or respecting the conduct of any person as a 
party, witness, or agent, in any such case, or respecting the 
character of such person, so far as his character appears in 
that conduct, and no farther. 

Siath Eaception.—It is not defamation to express in good 
faith any opinion respecting the merits of any performance 
which its author has submitted to the judgment of the 
public, or respecting the character of the author, so far as. 
his character appears in such performance, and no farther. 

Exzplanation.—A. performance may be submitted to the. 
judgment of the public expressly, or by acts on the part 
of the author which imply such submission to the judgment. 
of the public. 

Seventh Eaception.—It is not defamation in a person 
having over another any authority, either conferred by law, 
or arising out of a lawful contract made with that other, to 
pass in good faith any censure on the conduct of that other 
in matters to which such lawtul authority relates. 

Eighth Exception.—It is not defamation to prefer in good 
faith an accusation against any person to any of those who 
have lawful authority over that person, with respect to the 
subject-matter of accusation. 

inth Haception—tIt is not defamation to make an im-. 
putation on the character of another, provided that the 
imputation be made in good faith for the protection of the 
interests of the person making it, or of any other person, 
or for the public good. 

Tenth Exception.—It is not defamation to convey a caution 
in good faith to one person against another, provided that 
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such caution be intended for the good of the person to 
whom it is conveyed, or of some person in whom that person 
is interested, or for the public good. 

Now it will be seen on an examination of these Exceptions, 
and of the illustrations annexed, that they all resolve them- 
selves into two classes of cases: Furst, reports of, or com- 
ments upon the acts of public men or matters of public 
interest ; this includes Exceptions 2, 3, 4,5 and 6. Second, 
communications made to another in the discharge of a duty 
or interest in the person who makes it. The ninth Excep- 
tion states a general principle, of which Exceptions 7, 8 
and 10 are only particular instances. ‘This second class 
includes the whole of what are known to the English law 
as communications made on a privileged occasion. It will 
be convenient to consider these first. 


§ 650. Privilege.—The phrase “ privileged communication” 
is a loose but convenient way of denoting a communication 
made on a privileged occasion. As Parke, B., said: ‘The 
term ‘privileged communication’ is not perhaps quite a 
correct expression. The proper meaning of a privileged 
communication is only this: that the occasion on which the 
communication was made rebuts the inference primd facie 
arising from a statement prejudicial to the character of the 

laintiff, and puts it on him to prove that there was malice 
in fact; that the defendant was actuated by personal spite 
or ill-will, independent of the occasion on which the com- 
munication was made.”*+ An occasion is privileged when 
the person who makes the communication has an interest, 
or a duty, legal, moral, or social, to make it to the person to 
whom he does make it, and the person who receives it has 
a corresponding duty or interest to hear it. Both these 
conditions must exist in order that the occasion may be 
privileged? It is further essential that the statement 
complained of should be delivered in the honest belief that 
the party was performing his duty in making the commu- 
nication.» The words “moral or social duty” have been 
defined by Lindley, L.J., as meaning “a duty recognized by 
English people of ordinary intelligence and moral principle, 

1 Wright v. Woodgate, 2. C.M. & R., p. 577. 

2 Per Lord Esher, Pullman v. Hill (1891), 1 Q.B. 524, p. 527; per 
One C.J., Harrison v. Bush,5 E. & B. 844; S.C. 25 LJ. 


3 Per Erle. C.J., Whitely v. Adams, 15 C.B. N.S. 892; S.C. 88 L.J. 
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but at the same time not a duty enforceable by legal pro- 
ceedings, whether civil or criminal.”1 Anything which a 
person may say or write in maintaining his own interests 
may also be said or written by his solicitor, or agent, or 
any other person to whom the protection of those interests 
is entrusted.22 “ When once a confidential _relation is 
established between two persons with regard to an inquiry 
of a private nature, whatever takes place between them, 
relevant to the same subject, though at atime and place 
different from those at which the confidential relation 
began, may be entitled to protection as well as what passed 
at the original interview ; and it is a question for the jury 
whether any farther conversation on the same _ subject, 
though apparently casual and voluntary, does not take 
place under the influence of the confidential relation already 
established between them, and is therefore entitled to the 
same protection.® 


§ 651. Probably the most instructive and exhaustive 
judgment on the subject of privilege is that of Willes, J., 
in Henwood v. Harrison. The following instances of the 
application of the rule may be useful. An employer pub- 
lished a weekly circular addressed to his servants, in one 
issue of which the dismissal of a servant for misconduct, and 
the charges alleged against him were stated.© A guru 
addressed a letter to the villagers directing that a woman 
should be excommunicated for illicit intercourse with a 
man of a lower caste. Both statements were held privileged. 
They are instances of Exception 7. So where petitions were 
presented by the creditors of a defendant in a suit suggest- 
ing that the claim was collusive;? or by villagers praying 
for retention of a village moonsiff, and asserting that a 
Zemindar who was trying to get him removed was actuated 
by improper motives. These would come under Excep- 
tion 8. Statements attributing unprofessional conduct to a 


1 Stuaré v., Bell (1891), 2 Q.B., p. 350. 
“ Baker v. Carrick (1894), 1 Q.B. 838. 


3 Per Pollock, C.B., Beatson v. Skene, 5 H. & N. 838, at p. 835; 8.C. 
29 L.J. Ex. 480. oe 


4 ke 7 mae 606. 

6 Hunt v. Great Northern Ry. Co. (1891), 2 Q.B. 189; So it v. 
Hawkins, 10 C.B. 583; S.C. 20 £5 . C.P. 181. . ne 

6 Basumati Adhikarini v. Budram Kolita, 22 Cal. 46. 

7 Hinde v. Baudry, 2 Mad. 18. 

8 Venkata Narasimha v. Kotayya, 12 Mad. 874. 
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medical man ;! a letter by the defendant to the complainant's 
partner accusing the complainant of misappropriating money 
which ought to have been paid over to the defendant,? were 
held privileged under Exception 9. Under the same head 
would come the case of statements made in the course of 
judicial or quasi-judicial proceedings, which will be referred 
to hereafter (post, § 658) ; as, for instance, statements made 
before a panchayet which was investigating the imputations 
made upon the character of a villager. On the same 
ground, where an insurance company intimated to the owner 
of a ship, that if the plaintiff continued in command they 
would refuse to insure it. The communication was pro- 
tected, as it appeared that the company had been informed 
that he was of intemperate habits.* 
A typical instance of cases protected by Exception 10 is 
that of characters given, or statements made in reference 
to the character of a servant or other person in a subordinate 
position, made by his former employer to one who is about 
to engage him, or by one who has taken him into his service 
to the person who recommended him. Such statements are 
privileged, whether asked for or volunteered; but when 
volunteered, this is a circumstance which may be taken into 
consideration with reference to a question of actual malice.® 


§ 652. Mutuality of Interest.— Numerous cases have arisen 
out of the rule, that the person who receives a communica- 
tion made by a person interested in any matter must himself 
have a corresponding interest. For instance, after an elec- 
tion the defeated candidate or his constituents have an 
interest in exposing any spies paar which have affected 
the election. But if they address their complaints to the 
newspapers, or to persons who have no authority to afford 
redress, their complaints, if untrue, will be defamatory, even 
if they bond fide suppose that the person addressed has 
authority in the matter.6 But if the person addressed has 
an interest or a duty which would require him to examine 
into the truth of the charge, and to take steps to have the 
offender pusished, a communication to him is privileged, 
though he is not the immediate authority through whom 


1 Rey. v. McLeod, 8 All. 342. 2 Reg. v. Slater, 15 Bom. 351. 
% Re Goomdappa, 7 Mad. 36. * Hamon v. Falle, 4 App. Ca. 247. 
6 Pattison v. Jones, 8 B. & 0.578; Child v. Afieck, 9 B. & C. 408; 
Pryer v. Kinnersley, 33 L.J.C.P. 96; S.C. 15 C.B. N.S. 422. 
Dickeson v. Hilliard, L.R.. 9 Ex, 79; Hebditch v. Mcliwaine (1894), 
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redress is administered.1_ The same principle applies where, 
in the process of making a communication on a privileged 
occasion, the matter is divulged to persons who are strangers 
to the matter. A communication which would be protected 
if made by A to B in his own room, or by letter, would be 
defamatory if made in the presence of a general company, 
or by telegram or postcard.? It is not defamation for a 
man to communicate to his own wife statements affecting 
the character of a servant.2 The decision was put on the 
ground that husband and wife are one person; but the more 
sensible reason appears to be, that the matter was one in 
which husband and wife are equally interested. So if a 
man is making, in presence of another person, a serious 
charge against him, he is justified in calling in a third 

rson for his own protection to witness what takes place.* 
Where the defendant, a member ot a board of guardians, at 
& meeting where the claims of one of the servants of the 
board came under consideration, grounded his opposition 
to the claim on a statement that the servant had been 
robbing public money, and the jury found that the words 
were spoken honestly, in the discharge of a public duty and 
without malice, it was held that the privilege attaching to 
the occasion was not affected by the presence of reporters, 
over whom the defendant had no control, and whom he 
could not remove.® 


§ 653. The same question has arisen several times where 
in the ordinary course of business a letter passes under the 
eyes of different persons before it reaches its destination. 
In Pullman v. Hill® the defendants wrote a defamatory letter 
to the plaintiff, who was a member of a mercantile firm. 
The letter was primd facie privileged, but it was dictated 
to a shorthand clerk, who then copied it out by a type- 
writer, from which it was press-copied by an office boy. 
On reaching the plaintiff's firm, it was opened in the usual 
course of business by one clerk, and shown to another, 
before it reached the principal for whom it was intended. 
T'hese circumstances were held to deprive the letter of its 
protection. The Court held that neither the practice of 


1 Harrison v. Bush, 5 E. & B. 844; S.C. 25 LJ. Q.B. 25. 

2 Williamson v. Freer, L.R., 9 C.P. 393; Reg. v. Sri Vidya Sankara, 
G Mad. 381; Thiagaraya v. Krishnaswami, 15 Mad. 214. 

3 Wennhak v. Morgan, 20 Q.B.D. 635. 

4 Taylor v. Hawkins, 16 Q.B. 308; S.C. 20 L.J. Q.B. 313. 

5 Pittard v. Oliver (1891), 1 Q.B. 474. ® (1891), 1 Q.B. 524. 
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business nor the necessities of the case made any difference. 
A person who writes of another what is primd facie libellous 
must at his own peril keep it from all persons to whom he 
is not privileged to show it. This case was distinguished 
in a later one, where a solicitor acting for his client wrote 
to the plaintiff a letter containing matter defamatory of 
her, and gave it to his clerk to copy. It was held that this 
did not destroy the privilege. Lopes. L.J., said: ‘‘The 
ground of the decision in Pullman v. Hill was, that it was 
not the usual course in a merchant’s business to write létters 
containing defamatory statements, and to communicate 
them to a clerk in the office. I adhere to what I said in 
that case as to there being ncither a duty nor an interest 
in a merchant to make such a communication as was there 
made. The case of a solicitor seems to me to be certainly 
different. ‘The business of a solicitor’s office could not be 
carried on unless it were communicnted to the clerks in the 
office, and it is common knowledge that such is the usual 
course.”! And so if it was necessary or proper to com- 
municate matter to a large number of persons, and the 
occasion is such that if the matter is defamatory it would 
be privileged, it is allowable to have the matter printed for 
circulation, as being a necessary and reasonable mode of 
communicating it to those who have an interest in receiving 
it. No doubt the same decision would be given if, ona 
privileged occasion, it became necessary to use the tele- 
graph. As, for instance, if one police-officer had to direct 
another to arrest a supposed criminal who was about to 
leave the country. 

654. Good Faith.—It will be remarked that in Exceptions 
7, 8, 9, and 10, itis always stated that the imputation must 
be made in good faith. Taking the ordinary meaning of 
the words, this is nothing more than is required by the 
English law. “To entitle matter otherwise libellous to 
the protection which attaches to communications made in 
the fulfilment of a duty, bone fides, or, to use our own 
equivalent, honesty of purpose, is essential; and to this 
again two things are necessary: first, that the communi- 
tion be made not only in the course of duty, that is, an 
occasion which would justify the making of it, but also 
from a sense of duty; secondly, that it be made with a 

: Bopsius v. Goblet Fréres (1894), 1 Q.B. 842. 


wleas Vv. Anglo-Egyptian Co., L.R., 4 Q.B. 262; Andrews v. Nott- 
Bower (1895). 1 OR. Ft fal ; . 


Secs 653 & 654.] GOOD FAITH. 825 


belief in its truth.”! So Lord Esher said: “ Though what 
is said amounts to a slander, it is privileged, provided the 
person who utters it is acting bond fide, in the sense that he 
is using the privileged occasion for the proper purpose, and 
is not abusing it.”2 Under the Penal Code, however, by 
s. 52, “ nothing is said to be done or believed in ‘ good faith,’ 
which is done or believed without due care and attention.” 
Then by s. 105 of the Indian Evidence Act, when a person 
is accused of any offence, the burthen of proving the exist- 
ence of circumstances bringing the case within any special 
exception or proviso contained in any other part of the same 
Code, or in the law defining the offence, is upon him, and 
the Court shall presume the absence of such circumstances.” 
It is probable that in practice this definition of good faith 
will make little difference in the proof required in England 
and in India. Due care and attention in arriving at any 
belief is exactly the same thing as reasonable and probable 
cause, which it has been decided depends upon the whole 
circumstances of the case, an not upon the omission to 
make any specific inquiry which might have thrown light 
upon it.2 It will, however, in many cases affect the pro- 
cedure nt the trial. According to English law, “It is for 
the defendant to prove that the occasion was privileged. If 
the defendant does so, the burthen of showing actual malice 
is east upon the plaintiff; but unless the defendant does so, 
the plaintiff is not called upon to prove actual malice.” * 
The reason of this is, that in English law the essence of the 
offence is an intention to do a wrongful act. As soon as it 
appears that the occasion was privileged, the intention which 
the law infers from the defamatory nature of the statement 
is rebutted, and then an express intention must be made 
out (ante, § 650). But the privileged character of the occa- 
sion carries with it no presumption that the accused had 
made the statement, not only innocently, but after due care 
and attention. Apparently, therefore, till this has been 
shown the burthen of proof is not shifted from the de- 
fendant to the plaintiff. Accordingly, it has been held in 
India that in order to establish a primd facie case in his 
favour, the defendant must show, not only that he believe | 


1 Per Cockburn, C.J., Dawkins v. Lord Paulet, L.R., 5 Q.B., at p. 102; 
per Lord Coleridge, C.J., Stevens v. Simpson, 5 Ex. D. 53. 

2 Royal Aquarium Society v. Parkinson (1892), 1 Q.B., at p. 448. 

3 Perryman v. Lister, L.R., 4 H.L. 521. 

4 Per Lord Esher, Hebditch v. McIlwaine (18914), 2 Q.B., p. 58. 
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“It is true that the facts’ proved are consistent with the 
presence of malice, as well as with its absence. But this is 
not sufficient to entitle the jury to have the question of 
malice left to the jury; for the existence of malice is con- 
sistent with the evidence in all cases, except those in which 
something inconsistent with malice is shown in. evidence ; 
so that to say that in all cases where the evidence was con- 
sistent with malice it should be left to the jury, would be 
in effect to say that the jury might find malice in any case 
in which it was not disproved, which would be inconsistent 
with the admitted rule that in case of privileged communi- 
cations malice must be proved, and therefore its absence 
presumed till such proof is given. It is certainly not neces- 
sary, in order to enable a plaintiff to have the question of 
malice submitted to the jury, that the evidence should be 
such as necessarily leads to the conclusion that malice 
existed, or that it should be inconsistent with the non- 
existence of malice; but it is necessary that the evidence 
should raise a probability of malice, and be more consistent 
with its existence than its non-existence.” 


§ 657. The use of extravagant and excessive language in 
conveying imputations which are themselves privileged, has 
been held to destroy the privilege. In one case this was 
so held, even though lona fides was found, and malice was 
negatived.’ Possibly this would be so under the Code, if 
the words were held not to have been used with due care 
and attention, and therefore not in good faith (ante, § 654). 
Under English law, however, the better view seems to 
that the only questions in such a case are, privilege or no 
privilege, malice or no malice. A man who is making a 
statement on a privileged occasion may incorporate with 
it statements against others, or even against the party 
concerned, which are wholly irrelevant to the privileged 
occasion, and as to which there is no privilege at all.? ut 
when there is only an excessive statement having reference 
to the privileged occasion, and which theretore comes 
within it, then the only way in which the excess is material 
is as being evidence of malice. If the jury refuse to find 
malice, a tinding that the language was excessive is not one 
from which malice can be inferred by Jaw. It the law did 
infer so, it would often be inferring what is not true. A 


1 Fryer v. Kinnersley, 15 C.B. N.S. 422; S.C. 38 L.J. C.P. 96. 
2 Warren v. Warren, 1 U.M. & R. 250. 
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man may use excessive lancuage and yet have no malice in 
his mind.! 

Evidence of other libels upon the prosecutor, either 
before or after the libel complained of, is admissible for the 
purpose of proving actual malice. The more the evidence 
approaches to the proof of a systematic practice, the more 
convincing is it. The circumstance that the other libels 
are more or less frequent, or more or less remote from the 
time of the publication of that in question, merely affects 
the weight, not the admissibility of the evidence.? 


§ 658. Absolute Privilege.— There are some cases in which 
the privilege is so absolute as to amount to a complete 
immunity, even where there is the most express malice. 
One of these cases is that of speeches made in Parliament 
or petitions addressed to Parliament.2 This, however, 
appears to be part of the ancient law and custom of Parlia- 
ment, which canrot be cluimed by subordinate legislative 
assemblies, unless they have been expressly endowed with 
Parliamentary privileges‘ Of course if any charge of 
defamation was made against a member of an Indian 
Legislative Assembly, or a person petitioning it, the case 
would come under Exception 9, and the presumption in 
favour of good faith would be overwhelming. 

A more common instance is the immunity attaching to 
statements made in judicial proceedings. Neither party, 
witness, counsel, jury, nor judge, can be put to answer civilly 
or criminally for any words used orally or in writing, in the 
discharge of his respective functions. The rule applies to 
every court of justice, as, for instance, to a County Court, or 
the court of a coroner;® and to proceedings held under 
a Bankruptcy Act on the examination of a debtor who was 
held in custody.‘ The same doctrine extends to cases where 


1 See per Lord Esher, Nevill v. Fine Arts Insurance Co. (1895), 2 
Q.B., p. 170; per Lopes, L.J., ¢bid., p. 172; Cowles v. Potis, 84 L.J. 
Q.B. 247, 250; Spill v. Maule, L.R. 4 Ex. 232. 

2 See the answers of the judges in Barrett v. Long, 3 H.L. Ca. 895; 
Hemmings v. Gasson, E.B. & E. 848; 8.C. 27 LJ. Ob. 352. 

7 oo Dig. 390; per Ld. Denman, Stockdale v. Hansard, 9 A. & E., 
Pp. ; 

* Doyle v. Falconer, L.R., 1 P.C. 328; Speaker of Legislative Assembly 
of Victoria v. Glass, L.R., 3 P.C. 560. 

6 Per Lord Mansfield, 2. v. Skinner, Loffts, 55; Hart v. Gumpach, 
L.R., 4 P.C., p. 464. 

$ Scott v. Stansfield, L.R., 3 Ex. 220; Thomas v. Chirton, 2 B. & 8. 
475; S.C. 31 I..J. Q.B. 189. 

7 Ryalis v. Leader, L.R., 1 Ex. 296. 
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there is an authorized inquiry which, though not before 
a court of justice, is before a tribunal which has similar 
attributes, as a military court of inquiry,! or a Medical 
Council to which a statutory jurisdiction had been given to 
adjudicate on cases of professional misconduct.? It does 
not apply to proceedings of a municipal body, although 
they are deciding a question entrusted to them by statute, 
upon which they take evidence in an informal manner, and 
upon which they have to exercise a judicial discretion.® 

The immunity of parties and witnesses applies to all 
statements which they make in that capacity during the 
course of the judicial proceeding,* whether given in open 
court, or by way of pleading or affidavit.© That of counsel 
extends to all persons who act in that capacity, whether 
barristers, pleaders, vakeels, or attornies.® 


§ 659. This immunity is not based on any presumption, 
however violent, that the words spoken have been uttered 
in good faith. mre rest upon the higher principle that it 
is essential to the full and fearless administration of justice, 
that those who are protecting their own interests, or dis- 
charging duties in a judicial proceeding, should be under 
no apprehension of ulterior proceedings from the opposite 
pe “It is not a desire to prevent actions from being 

rought in cases where they ought to be maintained that 
has led to the adoption of the present rule of law; but it is 
the fear that if the rule were otherwise, numerous actions 
would be brought against persons who were merely dis- 
charging their duty.” 7 ‘This rule still leaves ample pro- 
tection against abuse. A judge who exceeds his duty is 
liable to censure and removal by the Executive. A false 
witness may be prosecuted for perjury. An advocate may 
be reprimanded and stopped in court by the presiding 
judge, and his conduct may be brought to the notice of 
the authority which controls his branch of the profession.® 
Accordingly, it is long since established that no proceedings 
for libel or slander can be brought against judge, party, or 


1 Dawkins v. Lord Rokeby, L.R., 7 H.L. 744. 

2 Allbutt v. General Council of Medical Education, 23 Q.B.D. 400. 
3 Royal Aquarium Society v. Parkinson (1892), 1 Q.B. 481, p. 442. 
4 As to the meaning of this phrase, see ante, §§ 325—327. 

5 Henderson v. Broonshead, 4 H. & N. 569; 8.C. 28 L.J. Ex. 860. 

6 Mackay v. Ford, 56 H. & N. 792; 22 L.J. Ex. 404. ) 

* Per Fry, L.J., Munster v. Lamb, 11 Q.B.D., p. 607. 

8 See Indian Evidence Act, I. of 1872, s. 150. 
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witness, in respect of words spoken in the course of a judicial 
proceeding, although they are uttered falsely and maliciously, 
and without reasonable and probable cause. The same rule 
to its fullest extent was laid down as to counsel in Munster v. 
Lamb,? in which the whole law upon the subject was reviewed 
by the Court of Appeal. There Brett, M.R., said (p. 599): 
“For the purposes of my judgment, I shall assume that the 
words complained of were uttered by the solicitor maliciously, 
that is to say, not with the object of doing something useful 
towards the defence of his client. I shall assume that the 
words were uttered without any justification, or even excuse, 
and from the indirect motive of personal ill-will or anger 
towards the prosecutor, arising out of some previously exist- 
ing cause; and I shall assume that the words were irrelevant 
to every issue of fact which was contested in the court 
where they were uttered; nevertheless, inasmuch as the 
words were uttered with reference to, and in the course of 
the judicial inquiry which was going on, no action wil] lie 
against the defendant, however improper his behaviour may 
have been.” 


§ 660. A privilege of so wide an extent must be strictly 
limited in the cases to which it applies. If a judge, whether 
sitting on the bench or not, hears and answers applications 
for advice by parties who have no cause pending over which 
he has jurisdiction, his remarks have nothing but the ordinary 
and limited privilege.® And this would apply to any case 
where the judge chooses to make observations, which have 
no bearing upon any judicial proceeding in which he is 
engaged. So the statements in a writ of summons have not 
the same immunity as would apply to a plaint or written 
statement.* The same principle was applied where a party, 
who was defended by counsel, chose to interfere during the 
examination of a witness, and make grossly defamatory 
remarks upon his character. So the mere fact that a man 


1 As to judges, see Scott v. Stansfield, L.R., 8 Ex. 220; and per Brett, 
M.R., Munster v. Lamb, 11 Q.B.D., pp. 603, 608, overruling the dictum 
of Lord Denman in Kendilion v. Maltby, 1 Car. & M. 402; Anderson v. 
Gorrie (1895), 1 Q.B. 668; ante, § 129. As to witnesses, Revis v. Smith, 
18 C.B. 126; 8.C. 25 L.J. C.P. 195; Henderson v. Broomhead, 4H. & N. 
; 8.C. 28 L.J. Ex. 360; Seaman v. Netherclift, 1 C.P.D.540; 2 C.P.D. 


3. 
2 11 Q.B.D. 588.” ge rad | | 
eGregor v. Thwaites, 3 B. & C.24; per Lord Campbell, C.J., Lewi 
v. Levy, 27 LJ. ea 283; S.C. E. B. & E. 587. J eaeew 


4 Bank of British North America v. Strong, 1 App. Ca. 307. 
5 Hayes v. Christian. 15 Mad. 414. 7 sd vs 
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is standing in the witness-box does not protect statements 
which he might make, not as part of his evidence, nor in 
his character of witness, though if they are made in that 
character, they would not be deprived of immunity because 
they were irrelevant to the inquiry before the court.1 Still 
less would there be any privilege where the witness had left 
the witness-box and finished his deposition.” 

§ 661. The language of Exceptions 7 and 9 certainly does 
not import any such absolute immunity as is recognized by 
English law. Each of those Exceptions uses the term “ good 
faith’? as an element in the definition, and this is repeated 
in each of the illustrations annexed. Accordingly, in a case 
where a party to a criminal prosecution had used defamatory 
expressions against the eppoets party with reference to the 
charge, and, as a part of the proceeding, the statements were 
held to be punishable, as not being made with due care and 
attention, and, therefore, not in good faith.? In a later case, 
where a defendant in a civil suit had filed a petition, asking 
that a witness might be recalled for further examination, and 
in the petition made defamatory statements against him, the 
Calcutta Court held that he was properly convicted under 
s. 500, and was not protected by Exception 9, as he had not 
acted in good faith. Phear, iC based his judgment upon 
the fact that the Penal Code alone should be looked to, 
and not the English cases, so far as they went beyond 
the provisions of s. 499.4 On the other hand, it has been 
expressly laid down by the Judicial Committee, as regards 
civil suits in India, that, on grounds of public policy, “ wit- 
nesses cannot be sued in a civil court for damages in respect 
of evidence given by them upon oath in a judicial proceeding. 
The ground of it 1s this: that 1t concerns the public and the 
administration of justice that witnesses, giving their evidence 
on oath in a court of justice, should not have before their 
eyes the fear of being harassed by suits for damages, but 
that the only penalty which they should incur, if they give 
evidence falsely, should be an indictment for perjury.© Of 
course the rule as regards witnesses is only au instance of 


. ae C.J.,and Bramwell, J.A., Seaman v. Netherclift, 2 

2 Dawan Singh v. Mahip Singh, 10 All., p. 455. 

3 Reg. v. Pursoram Doss, 2 Suth. Cr. 36; 3 Suth. Cr. 45; and sec per 
Straight, J., Abdul Hakim v. Te} Chander Makerji, 3 All. $15. 

4 Greene v. Delauney, 14 Suth. Cr. 27. 

6 Baboo Gunnesh Dutt Singh v. Mungneeram Chowdhry, 11 B.L.R. 
321, p. 828, followed Bhikumber v. Becharam, 15 Cal. 264. 
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the wider rule already discussed. Hence the English rule, 
to its full extent, has been followed by the Indian courts in 
suits against a judge,! party, or witness, for defamatory 
expressions used in the conduct of a suit.2 It would be 
singular if the public policy which forbids such persons to 
be harassed by civil suits, would allow them to be harassed 
by prosecution.2 Accordingly, where an application was 
made to the High Court of Madras, to call upon counsel to 
answer for language used by him while defending his client 
on a criminal charge, the application, so far as it came 
within the controlling powers conferred by s. 10 of the 
Letters Patent, was refused, and Collins, C.J., laid down the 
general principle, following Munster v. Lamb, “that an 
advocate in this country cannot be proceeded against, either 
civilly or criminally, for words uttered in his office of 
advocate.”* The sume principle was laid down by the same 
court where a witness had been convicted for defamation. 
Collins, C.J., referring to the English cases and the dictum 
in Hinde v. Baudry,® said: “The judges there said that the 
principle of public policy guards the statement of a witness 
against an action whether the statements were malicious or 
not. I think the same observations will apply if the criminal 
law is set in motion, and proceedings taken under s. 500 
of the Indian Penal Code. If the petitioner gave false 
evidence, he can be punished for that offence.’”® The same 
ruling was followed where a man who had answered questions 
pu to him by the police under s. 161 of the Criminal 
rocedure, was indicted for defamation.’ ‘These cases again 
were followed in Bombay, where witnesses had been con- 
victed under s. 500 for statements contained in their 
depositions.§ 
hn a subsequent case before the same court,’ a pleader 
had been convicted of defamation for the very mild offence 
of calling the witnesses for the prosecution “loafers.’”” The 
decision was reversed, as the High Court held that if the 
word was defamatory, there was no evidence of express 


1 Raman Nayar v. Subramanya, 17 Mad. 87. 
2 Nathji Muleshvar v. Lalbhai, 14 Bom. 97. 
3 See per Shephard, J., 11 Mad., p. 479. 
* Sullivan v. Norton, 10 Mad. 28, p. 35. 
5 2 Mad. 18. 
‘6 Manjaya v. Sesha Setttz, 11 Mad. 479. 
T Reg. v. Govinda Pillai, 16 Mad. 235. 
& Reg. v. Babaji, 17 Bom. 127; Reg. v. Balkrishna, 17 Bom, 573. 
% Re Nagarjit Trikamji, 19 Bom. 340. 
3H 
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malice, which could not be:presumed, and that in the 
absence of such proof, “a court, having due regard to public 
policy, would be extremely cautious before it deprived the 
advocate of the protection of Exception 9.” As to the 
question under discussion, however, the Court seemed inclined 
to revert to the early decisions, which laid down that the 
English law could not be resorted to where it went beyond 
the terms of s. 499. They considered that judges were 
already protected by s. 77 of the Code, and that witnesses 
were protected by Exception 9, unless where they delibe- 
rately stated what they knew to be untrue. In such a case, 
they ought to be charged for giving false evidence, on the 
general principle laid down in Reg. v. Gundya,' that it is. 
an invasion of the law to treat an aggravated as an ordinary 
offence, and thus introduce a different jurisdiction, or a 
lower scale of punishment. 

On the whole, it cannot be said that the law as to parties. 
or counsel is finaily settled in India.’ 


§ 662. Public Reports.—It must not be supposed thiat,. 
whenever one person is protected in making a defamatory 
statement, another person will be protected in publishing 
it. Whether he may do so or not will depend upon a 
completely different question, whether the persons whom he 
addresses, if limited in number, or the general public, if the 
matter appears in a public print, have such a right or 
interest to know the particular matter as will justify its 
being spread abroad. The strongest case of this sort is that 
of judicial proceedings. ‘These are provided for by the 
fourth Exception: “It is not defamation to publish a sub- 
stantially true report of the proceedings of a court of 
justice, or of the result of any such proceedings. 

“ Explanation.—A justice of the peace, or other officer 
holding an inquiry in open court, preliminary to a trial in 
a court of justice, is a court within the meaning of the above: 
section.” 

As to such reports, Lord Halsbury, C., said : “The ground 
on which the privilege of accurately reporting what takes. 
place in a court of justice is based is, that judicial proceed- 
ings are in this country public, and that the publication of 


2 13 Bom. 502; see also post, § 698. 

# The Privy Council in a recent case expressed a strong opinion that 
the direct words of an Indian Act ought not to be frittered away by 
reference to English cases laying down a different rule (Norendra Nath- 
v. Kamalbasini, 23 I.A. 18). 
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what takes place there, even though matters defamatory to 
an individual may thereby obtain wider circulation than 
they otherwise would, is allowed, because such publication 
is merely enlarging the area of the court, and communi- 
cating to all that which all had the right to know.” It 
follows that the report must fairly represent to the reader 
what he would have learnt for himself if ne had been 
present. The report of the evidence on one side without 
the evidence on the other; of the examination of a witness 
without the cross-examination ; of the summing-up or judg- 
ment, where such summing-up or judgment gave only a 
one-sided view of the case, would not be a fair report, and 
therefore would not be privileged. It is not, however, 
necessary that the report should be complete, in the sense 
of being verbaizm, if it is substantially fair and correct.” 

It was held in a case in England that the privilege of 
publishing proceedings of courts of justice was not absolute, 
and that if it was shown that the report was sent to a paper 
for the mere purpose of injuring the person concerned, he 
would be liable to an action. This, however, seems opposed 
to the language of Lord Halsbury, in a much later case 
above quoted. In Exception 4 nothing is said as to good 
faith, the only requisite being that the report should be 
substantially true. Such a report may, however, be punish- 
able under s. 292, if it contains obscene matter.* 

As to preliminary proceedings, see Ryalls v. Leader,’ and 
Kimber v. Press Association.® 


§ 663. Reports of debates in Parliament are privileged on 
the same principle as judicial proceedings, viz. on the public 
polley which entitles every one to know what is going on in 

arliament.’ But, again, the report must bea fair one. The 
report of a single speech which contains defamatory matter, 
without the others which might explain or contradict it, is 
not privileged, unless the speech is bond jide published by 
a member for the benefit of his constituents. In that case 
there is the mutuality of interest which creates privilege.® In 


1 MacDougall v. Knight, 14 App. Ca. 194, p. 200; Flint v. Pike, 4 
B. & C. 478, p. 482. 

2 Hoare v. Silverlock, 9 C.B. 20. 

3 Stevens v. Sampson, 5 Ex. D. 53. 

4 R. v. Carlisle, 38 B. & A. 167; Steele v. Brannan, L.R., 7 O.P. 261. 

5 L.R., 1 Ex. 296. 

6 (1893), 1 Q.B. 65. . 

7 Wasen v. Walter, L.R., 4 Q.B. 73. 

8 R. v. Creevy, 1 M. & 8. 273; per Cockburn, C.J., L.R., 4 Q.B.D. § 
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the great case of Stockdale v. Hansard,: which led to a con- 
flict between the House of Commons and the courts of law, 
the Qneen’s Bench decided that the House of Commons had 
no privilege entitling them to publish papers of a defa- 
matory nature, not being the statement of their own actual 
depart Such publications are now directly authorized 

y 3 & 4 Vict.,c. 9. The judgment of Lord Denman upon 
the law apart from statute, is always referred to as embody- 
ing the soundest principles of law.? 

Reports of the proceedings of a quasi-judicial body, which is 
entrusted with the control uf persons and matters, in which 
the public are interested, and in respect of which they are 
entitled to information, are also privileged. So are Govern- 
ment proceedings relating to matters of national importance ; 
as, for instance, where the Admiralty published a minute 
after the loss of the turret-ship Captain, to explain the cir- 
cumstances under which it had been sent out, and the 
general policy of the Board as to tle construction of the 
Navy, which contained a letter reflecting upon the plans of 
a naval architect.4. Whether a report of the proceedings 
of a municipal body, in the course of which aspersions are 
cast upon an individual, would have any privilege on the 
ground of public interest, seems not quite settled. No such 
privilege exists where an ex parte statement is made as to 
* person who is not present to defend himself, and as to 
which no proof is offered and no decision is given. Even 
where the public body is directed by statute to publish an 
annual statemeut of its proceedings, this does not authorize 
a report by anticipation of the proceedings at a particular 
meeting, at which charges are made, which might in the 
authorized annual statement be rebutted or explained.’ 
The charge delivered by a Bishop to his clergy is privileged 
as between himself and them, and if he is attacked in public 
in respect of anything supposed to have been said in such 
charge, he is justified in sending the charge to the news- 
papers in self-defence.® 

19 A.& E.1. 

2 See per Willes, J..in Henwood v. Harrison, L.R., 7 C.P., p. 625; 
per Cockburn, C.J., Wason v. Walter, L.R., 4 Q.B., p. 86. 

3 Allbutt v. Council of Medical Education, 24 Q.B.D. 400. 

4 Henwood v. Harrison, L.R., 7 O.P. 606. 

5 See Davidson v. Duncan, T E. & B. 229; 8.0. 26 LJ. Q.B. 104; 
doubted in Davis v. Duncan, L.R., 9 C.P. 396. . 

° Purcell v. Sowler,2C0.P.D. 215. * 


* Popham v. Pickburn, 7 H. & N. 891. 
® Laughton v. Bp. of Sodor and Man, L.R., 4 P.C. 495. 
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It is probable that in India similar decisions would be 
given in all the above cases under Exceptions 9 and 10. 


§ 664. Fair Comment.—In all the cases previously dis- 
cussed the nature of the privilege consists in this: that 
statements of a defamatory nature, embodying assertions of 
fact which are not true, are yet protected by virtue of the 
occasion on which, and the purpose for which they were 
made. ‘There is, however, a completely diff-rent class of 
oS which is provided for by the following clauses of the 

ode. 

Second Eaception.—It is not defamation to express in good 
faith any opinion whatever respecting the conduct of a 
public servant in the discharge of his public functions, or 
respecting his character, so fur as his character appears in 
that conduct, and no farther. 

Third EHaception.—It is not defamation to express in good 
faith any opinion whatever respecting the conduct of any 
person touching any public question and respecting his 
character, so far as his character appears in that conduct, 
and no farther. 

Fifth Easeption.—It is not defamation to express in good 
faith any opinion whatever respecting the merits of any 
case, civil or criminal, which has been decided by a court 
of justice, or respecting the conduct of any person as a purty, 
witness, or agent, in any such case, or respecting the character 
of such person, as far as his character appears in that conduct, 
and no farther. 

Sixth Eaception.—It is not defamation to express in good 
faith any opinion respecting the merits of any performance 
which its author has submitted to the judgment of the 
public, or respecting the character of the author, sv far as 
his character appears in such performance, and no farther. 

Ezplanation.—A performance may be submitted to the 
judgment of the public expressly, or by acts on the part of 
the author which imply such submis-ion to the judgment of 
the public. 

It will be seen that in all these cases what is protected is 
opinion not assertion, and that only in regard to persons or 
things which affect the public by their nature or their 
interest. They are all particular instances of the general 
principle of English law, that fair comment upon public 
men, or upon matters of public interest is not libellous. In 
the language of Parke, B: “There is a difference between 
publications relating to public and private individuals. 
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Every subject has a right to comment on those acts of public 
men which concern him as a subject of the realm, if he do 
not make his commentary a cloak for malice and slander; 

ut any imputation of wicked or corrupt motives is un- 
questionably libellous.”1 Cases which come within this 
rule are not privileged, in the sense of being libels which 
cannot be punished. They are not libels at all, They are 
acts done in the exercise of a right, given by our constitution 
though not by the constitution of other countries, and upon 
which, more than upon anything else, depends the reality 
of what we call liberty. ‘ ‘The defence in such a case is 
that the words are not defamatory, that fair and proper 
criticism is not libel. It is only, as was said by Bowen, 
L.J., in Merivale v. Carson,? when the writer goes beyond 
the limits of fair criticism that his criticism passes into the 
region of libel at all.”2 When, therefore, such a defence 
is set up, it is necessary to show (1) that the matter was 
of public interest; (2) that the statements of fact were 
accurate; and (3) that the comment was fair. 


§ 665. Matters are of public interest either by their own 
nature, or because the person criticized has chosen to make 
them so. Matters connected with the state of the nation, 
the government, the administration of justice, the manage- 
ment of municipalities, the character and conduct of public 
men ure necessarily such. So is the sanitary condition of 
the cottages let by a Colliery Company to its workmen ; ‘4 
the professional behaviour of a medical practitioner ;° the 
conduct and management of a church by its incumbent,® 
the acts and language of persons attending a public meeting 
for a public object.’ The mode in which a purely private 
charity is managed is not a matter of public interest. 

The private life and opinions of any one are not matter 
of public interest, unless so far as they affect his fitness for 
the discharge of any public duties. Exceptions 2 and 3 
appear to limit criticism of the character of a public servant 


1 Parmiter v. Coupland, 6 M. & W. 105. 
2 20 Q.B.D., p. O88. 
* Per Lopes, L.J., South Hetton Coal Co. v. North-Eastern News 
Association (1894), 1 Q.B., at p. 141. 
6 : ean Hetton Coal Co. v. North-Eastern News Association (1894), 1 
5 Allbutt v. Council of Medical Education, 23 Q.B.D. 400. 
* L.R., 1 Q.B. 699. 
‘ Davis v. Duncan, L.R., 9 C.P. 896. 
8 Gathercole v. Miall, 15 M. & W. 819. 
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or public man to his conduct in such capacity. Cases in 
which it was for the public good to publish acts of private 
misconduct which showed his unfitness for his position, 
would be protected by Exception 1. A man may make his 
‘private life or opinions public property by writing a book 
-about them, and he may make his management of his private 
business public property, by publishing advertisements or 
handbills about it. 

§ 666. It is essential to this defence that the alleged facts 
‘apon which the criticism rests should be accurate. The 
‘comment must not be based upon a perverted text. “ There 
is no doubt that the public acts of a public man may law- 
fully be made the subjects of fair comment or criticism, 
not only by the Press but by all members of the public. 
But the distinction cannot be too clearly borne in mind, 
between comment or criticism and allegations of fact, such 
as that disgraceful acts have been committed or discreditable 
language used. It is one thing to comment upon or criticise, 
even with severity, the acknowledged or proved acts of a 
public man, and quite another to assert that he has been 
guilty of acts of misconduct.” 2 Nor has a newspaper any 
greater licence in this respect than a private individual. In 
the case last cited, a newspaper editor had received a deputa- 
tion, which came up London to complain of certain alleged 
offences committed by a public man, and, having heard their 
statements, published an article which assumed, falsely, that 
they were true. In Campbell v. Spottiswoode, the Saturday 
Review, in criticising letters, in which the owner of a religious 
paper sought subscriptions for it, as a means of converting 
the Chinese, imputed to him that he had published a false 
subscription list. ‘lhe jury found that this was untrue, but 
that the writer of the article did believe the imputations 
in it to be well founded. This was held to be no justification. 
Blackburn, J., pointed out that this was not a case of 
eens e in which such a defence was admissible. Crompton, 

. Said: “I have always in my experience heard it laid 
down that although you may attack a public person for 
anything he has done publicly, the moment you go beyond 
that an aapue wickedness to him, then you come within 
the rule with regard to all who publish a libel, which is 


: hake PAP wind peri 342 ; pe 30 oo : C.P. 11. 
er erschel, C., Davis v. Shepstone, 11 App. Ca. 187, p. 190: 
Purcell v. Sowler, 2 C.P.D. 215. ~ sil a 
3 3B. & 8. 769; 32 LJ. Q.B. 185. 
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that you must prove that the imputations are true.” Nor 
is it any justification that the false statement had appeared 
in and beci copied from another newspaper." 


§ 667. Lastly, the criticism must be fair. Probably no 
better explanation of what is fair criticism could be furnished 
than the summing up of Cockburn, C.J., in the case of 
Wason v. Walter, which was held by the Court to be 
perfectly correct. “The jury were told that they must be 
satisfied that the article was an honest and fair comment 
on the facts. In other words, that, in the first place, the 
must be satisfied that the comments had been made wit 
an honest belief in their justice ; but this was not enough, 
inasmuch as such belief might originate in the blindness 
of party zeal, or in personal or political aversion. That a 

erson taking upon himself publicly to criticize and con- 
demn the conduct or motives of another, must bring to the 
task not only an honest sense of justice, but also a reason- 
able degree of judgment and moderation, so that the result 
may be what a jury shail deem, under the circumstances 
of the case, a fair and legitimate criticism on the conduct 
and motives of the party who is the object of the censure.” ® 
In an action against a Psat which had published a criticism 
on a play, Bowen, L.J., said: “It must be assumed that 
& man is entitled to entertain any opinion he pleases, how- 
ever wrong and exaggerated or violent it may be, and it 
must be left to the jury to say, whether the mode of 
expression exceeds the reasonable limits of fair criticism. 
In the case of literary criticism, it is not easy to conceive 
what would be outside that region, unless the writer went 
out of his way to make a perronal attack on the character 
of the author he was criticizing. In such a case the writer 
would be going beyond the limits of criticism altogether, 
and therefore ‘hevoud the limits of fair criticism. If he 
imputes to the author that he has written something which 
he has not written, that would be a misdescription of the 
work. <A jury would have the right to consider the latter 
beyond the limits of fair criticism.” * So, it is not fair com- 
ment upon the acts of a public man to state truly facts 


1 Re Howard, 12 Bom. 167. 2 L.R., 4 Q.B., p. 96. 

* See also summing up of Bramwell, B., in Kelly v. Sherlock, L.R., I 
Q.B. 689, cited and approved in Kelly v. Tinling, L.R., 1 Q.B. 699, and. 
per Lord Esher, South Hetton Coal Co. v. North-Eastern News Associar 
tion (1894), 1 Q.B., p. 140. 

4 Merivale v. Carson, 20 Q.B.D. 275. 
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which suggest discreditable conduct, and knowingly to 
suppress other facts which show that the suggestion was 
unfounded. It must also be remembered that in this, as in 
all other cases of alleged libel, the meaning to be put upon 
the criticism is not that which the author may have had in 
his mind, but the impression which would be produced upon 
the mind of an unprejudiced reader, who reads the article 
straight through, knowing nothing about the case before- 
hand.? 


§ 668. Publication. — The last element in the law of 
defamation is that the imputation should be made or pub- 
lished. Whatever the difference may be between making | 
and publishing, each act must have the quality of com- 
munizating the defamatory matter to some third person. 
So long as such matter is unknown to any one but the 
author of it, no imputation is made at all. So long as it is 
only made to the person defamed, it cannot harm his repu- 
tation, unless he himself chooses to divulze it, in which 
case the harm is his own act, not that of the defamer. It 
is probable that the words “make and publish” are only 
different phases of the idea which is conveyed in English 
law by the term “publication.” A man makes an impu- 
tation when it is disseminated by the very act which brings 
it into existence, as when he utters it in the presence of 
others, or makes a sign, or chalks up a representation which 
conveys a defamatory idea. He publishes it when he gives 
currency to defamatory matter which had _ previously 
existed, as by repeating a conversation, or by posting a 
letter, or printing an article in a newspaper. In Pullman 
v. Hili,2 Lord Esher said, with reference to written matter, 
“ What is the meaning of ‘ publication’? The making known 
the defamatory matter, after it has been written, to some 
person other than the person of whom it is written. If the 
statement is sent straight to the person of whom it is 
written, there is no publication of it, for you cannot publish 
a libel of a man to Kimself4 If there was no publication, 
the question whether the occasion was privileged does not 
arise. If the writer of a letter locks it up in his own desk, 
and a thief comes and breaks open the desk, and takes away 


1 Reg. v. Rakde, 4 Bom. 298. 

2 Per Lopes, L.J. (1894), 1 Q.B., p. 148. 

3 (1891), 1 Q.B., p. 527. 

* Ace. Komul Chunder v. Nobin Chunder, 10 Suth. 184; Reg. v. Také 
Husain, 7 All. 205. 
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the libel and makes its contents known, I should say there 
would not be a publication. If the writer of a letter shows 
it to any person other than the person to whom it 1s written, 
he publishes it.” In the case from which these remarks are 
taken, the publication consisted in the giving a letter to be 
copied, where the privilege attaching to the occasion did 
not authorize such a step.! Sending a libel to a man’s wife 
is a sufficient publication.2, Where several persons unite in 
an act of defamation, as where one states the libellous matter, 
another writes it down, a third carries it away, and a fourth 
prints it, each is guilty of the publication.2> But this does not 
apply to one who is an innocent agent in carrying out part 
of the transaction; as, for instance, a porter who carries 
libellous handbills in ignorance of their contents ;* or a mere 
newsvendor who does not know, and had no reason to know 
the contents of the paper; ° or a compositor who sets up the 
type of a libel mechunically, and without any intelligent 
perception of its meaning.® 


§ 669. Under English law a person who sells, in the 
ordinary way of his business, any defamatory publication is 
liable both civilly and criminally, even though he proves 
that he knew nothing of its nature, and supposed it to be 
of an innocent character. This was well illustrated in one 
of the political prosecutions of the last century. Cuthell 
was a bookseller, who only dealt in old and rare books, and 
who never dealt in political works. He had often pub- 
lished books of a learned theological nature for the Rev. 
Gilbert Waketield, and finally published the production for 
which he was indicted, supposing it to be one of the same 
stamp. It turned out to be a flaming political pamphlet. 
For this he was prosecuted, and, according to the fashion of 
the time, the indictment charged him with every rebellious 
and wicked intention which the draftsman could imagine. 
The Attorney-General told the jury that if a man publishes 
a libel, his knowledge of its contents is only material in 
estimating his punishment, just as it would be in the case 
of a chemist who by mistake sold poison instead of medicine. 


1 Ante, § 658; Heckford v. Galstin, 2 Hyde, 274. 

2 Wenman v. Ashe, 18 C.B. 886; S.C. 22 L.J. C.P. 190. 

3 5 Bac. Abr. 206; Penal Code, ss. 34, 37; ante, §§ 229—231; Reg. 
wv. Mancherji, 10 Bom. 97; ante, § 281. 

* Day v. Bream, 2 M. & Rob. 54. 

> Emmens v. Pottle, 16 Q.B.D. 854. 

© Rey. v. Mertens, 80 held by Stephen, J., 2 Steph. Crim. L. 362, n. 
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Erskine delivered an ingenious and elaborate argument in 
support of the proposition, that even if he had published 
negligently and inadvertently, he ought to be acquitted if 
he was found to have none of the intentions which were 
‘stated in the indictment. Lord Kenyon, C.J., in charging 
the jury, met all this with the simple remark, “God only 
knows the hearts of men, and we can collect their meaning 
only from what they do. These are fallible modes of 
arriving at knowledge; but we have no better, and we 
must pronounce men innocent or guilty according to this 
standard.” The ground of this rule appears to be, either 
that the law could be set at defiance if a person could dis- 
perse libels abroad with impunity, by concealing the import 
of them from an illiterate publisher ;? or that a person who 
makes a profit out of his business is bound at his peril to 
-conduct it in such a manner as not to be injurious to others 
(ante, §§ 15,16, 280). The severity of the law was mitigated 
in England as regards newspapers and other periodical 
publications by allowing the defendants to prove, amon 
other things, that the libel had been inserted without actua 
malice, and without gross negligence. In a very recent 
case an action for libel was brought against the Trustees 
-of the British Museum, because they had allowed a pamphlet 
containing a libel on the plaintiff to be lent in the ordinary 
manner to one of the public for perusal. The case was 
dismissed, on the ground that the defendants had only done 
what the statute under which they acted required them to 
‘do. It was admitted by the Court that a person who sold 
books across the counter, or who delivered them to be sold 
in the street, would be liable, even though ignorant of their 
contents; but it was said that no case had been cited in 
which a private person, who innocently lent a book out of 
his library, had been held liable as publishin a libel.4 
Under the Penal Code a person is only liable for making 
or publishing an imputation when he does so “ intendin 
to harm, or knowing or having reason to believe ” that suc 
imputation will do harm. These words cannot mean less 
than the wilful intention to do a wrongful act (ante, § 646), 
or the connivance at, or tacit permission to publish libels of 
the sort complained of, which would amount to an authority 


1 R. v. Cuthell, 21 St. Tri. 641, pp. 655, 668, 674. 

2 1 Hawk. P.C. 545. 

36 & 7 Vict., c. 96, s. 2. 

4 Martin v. Trustees of British Museum, 10 Times L.R. 388. 
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to publish any particular libel.t Accordingly, in a charge 
against a newspaper editor, the Madras High Court held 
“that it would be a sufficient answer to the charge in this 
country, if the accused showed that he entrusted in good 
faith the temporary management of the newspaper to a com- 
ote person during his temporary absence, and that the 
ibel was published without his authority, knowledge, or 
consent.2 The law was laid down according to the strict 
English rule by Stuart, C.J., in Allahabad. The only 
authority referred to was an English text-book, and no 
notice was taken of the special terms of s, 499.8 


§ 670. The place of publication is only material with 
regard to jurisdiction. Where a libel is posted in one 
district, and received and opened in another, the offence of 
publication takes place, and may be tried in the latter 
district. In Burdett’s case, the libel was written in Leicester, 
and was delivered unsealed by A to B in Middlesex, there 
being no evidence as to where or how A received it. The 
case was tried in Leicester, and it was held that it might be 
assumed that A received, it in Leicester, and that whether 
it was delivered to him open or sealed, there was a publi- 
cation in Leicester.5 Where a libel is put into course of 
delivery in one district, and is actnally delivered in another 
district, the case would come within ss. 179 or 182 of the 
Criminal Procedure Code and be triable in either district 
(see post, § 707). 

Under Act XXV. of 1867, s. 5, the printer and publisher 
of a newspaper is required to make an official declaration that 
he is such. By s.7 the production of an authenticated copy 
is sufficient evidence, unless the contrary is proved, as against 
the person whose name is subscribed to such declaration, 
that he is the printer or publisher, as the case may be, of 
every portion of every periodical work of a corresponding 
title. Such evidence throws upon the defendant the burthen 
of disproving the actual publication by himself, and leaves 
it open to him to show any circumstances which would 
negative the presumption of intent, which the law inters fron. 
such publication.® 


Reg. v. Holbrook, 4 Q.B.D. 442; ante, § 280. 

Ramasami v. Lokanada, 9 Mad. 387. See P.C. ss. 501, 502. 
Reg. v. McLeod, 3 A.1. 342, p. 345. 

Reg. v. McLeod, 8 All. 342. 

R.v. Burdett, 4 B. & A. 95. 

Ramasami v. Lokanada, 9 Mad. 887. 
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§ 671. Province of Judge and Jury.—Every charge of 
“stamation contains assertions of fact and assumptions of 
law. It is the business of the jury to find whether the 
assertions are true, and of the judge to direct them as to 
whether the assumptions are sound. The practice in India 
is substantially the same as that in England since Fox’s 
Libel Act, 32 Geo. IIL, c. 60; that is to say, the judge 
directs the jury as to the law, leaving them to find the facts, 
and their verdict ought to be such as the judge directs to be 
appropriate to the facts arrived at by them.’ It is com- 
petent, however, to the jury to disregard the directions of 
the judge, and their verdict will still be good till it is set 
aside in the manner provided by law.2. There are some 
cases, however, in which the law is so clear that it leaves 
no question for the jury, and then it is the duty of the 
judge absolutely to withdraw the case from their considera- 
tion, and to direct them what verdict they should find. 
This generally happens where the verdict ought to be one 
of acquittal. It is very important to distinguish the two 
classes of questions, as the right of appeal, whether the case 
has been tried by a jury or only by a judge, may depend 
largely upon whether the mistake complained of is one of 
daw or of fact. 


§ 672. Where there is no question of privilege, the only 
points for decision are, whether the accured published the 
statement ascribed to him with the intent necessary under 
the Code, and whether the statement is defamatory. The 
first fone is purely a question of fact for the jury; the 
second is a mixed question of law and fact. It is for the 
judge to say whether the statement can be a libel; it is for 
the jury to say whether it isa libel. In Capital and Counties 
Bank v. Henty,2 Lord Selborne, C., said: “In Sturt v. 
Biagg,* Wilde, C.J., said, ‘It is the duty of the judge to 
say whether a publication is capable of the meaning ascribed 
to it by an innuendo; but when the judge is satisfied of 
that, it must be left to the jury to say whether the publica- 
tion has the meaning so ascribed to it.’ If the judge, taking 
into account the manner and the occasion of the publica- 
tion, and all other facts which are properly in evidence, is 


1 Crim. P.C., ss. 297, 298, 299; post, § 768. 

2 Post,§ 781. As to the English practice, see the summing up of 
Best, J., in R. v. Burdett, 4 B.& A., p.120; and per Parke, B., Parmiter 
v. Coupland, 6M. & W. 105. 

37 App. Ca. 741. 410 Q.B. 899, at p. 908. 
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not satisfied that the words are capable of the meaning 
ascribed to them, then it is not his duty to leave the 
question raised by the innuendo to the jury.” In_the 
same case Lord Blackburn quotes from a gugeoout of Lord 
Mansfield, in R. v. Shipley,| as follows: “Every circum- 
stance which tends to prove the meaning is every day given 
in evidence, and the jury are the only judges of the mean- 
ing,” and then goes on to say: “If the words were reasonably 
capable of a meaning which in the opinion of the Court 
would be libellous on the plaintiffs personally, I think there 
can be no doubt that it ought to have been left to the jury 
to say whether the words bore that meaning.” ? It must be 
remembered that the dictionary sense of the words is not 
necessarily that which gives their meaning in the particular 
instance. That sense may be perfectly harmless and yet 
the words may be used so as to convey an offensive sug- 
gestion; or the sense may be in the highest degree defa- 
matory, and yet the words as used may convey nothing 
beyond banter. It is for the jury to say what was meant, if 
that meaning can reasonably be affixed upon what was said. 


§ 673. Where the defence is that the occasion was privi- 
leged, this in general admits that, except for the privilege, 
everything which would make out the charge has been 
established or is admitted. ‘The question whether the 
occasion is privileged, if the facts are not in dispute, is a 

uestion of law only, for the judge not for the jury. If 
there are questions of fact in dispute upon which this. 
question depends, they must be left to the jury, but when 
the jury have found the facts, it is for the judge to say 
whether the occasion is privileged.”? “ Where privilege 
exists the burthen of proof of actual malice is cast upon the 
person who complains.” “ ‘The jury in civil cases, equally 
as in criminal cases, are the proper tribunal to determine 
the question of libel or no libel. This was affirmed by the 
Declaratory Act of 1792, and has been often recognized. 
But it is not competent for the jury to find that upon a. 
privileged occasion relevant remarks, made bond fide ind 
without malice, are libellous. It would be abolishing the 
law of privileged discussion, and deserting the duty of the 
Court to decide upon this and every other question of law, 


1 4 Doug. 164. 

2 . Stes end followed in Nevill v. Fine Arts Insurance Co. (1895), 2 
e *9 p. * 
5 Per Lord Esher, Hebditch v. McIlwaine (1894), 2 Q.B., p. 58. 
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if we were to hand over the discussion of privilege or no 
privilege to the jury. In actions of libel, as in other cases 
where questions of fact, when they arise, are decided by the 
jury, it is for the Court first to decide whether there is any 
evidence upon which a rational verdict for the affirmant 
can be found.”! Where there is neither internal nor 
extrinsic evidence of malice or want of good faith which 

can reasonably be left to the jury, it is the duty of the 

judge to direct the jury, as a matter of law, that they should 

find for the defendant.? 

The same rule exists where the defence is that the case 
is not a libel at all, but a fair comment upon a matter of 
public interest. Whether the matter commented on is one 
of public interest, is for the Court to decide. Whether the 
comment is fuir and bond fide is essentially a question for 
the jury, provided there is any evidence upon which they 
can so find. Whether there is any evidence upon which 
such a conclusion can be arrived at is again a question for: 
the Court, but if there is any such evidence, the decision as 
to the effect of such evidence is wholly for the jury.’ 

The further questions as to the effect of a misdirection by 
the judge, or an improper finding by the jury, will be dis- 
cussed hereatter (§§ 768 and 781). 

§ 674. Criminal Intimidation.—Chapter XXII. of the. 
Code contains various provisions, of which the most im- 
portant are ss. 503, 504, 508 and 509. 

By s. 503, Whoever threatens another with any injury 
to his person, reputation, or property, or to the person or 
reputation of any one in whom that person is interested, 
with intent to cause alarm to that person, or to cause that 
person to do any act which he is not legally bound to do, 
or to omit to do any act which that person is legally 
entitled to do, as the means of avoiding the execution of 
such threat, commits criminal intimidation. Haplanation.— 
A threat to injure the reputation of any deceased person in 
whom the person threatened is interested, is within this 
section. 

The injury threatened by this section is substantially the 
same as that which is the essence of extortion (s. 383; anfe, 


1 Per Willes, J., Henwood v. Harrison, L.R., 7 C.P., p. 626. 

2 Nevill v. Fine Arts Insurance Co. (1895), 2 Q.B. 156; see per 
Lopes, L.J., 171. 
' _ South Rid aaa Co. Ma eee ite News Association (1894), 1 

.B., per Lopes, L.J., pp. ; ; Kelly v. Tinling, L.R.,1 Q.B. ; 
Cockburn, C.J., p. 701. - pes 
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§ 503). The objects aimed at are, however, wider under s. 503 
than under s. 383, and tha offence is complete by the 
attempt, although nothing is effected by it. 

The word “injury” is defined by s. 44 as denoting any harm 
illegally caused to another. ‘Therefore, it will not be an 
offence to threaten another with an action, or indictment, 
which might lawfully be preferred against him.’ Though 
if he obtained money by the threat, it would aparently 
be punishable under ss. 388 and 213. 

R question which has arisen under this section, is as 
to the criminality of pronouncing a bond fide sentence of 
excommunication or exclusion from caste. There can be 
no criminality where such a sentence is legul; that is to 
say, where it is justified by the usages of the class or sect 
to which the complainant has voluntarily submitted, though 
it may not be one which the civil law would enforce. 

‘‘There can be no criminal intimidation where the injury 
ef which complaint is made is the hardship arising from a 
conventional punishment, which a spiritual superior, acting 
in the exercise of his authority as regulated by the custom 
of the caste, is competent to inflict. The custom implies 
&® common submission to his anthority, and, assuming that 
there was an error of judgment on his part, the error cannot 
be accepted as sufficient for turning a case of conventional 
discipline into # criminal offence. It is not denied that the 
pronouncing a man out of caste is a conventional mode of 
vindicating caste usages. Nor does it appear that the 
respondent acted in this case officiously, or before instructions 
were solicited from him by his orthodox disciples.” ? 

Where the legality of the sentence is itself a matter of 
dispute, it is one which must be decided by the court. 
Where, however, such illegality is at the same time under 
the consideration of a competent civil court, it is advisable 
that the criminal court should suspend its proceedings 
until the vital question has been decided in a manner which 
will bind both parties.* 


§ 675. Very important questions have arisen in England 
under a statute similar to s. 503, which is part of ihe 
legislation defining the rights of workmen against their 
employers. By 38 and 39 Vict., c. 86,8. 7, ‘“‘ Every person 


1 Reg. v. Moroba, 8 Bom. H.C. C.C. 101. 
Ps Muttusawmy Aiyar, J., Reg. v. Sri Vidya Sankara, 6 Mad. 881, 
3 In re Paul DeCruz, 8 Mad. 140. 
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who, with a view to compel any other person to abstain from 
doing, or to do, any act which such other person has a legal 
right to do or abstain from doing, wrongfully and without 
legal authority, uses violence to or intimidates such other 

rsonu or his wife or children, or injures his property” is 
iable to conviction and punishment. In one case under this 
section,! Gibson and Lawson were both working under the 
same shipbuilding company. Gibson was a member of the 
National Society, Lawson of the Amalgamated Society. 
The members of the latter society resolved that they would 
strike unless Gibson left his soviety and joined theirs, He 
refused, and his employers dismissed him, to avoid a strike. 
The magistrate refused to convict Lawson, who was the 
mouthpiece of the Amalgamated Society, and the medium 
through which it communicated with Gibson. On appeal 
the Queen’s Bench held that he was right. No violence had 
been used to him, and the question was, whether the con- 
duct of the defendants amounted to intimidation. The 
Court held, upon a review of the Trades Union Legislation, 
that it did not. Strikes were legal by that legislation, and 
they held that the word “intimidate” must imply at least a 
threat of personal violence, 

In another case,? the pressure was applied directly to the 
employer. The defendants’ union threatened him that 
unless he ceased to employ non-union men they would call 
out the union men, which they accordingly dia, and the 
latter all struck work. No violence was threatened, and 
no immoderate language was used, but the men quietly 
ceased work, causing of course great inconvenience aud loss 
to their employer. In this case the magistrate convicted, 
and the High Court reversed his conviction, for the reasons 
already given. ‘They considered that the harm which inci- 
dentally followed to the employer from the conduct of his 
workmen, which was itself legal, and which was intended 
to protect their own supposed interests, was not illegal, and 
that the combination of many to do that which was lawful 
in each, could not be considered criminal under the law 
of conspiracy. 

ehould similar cases arise in India, it seems to me that 
they would not be punishable under s. 503. The question 
would then turn upon the word “injury.” Injury, as already 
observed, is defined by s. 44 of the Code as harm illegally 


1 Gibson v. Lawson (1891), 2 Q.B. 545. 


2 Curran v. Treleavan, ibid. 
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caused. Where no criminal: breach of contract was con- 
cerned, the threat to leave work in a body would be as law- 
jul in India as in England, and the harm resulting from 
carrying out the threat would not be illegal harm. If, 
however, under the particular circumstances, leaving work 
as threatened would be unlawful, so that harm resulting 
from it would be illegal harm, and therefore injury, a 
farther question would arise, whether the loss to trade and 
general inconvenience and expense resulting from a strike, 
would be injury to property within the meaning of s. 503. 
It might be argued, and probably with success, that propert 
in that section means some specitic, tangible property. If 
a man threatens illegally to dismiss his servant or agent, 
can he be said to threaten injury to his property ? 

§ 676. It is essential to the commission of an offence 
under the second clause of this section, that the person to 
whom the threat is addressed should be interested in the 
person to whom the injury is threatened. A petition was 
sent to a Revenue Commissioner contuining a threat that 
a certain forest officer would be killed if he were not 
removed. It was found as a fact that the Commissioner 
had neither official nor personal interest in the forest officer. 
This being so, it was held that no conviction under ss. 503 
or 507 could be maintained... The gist of the offence 
consists in the pressure put upon the mind of the person 
upon whom the threat is intended to operate. But if the 
abe threatened is indifferent to him, he will obviously 

indifferent to the threat. 

The threat need not be directly addressed to the party 
whom it is intended to influence. It is sufticient, although 
it is addressed to others, if it is intended to reach the ears 
of the party threatened, and is used with any of the in- 
tentions stated in the section.’ 

§ 677. A special form of intimidation is rendered punish- 
able by s. 508, where a person induces or attempts to induce 
another to believe that he, or some person in whom he is 
interested, will become, or will be rendered by some act 
of the offender, an object of Divine displeasure, if he does, 
or does not do, some act which he is legally entitled to do 
or to omit doing. The words “ by some act of the offender” 
must be read with the verb “ become ” as well as with the 

1 Reg. v. Mangesh Jivaji, 11 Bom. 376. 


2 Rulings of Mad. H.C. of 1865 on s. 508; S.C. Weir, 182 [226]; 
Chunder v. Gour Chunder, 15 Cal. 671. 
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verb “be rendered.” A man who sg agatiey another that 
by his prayers or incantations he will be able to cause the 
deity to withhold rain or to send a destructive storm, would 
come within the section. He would not be punishable if 
he merely induced the other to believe that by reuene to 
comply with his wishes he was doing a sinful act, which 
would bring him within the ordinary course of Divine 
punishment. 

The mere pronouncing of a sentence of excommunication, 
or exclusion from caste, does not come within this section. 
“A person who is excommunicated does not become an 
object of Divine displeasure by the act of the priest who 
pronounces the sentence. The proceeding purports to be 
a declaration that the person on whom it is passed has, by 
his own act, committed sin and rendered himself an object 
of Divine displeasure, and it also purports to be a sentence 
of interdiction from the means of grace administered by the 
clergy until on repentance and submission those privileges are 
restored.” ! ‘The accused did not threaten the complainant 
that he would do any act to render him an object of Divine 
displeasure. As the spiritual superior of the complainant, 
he passed on him a temporal sentence, which is customarily 
pronounced on those who violate caste usages, but offered to 
restore him to caste privileges on submission. ‘lo constitute 
the offence punishable under this section, it must be shown 
that the respondent threatened to do a future act, or illegaliy 
to omit to do an act, and that by such threat he induced or 
attempted to induce the person threatened to believe that 
by that act or illegal omission the person threatened, or 
some one in whom the person threatened was interested, 
would become an object of Divine displeasure.” ? 


§ 678. Criminal Provocation.—Section 504 renders punish- 
able any person who intentionally insults, and thereby gives 
provocation to any person, intending or knowing it to be 
likely that such provocation will cause him to break the 
public peace, or to commit any other offence. The essence 
of this offence consists in the effect which it is likely to 
produce upon the person to whom the provocation is 
addressed, not upon any other person who may be present 
or who may come to know it. 

It. is no answer to a charge under this section that the 
person insulted was in such a state of terror as to feel no 


1 Per Turner, C.J., in re Paul DeCruz, 8 Mad., p. 145. 
2 Per Lurner, C.J., Reg. v. Sri Vidya Sankara, 5 Mad., p. 394. 
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disposition to break the peace, provided the provocation was 
such as would naturally have that result... What would 
be the effect if the insults were addressed to a clergy- 
man, or to a lady, who would not be likely to break the 

? If it was probable that such person would get some 
one else to take an illegal revenge on their behalf, the 
requirements of the section would be satisfied. 

§ 679. Insult to Female Modesty. By s. 509, whoever, 
intending to insult the modesty of any woman, utters any 
word, makes any sound or gesture, or exhibits any object, 
intending that such word or sound shall be heard, or that 
such gesture or object shall be seen by such woman, or 
intrndes upon the privacy of such woman, shall be punished 
with simple imprisonment for a term which may extend to 
one year, or with fine, or with both. 

This section assumes the modesty of the woman and an 
intention to insult it; therefore no offence will have been 
committed where the woman is of a profession, or character, 
which negatives the existence of scrupulousness. Nor, 
I conceive, would there be any offence, even though the 
woman were virtuous, if, under the circumstances of the case, 
the man bond fide and reasonably believed that his advances 
would be well received and would lead to ulterior results. 
For in such a case his intention would not be to insult, but 
to solicit or excite. It is obvious, tov, that each case must 
be judged of according to the degree of intimacy and the 
rank in life of the parties. That ohich would be an insult to 
the modesty of the lady might be none in the case of her ay 

What is an “intrusion upon the privacy of a woman ?’ 
the case of a Muhammedan, or a Hindu female of rank, pro- 
bably any chamber in which she is may be considered a place 
of privacy. With the European this would not be so, unless 
in rooms to which males have no implied right of admission. 
But where the only overt act consists in such an intrusion, 
how is the intention to insult her modesty to be evidenced, 
or may it be assumed? [I fancy it may be assumed where 
the intrusion is so unlawful and takes place under such 
circumstances that no other intention is fairly conceivable ; 
as, for instance, if a man were to gain admission to a lady’s 
sleeping apartment under circumstances which negatived an 
intention to steal. In other cases the intention would have 
to be proved by independent evidence as, for instance, his 
conduct while there. 


1 Reg. v. Jogaya, 10 Mad. 358. 
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CHAPTER XV. 
ATTEMPTS TO COMMIT OFFENCES. 


_ 680. Priok to the completion of a crime three stages may 
be passed through. J rst, an intention to commit the crime 
may be conceived. Secondly, preparation may be made for 
its committal. Thirdly, an attempt may be made to commit 
it. Ofthese three stages the mere forming of the intention 
in not punishable ander the Penal Code. Nor is the pre- 
paration for an offence indictable. “ Between the preparation 
for the attempt and the attempt itself there is a wide 
difference. The preparation consists in devising or arrang- 
ing the means or measures necessary for the commission 
of the offence; the attempt is the direct movement towards 
the commission after the preparations are made. To 
illustrate: a party may purchase and load a gun, with the 
declared intention to shoot his neighbour; but until some 
movement is made to use the weapon upon the person of his 
intended victim there is only preparation and not an 
attempt.” Accordingly, in the case which gave rise to the 
above remarks, it was held, that declarations of an intent to 
contract an incestuous marriage, followed by elopement for 
the avowed purpose and sending for a magistrate to perform 
the ceremony, did not amount to an attempt to contract the 
marriage. ‘lhat there could be no attempt until the parties 
stood before the magistrate about to begin the ceremony.* 
And so it was held in Allahabad, that the publishing of 
banns was not an attempt to commit bigamy.? Aud in 
Madras, that a woman could not be convicted of attemptin 
to commit suicide on proof that she ran towards a well 
Saying she would fall into it, but was caught before she 
zeached it.’ 7 


1 People v. Murray, cited 1 Bishop, § 686, n. 3. 
2 Reg. v. Peterson, 1 All. 316. 3 Reg. v. Ramakka, 8 Mad. 5. 
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§ 681. The real difficulty arises in determining where. 
® given act, or set of acts, passes from preparation into an. 
indictable attempt. In America the rule has been laid 
down, “that the attempt can only be manifested by acts. 
which would end in the consummation of the offence, but for 
the intervention of circumstances independent of the will of 
the party.” Sir James Stephen,in his Digest of Criminal. 
Law, art. 49, defines an attempt to commit a crime, as “ an 
act done with intent to commit that crime, and forming part. 
of a series of acts which would constitute its actual com- 
mission if it were not interrupted. The point at which such. 
a series of acts begins cannot be defined, but depends upon 
the circumstances of each particular case.” Section 511 of 
the Code offers no definition of an attempt beyond the state-- 
ment which renders punishable “whoever attempts to 
commit an offence punishuble by this Code with transporta-- 
tion or imprisonment, or to cause such an offence to be- 
committed.” It seems to me, however, that little assistance 
can be obtained from American or English definitions in. 
deciding questions upon s. 511. English lawyers and the- 
authors of the Code appear to look upon at.empts to commit 
crime from a different point of view. ‘The former treat an 
attempt as a definite fact, and consider whether that fact is 
in its nature criminal. The latter treat an uttempt as. 
a continuous proceeding, and go on to determine when that 
proceeding assumes a criminal character. “Whoever attempts 
to commit an offence punishable by this Code with trans-. 
portation or imprisonment, or to cause such an attempt to be 
committed, and in such attempt does any act towards the com-. 
mission of the offence,” shall be punished, etc. Apparently 
an attempt is not necessarily criminal. It becomes so when 
the attempt reaches a point at which an act is done towards. 
the commission of the offence. This is evidently the point. 
to which attention should be directed. A man is not punished 
for an attempt which, in the language of the Code, seems to. 
mean nothing more than trying to commit a crime ; but when 
he has done something definite in pursuance of his design he 
is punished, not for what he has done, but with regard to- 
what he would have done if he had succeeded. ‘The question 
then is in every instance, at what stage on the way to a. 
completed offence does a person do an act towards the com- 
mission of it ? 


§ 682. In many cases there is no difficulty. For instance,. 
where a man does an act which would immediately result. 
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in the commission of a crime, but for the interposition of 
some external agency; as where the accused pointed and 
tried to pull the trigger of a revolver, which was wrested 
from his hand;! or where a man, with the intention of 
stealing in a shop, broke through the roof, but was disturbed 
before he could enter the shop.*2. Another equally clear 
case is, where the accused has done everything in his power 
to effect the criminal purpose, but has been frustrated by 
some unforeseen physical difficulty; as where a man puts 
his hand into the owner’s pocket, and finds it empty ;° or 
writes a letter inciting to crime, which was received by 
the person to whom it was addressed, but handed over 
unread to another.* In a recent case in Enyland a question 
was raised, whether a person could be convicted of attempt- 
ing to do that which, by a presumption of law, the Court 
was bound to hold that he could not do; as, tor instance, 
where a boy under fourteen was charged with rape. Those 
very experienced judges, Hawkins and Cave, JJ.,.declined 
to entertain the doubt.5 A very similar question arises, and 
is equally settled against the accused, where the entire 
offence has been committed as far as the prisoner was 
concerned, but, from some collateral circumstance unknown 
to him, is incomplete as an offence at law; as where a 
person steals property, or obtains it by cheating, the owner 
consenting to the offence in order to detect tue prisoner, 
not being infinenced by the false statement.® 


§ 683. Where the commission of an offence requires the 
performance of a series of acts, and the person commences 
this series with the view to carry it out to its completion, 
it appears to me that he has, in the language of s. 511, 
done an act towards the commission of the offence, in the 
attempt to commit the offence. By a series of acts, I 
mean those acts which are the direct and immediate means 
of effecting the criminal design, as distinguished from 
remote or preliminary proceedings, such as purchasing false 
jewels for sale as real, inquiring into the place where a 


1 Reg. v. Duckworth (1892), 2 Q.B. 83. 

2 Reg. v. Bain, L. & C. 129; 8.C. 81 L.J. M.C. 88. 

3 Section 511, illus. (a), (). The contrary decisions in England have 
now been overruled (Reg. v. Brown, 24 Q.B.D. 357). 

4 Reg. v. Ransford, 13 Oox, 9. 

5 Reg. v. Williams (1893), 1 Q.B. 320. 

8 Reg. v. Roebuck, D. & B. 205; S.C. 25 UJ. M.C. 101; Reg. v. 
Faas 11 Cox, 570 ; see, too, Reg. v. Khandu, 15 Bom. 194; ante, §§ 491, 
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roucar keeps his money, and the like. Where the servant 
of a contractor who war sent to deliver meat put a false 
weight into the scale, with the intention of appropriating 
the difference, but was detected in the act, it was held that 
he was rightly convicted of an attempt to steal. Erle, C.J., 
said: “It is said, however, that the evidence here does not 
show any such proximate overt act as is sufficient to support 
the conviction for an attempt to steal the meat. In my 
opinion there are several overt acts, which brought the 
attempt close to completion. These were the preparation 
of the false weight, the placing it in the scale, and the 
keeping back the surplus meat. It is almost the same as 
if the prisoner had been sent with two articles, and had 
delivered one of them as if it had been two. To complete 
the crime of larceny there only needed one thing—the 

beginning to move away with the property.” 
Blackburn, J., said: “lam of the same opinion. There 
is, no doubt, a difference between the preparation ante- 
cedent to an offence and the actual attempt. But if the 
actual transaction has commenced, which would have ended 
in the crime if not interrupted, there Is clearly an attempt 
to commit the crime. Then, applying that principle to 
this case, it is clear that the transaction which would have 
ended in the crime of larceny, had commenced here.”! So, 
where the accused was found in the act of digging behind 
the house of the prosecutor, and, when arrested, had in his 
possession a quantity of salt, and it was alleged thut he was 
intending to put the salt into the hole, in order to lay a 
charge aguinst the prosecutor under the salt laws, the Court 
held that if the intent was made out, he would have been 
guilty of an attempt to fabricate false evidence. In 
another case, the defendant, a money-lender, who had 
been offended by one Chattur Singh, threatened he would 
ynake him pay Rs. 50. Subsequently the defendant sent one 
4, bis own debtors to buy a stamp, with instructions that he 
y@uld represent himself to be Chattur Singh, and give the 
whi¢ss ot Chattur Singh and the other usual particulars, 
the uwere endorsed on the stamp. ‘The Court found that 
using pndant had purchused the stamp for the purpose cf 
Singh. evidence in a judicial proceeding against Chatt ar 
‘he theory was that some document binding the 

l Reg. vet 

: Ra lessee Leigh and Cave, 140, 145; 8.C. 31 L.J. M.C. 89; 

Reg. v. Bn, VDearsl. 515; 8.C. 24 L.J. M.C. 158. 

da, 4 N.W.P. 183. 
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latter would have been written upon it. The High Court 
held that, as soon as a stamp purporting to be sold to 
Chattur Singh had been purchased, an act hal been done 
towards the commission of the offence of fabricating false 
evidence, which was properly charged as an attempt.’ In 
the case of Government of Bengal v. Umesh Chunder,* it 
re peor that the defendant wrote to the Currency Uffice in 
alcutta, enclosing the halves of two currency notes, stating 
that the other halves were lost, and inquiring what steps 
should be taken for the recovery of the value of the notes. 
The Currency officers were aware that the amount of the 
motes had already been paid to the holder of the other 
hulves, and did not intend, under any circumstances, to pay 
the new applicant. They sent him, however, the usual 
form of claim to be filled up. He filled it up, sigued it, 
and sent it in. Upon these fucts, the fraudulent character 
of the proceeding being made out, it was held that the first 
letter of application was merely a preparation, but that the 
filling in and forwarding the official form was an attempt 
to cheat, and that it was not the less so because the 
Currency Office was quite determined not to be cheated. 


§ 684. In a case in Bengal it appeared that incendiarism 
had on several occasions occurred in a village, produced by 
a ball of rags with a piece of burning charcoal in it. The 
prisoner was found in possessivn of a ball of that description 
containing burning charcoal, concealed in his dress. At the 
time he was seized he was engaged in ua dispute with tle 
other villagers, who charged the previous acts as having 
been done by his caste, and who were proceeding to drag 
him to the police. The ball dropped out while they were 
hustling him about. Glover, J., thought that it must be 
assumed “that a person going about at night, provided 
With an apparatus specially fitted for committing mischief 
by fire, intends to commit that mischief, and that he has 
already begun to move towards the execution of his purpose, 
and that is sufficient to constitute an attempt.” Mitter, J., 
was of un opposite opinion. He said: “In order to support 
& conviction for attempting to commit «un offence of the 
nature described in s. 511, it is nut only necessary that the 
prisoner should have dune an overt act ‘towards the com- 
Inission of the offence,’ but that the act itself (that is, the 
overt act) should have been done ‘in the attempt’ to commit 


1 Reg. v. Mula, 2 All. 105. 2 16 Cal. 310. 
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it (that is, the offence.)”! It certainly seems to me that Mr. 
Justice Mitter was right. The prisoner probably intended to 
commit arson, and had prepared to commit it, but I cannot 
see that he had attempted to commit it. It is quite possible 
that the discussion among the villagers, showing that their 
suspicions were aroused against himself and his caste, would 
have induced him to give up his design and never make 
any attempt. In the following case, the Allahabad High 
Court decided in favour of the prisoner. There a practice 
existed in the town of Muthura, that octroi duty imposed 
on goods passing out of the town should be refunded by the 
following process. The goods about to be exported were taken 
to the central office, where a representation of their contents, 
as being non-dutiable, was made. If the office accepted 
this representation, a refund certificate was granted, which 
was endorsed by the outpost clerk when passing the goods, 
and on taking the certificate so endorsed to the central 
office, the duty paid to the outpost clerk would be returned. 
The defendant took three kuppas, or skins, to the central 
office, and made a statement as to one which would have 
entitled him to a certificate. The clerk examined the 
contents, and found the statement was untrue, and thereupon 
handed over the offender to the police. He was convicted 
of an attempt to cheat. The conviction was reversed by 
Brodhurst, J.,on the ground that the certificate alone would 
not have entitled him to money, or have caused damage or 
loss to any one, and that before doing any of the further 
acts necessary for this purpose, he might have changed his 
mind and proceeded no further? The former ground for 
decision is opposed to the ruling of the same court in Reg. 
v. Sosht Bhushan, that a certificate is property within the 
meaning of s. 463, which is substantially the same as s. 417. 
On the second ground, the decision appears to be equally 

uestionable. ‘ihe defendant was certainly intending to 
cheat. The first of the series of steps necessary for that 
purpose was to obtain a certificate, which could only be 
obtained by means of a false statement, which he made. 
if he had got his certificate he might undoubtedly have 
done nothing further, in which case he would not have 
actually carried out his design. But was he attempting to 
cheat at the time he made his statement to the central 
office, und was this statement “an act done towards the 


1 Reg. v. Doyal, 3 BUM. A. Cr. 30. : 
* Rey. v. Dhundi, 8 All. 304. * 17 All, p. 217. 
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commission of the offence”? If so, he had completed the 
offence under s. 511, and it was immaterial that he might. 
never have completed one under sg. 417. 

§ 685. This case was cited with apparent approval in a 
later case, when the same court acted upon the principles. 
just suggested. The facts are not very clearly stated, but 
it would appear that one Asad Ali had obtained adminis- 
tration to the estate of his brother Husain Ali Khan, and 
had by some process caused a Government promissory 
note, No. 9764, which was really the property of one Mu-. 
hammed Husain Ali Khan, to be entered. in the letters of 
administration as part of the estate of the deceased. The 
note seems to have been in the possession of the Comp- 
troller-General, and McCrea, the defendant, joined Asad 
Ali in an attempt to induce that official to deliver it to 
him, or to Asad Ali, as representing Husain Ali Khan. 
Many letters were written by McCrea to the Comptroller- 
General, which were not relied on; but the judge in 
charging the jury directed their attention “ notably to the 
acts committed by the prisoner in making use of the letters 
of administration granted to Asad Ali Khan, and in the 
idbd cpa ne of a so-called copy of the lost note, and its pro- 

uction before the city magistrate in October, 1891.” The 
scheme failed, and McCrea was convicted of an attempt to 
cheat, and the conviction was upheld on appeal. Both 
judges expressed their opinion that the offence, punishable 
under s. 511, extended to a much wider range of cases than 
would be deemed punishable as offences under English law. 
Blair, J., said: ‘“‘1t seems to me that that section uses the 
word ‘attempt’ in a very large sense; it seems to imply 
that such an attempt may be made up of a series of acts, 
and that any one of those acts done towards the commission 
of the offence, that is conducive to the commission, is itself 
punishable, and though the Act does not use the words, it 
can mean nothing but punishable as an attempt. It does 
not say that the last act which would form the tinal part of 
an attempt in the larger sense is the only act punishable 
under the section. It says expressly that whosoever in 
such attempt, obviously using the word in the larger sense, 
does any act, etc., shall be punishable. The term ‘any 
act’ excludes the notion that the final act, short of actual 
commission, is alone punishable, aud the notion that any 


ae Sir C. Turner in Reg. v. Ramsarun, 4 N.W.P. 46; post, 
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of the other acts would be without the range of this section 
ix probably derived from the rulings*in the English cases 
cited by Mr. Reid.” ! 

§ 686. Several cases have been decided in India as to the 
point of time at which an inchoate forgery becomes an 
attempt. In one case the accused, “intending to procure 
the preparation of a forged document, had a copy prepared, 
procured a stamp paper on which the document was to be 
written, and applied to a witness to furnish him with a 
Telegu date corresponding to an English date; it may be 
presumed for insertion in the document he intended to get 
written.” The Court cited with approval the ruling in 
People v. Murray (ante, § 680), and said, “ Neither can the 
prisoner be convicted of an attempt to commit forgery, 
Inasmuch as although he had an intention and made the 
preparation to commit, he had nut proceeded so far as to 
do an act towards the commission of the offence.”? Tiis 
case was clear enough, but a further element was added in 
an Allahabad decision, which is frequently cited.2 There 
the prisoner, intending to forge a document professing to be 
executed by one Chotak, had engaged a writer to accom- 
pany bim to a place where he said Chotak would be found, 
and had also got one Chetoo to purchase a stamped paper 
for a bond, and to represent himself as Chotak, whereby 
the stamp vendor endorsed the stamp with a statement that 
it had been sold tu Chotak. The prisoner was convicted 
of an atte upt to commit forgery. On appeal, Turner, J., 
said: “Ido not see that in procuring the attendance of a 
writer, in purchasing the stamped paper, in causing Chetoo 
to represent himself to the stamp vendor as Chotak, und in 
procuring the endorsement, the appellant had gone beyond 
the stage of preparation, and theretore I hold the conviction 
must be quashed. If a word of the instrument which he 
intended to forge had been written, I should have held the 
conviction right.” In Reg. v. Mula cited, § 683, ‘Turner, J., 
who decided both cases, distinguished the former from the 
Jutter as follows: “The eudorsement of the stamp vendor 
forms no part of the document which it may be assumed 


_] Re Petition of R. McCrea, 15 All. 178, pp. 178,181. An applica- 
tion to the Privy Council to allow an appeal against this decision was 
refused on general grounds. The Judicial Committee expressed no 
re Sar as to the soundness of the decision (Hu parte McCrea, 20 I.A. 

; 8.C. 15 All. 810). 
2 Reg v. Padala Venkatasami, 3 Mad. 4. 
* Reg. v. Ramsarun, 4 N.W.P. 46. 
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it was the intention of the person who procured the endorse- 
ment to make on the face of the stamp paper. The offence 
of forgery (¢.e. in Ramsarun’s case) had, therefore, not pro- 
ceeded beyond the stage of preparation, bnt in the case now 
before the Court there had been an actual fabrication ; 
something had been done.” .. . “I do not say that in the 
case cited (t.e. Ramsarun’s case) the accused should have 
been discharged. Had the point been taken, the Court 
might have held the accused guilty of the offence of which 
the petitioner had been convicted.” ‘The argument which 
Turner, J., foreshadowed as one which might have been 
successful in procuring the conviction of Ramsarun was 
obviously this: that as soon as the stamp was handed over 
to Chetoo, a frandulent document had actually come iuto 
existence by the official endorsement which it bore that it 
had been sold to Chotak, and that this was not merely a 
preparation for a forgery, like buying a blank stamp, in the 
market, but was the first step in the series of acts by which 
the intended forgery would have been carried out. 


§ 687. In a later Calcutta case,’ it appeared that the 
prisoner had given orders to the Burdwan Press to print 
one hundred receipt forms, similar to those formerly used 
by the Bengal Coal Company; that he corrected one proof 
of those forms, and was suggesting further corrections in 
a second proof, in order to assimilate the form to that at 
present used by the Company, when he was arrested. The 
report does not state whether the form purported to be 
issued by the Bengal Coal Company for coals supplied by 
it, but it is consistent with the judgment that it did. A 
conviction for attempting to commit forgery was set aside. 
Garth, C.J., said: “I have already said that, in my opinion, 
the printed form was not in itself ua false document, and 
that it would not have become a false document, or part of 
a document, according to the definition in s. 464, until the 
seal or signature of the Bengal Coal Company had been 
forged upon it, so as to make it appear that such seal or 
signature was that of the Bengal Coal Company. The 
prisoner, therefore, would not be guilty of the offence of 
forgery until the printed fourm had thus been converted 
into a false document; and for the same reason I think that 
he would not ba guilty of an attempt to commit forgery 
until he had done some act towards making one of the forms. 
a false document. If, for instance, he had been caught in 


1 Reg. v. Riasat Ali, 7 Cal. 352. 
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the act of writing the name of the Company upon the 
printed form, and had only completed:asingle letter of the 
name, I think that he would have been guilty of the offence 
.charged, because, to use the words of Lord Blackburn, 
“the actual transaction would have commenced, which 
would have ended in the crime of forgery, if not inter- 
rupted.” But as it was, all that he did consisted in mere 
preparation for the commission of the crime.” 

According to this decision, if Ramsarun, in the case cited 
-above, had written ont the whole of the document, with 
genuine signatures of x writer and witnesses, he would have 
committed no offence till he had begun to forge the name 
-of Chotak. Both these decisions were disapproved by the 
Court in McCrea’s case, cited above. In exactly such a 
-case, where a stamp had been purchased in the name of one 
Kehri, whose name was endorsed upon it by the vendor, 
-and where the commencement of a bond in his name had 
been written, the Allahabad High Court considered that 
everything necessary to make out an attempt had been done.? 


§ 688. From the foregoing remarks it will appear, that 
to constitute an attempt, there must be an intention to 
-commit a particular crime, a commencement of the com- 
mission, and an act done towards the commission. Some- 
times the act done may be innocent, except for the inten- 
tion; as, for instance, putting money into a man’s pocket, 
in order to charge him with theft. Sometimes it may be 
criminal; as, for instance, an attempt to rob, commenced by 
-an assault But in either case, if the act is to be aggra- 
vated by the particular intent assigned, that intent must be 
proved, as being tbe essence of the offence, and though it 
may be presumed from the surrounding circumstances, it 
-cannot be assumed. For instance, if a man is found in a 
house at midnight, it might, under oue set of circumstances, 
be the fair presumption that he came to steal; under 
another set, that he came to commit adultery; under a 
third set of circumstances, no presumption of any criminal 
intent might arise. Where a particular intent is charged, 
as constituting an attempt to commit a specific crime, it is 
not necessary that there should be any evidence of the 
intent besides the circumstances connected with the abortive 
-act itself. But unless those circumstances, coupled with 
“the other evidence (if any), establish, not only some criminal 


1 In Reg. v. Cheeseman, cited ante, § 683. 
. V. Kalyan Singh, 16 All. 409. 3 1 Bishop, § 685. 
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intent, but the particular criminal intent which has been 
charged, the prisoner must be acquitted. 

Hence, also, the particular intention must last until such 
an act has been done, as would, by its union with the inten- 
tion, constitute a criminal attempt. But as soon as this 
stage has been reached, the criminal attempt is complete. 
Should the party then abandon the proseention of the 
offence, from fear, fatigue, repentance, or any other cause, 
he will still be punishable for the attempt. For instance, 
if a man goes toa place armed, intending tocommit murder, 
but when he is there does not find his enemy, or, having 
found him, shrinks from attacking him, this would not be an 
attempt.! So, if he went to a house with implements of 
housebreaking, intending to commit burglary, but on 
reaching the door, heard cries of distress, and broke in to 
rescue the sufferer, this would neither be housebreaking 
nor an attempt at it. But if a thief, having entered a house 
in order to steal, finds a dying man inside and then gives up 
his criminal object, and remains in the house merely to 
assist him, he would still be indictable for an attempt to 
steal in a dwelling-house.2. And it has been so ruled in 
America, where, in cases of attempt to commit rape, the 
prisoner had voluntarily desisted before consummating his 
object.3 

§ 689. An attempt to do an act which, if accomplished, 
‘would not be an offence under the Penal Code, cannot be 
-an offence under s. 511.4 

Where a prisoner has been indicted for committing any 
offence, the jury may find him not guilty of committing, 
Sut guilty of attempting to commit the offence under this 
section.” 

An attempt to commit an offence punishable with whip- 
ping is not so punishable.6 Nor can a person who is con- 
victed of an attempt to commit an offence under Chapter 
XII. or XVII. be subjected to extra punishment under 
s. 75 in consequence of a previous conviction under those 
-chapters. This only applies to cases where both convictions 
-have been punishable uuder those chapters.” 


1 Reg. v. McPherson, 1 D. & B. 201. 

2 1 Bishop, §§ 366, 664, 692. 3 Ibid., § 664, n. 5. 

4 Reg. v. Mangesh Jivaji, 11 Bom. 376. 5 Crim. P.C., 8. 288. 

6 Calcutta H.C. Crim. Letter, 425 of 1864; Reg. v. Yelia, 3 Bom. 
H.C. C.C. 37. 

7 Reg. v. Moonesawmy, ‘pH Bittleston, J., 1st Mad. Sess., 1865; Empress 
vv. Nana Rahim, 5 Bom. 140; “kmpress v. Ram Dayal, 8 All. 7738. 
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CHAPTER XVI. 
PLEADING. 


I. Form of Charge, § 690—692. 
II. Alteration and Amendment, §§ 693—698. 
TII. Joinder of Charges, §§ 699—702. 
IV. Joinder of Defendants, §§ 703, 704. 
V. Pleas: 
1. Want of Jurisdiction, §§ 705—728. 
2. Previons Acquittal or Conviction, §§ 729—734. 


§ 690. Form of Charge.—Chapter XIX. of the Criminal 
Procedure Code contains the following provisions :-— 

221. Every charge under this Code shall state the offence 
with which the accused is charged. 

If the law which creates the offence gives it any specific 
name, the offence may be described in the charge by that 
name only. 

If the law which created the offence does not give it any 
specific name, so much of the definition of the offence must 
be stated as to give the accused notice of the matter with 
which he is charged. 

The law and section of the law against which the offence 
is suid to have been committed shall be mentioned in the 
charge. 

The fact that the charge is made is equivalent to a state- 
ment that every legal condition required by law to consti- 
tute the offence charged was fulfilled in the particular case. 

In the Presidency towns the charge shall be written in 
English; elsewhere it shall be written either in English or 
in the language of the court. 

If the accused has been previously convicted of any 
offence, and it is intended to prove such previous conviction 
for the purpose of affecting the punishment which the Court. 
is competent to award, the fact, date, and place of the 
previous conviction shall be stated in the charge. If such 
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statement is omitted, the Court may add it at any time 
before sentence is passed. 

222. The charge shall contain such particulars as to the 
time and place of the alleged offence, and the person (if any) 
and the thing (if any) in respect of which it was committed, 
us are reasonably sufficient to give the accused notice of the 
matter with which he is charged. 

223. When the nature of the case is such that the par- 
ticulars mentioned in ss. 221 and 222 do not give suflicient 
notice to the accused person of the matter with which he is 
charged, the charge shall also contain such particulars of 
the manner in which the alleged offence was committed as 
will be sufficient for that purpose. 

224. In every charge words used in describing an offence 
shall be deemed to have been used in the sense attached to 
them respectively by the law under which such offence is 
punishable 

The application of these sections is further pointed out by 
the illustrations. Section 221, illus. (a) and (6), shows that 
the allegation that a person has committed 4 particular 
offence implicitly negatives his coming within any of the pro- 
visoes or general Exceptions which would excuse or modify it. 
Further, the Evidence Act, [. of 1872, s. 105, provides that 
*‘when a person is accused of any offence, the burden of 
proving the existence of circumstances bringing the case 
within any of the general Exceptions in the Indian Penal 
Code, or within any special Exception or proviso contained 
in any other part of the same Code, or in any law detining 
the offence, is on him, and the Court shall presume the 
absence of such circumstances.” ! 


§ 691. Where a person is charged with any aggravated 
form of a particular offence, whether the aggravating matter 
is contained in a separate section, or ina distinct clause of 
the general section, the charge should allege that he has 
done the particular thing which constitutes the aggravation 
of the offence, so as specially to call his attention to the fact 
which, if proved, will subject him to special punishment.” 
On the same principle, where an offence has no specific name, 
and can only be described by its definition, every part of 


B55 Re Shibo Prosad Pandah, 4 Cal. 124; Reg. v. Dhum Singh, 6 All. 
2 As to 8.75, Reg. v. Dorasami, 9 Mad. 284; s. 221, 5 Suth. Cr. 


Letter 6; s. 388, 5 Suth. Cr. Letter 4; s. 392, 1 Suth. Cr. Letter 11; 
s. 467, Heg. v. Gungaram, 6 Bom. H.C. C.C. 43. 
3K 
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the definition which indicates a separate ingredient in the 
offence should be recited in the charge.’ So also sufficient 
particulars of the mode in which an offence is committed 
must be stated to show the accused what the case is which 
he has to meet. It is not necessary to tell a person 
who is charged with murdering AB, whether he cut off his 
head or blew his brains out. It is necessary to tell a man 
who is accused of giving false evidence, where he gave it and 
what he said which is asserted to be false.” 


§ 692. The mode of proceeding where a previous con- 
viction is charged with a view to s. 75 of the Penal Code, is 
laid down in the Criminal Procedure Code, s. 310. 

(a) The part of the charge stating the previous conviction 
shall not be read out in court, nor shall the accused be asked 
whether he has been previously convicted as alleged in the 
charge, unless and until he has either pleaded guilty to, or 
been convicted of, the subsequent offence. 

(5) If he pleads guilty to, or is convicted of, the subse- 
quent offence, he shall then be asked whether he has been 
previously convicted, ax alleged in the charge. 

(c) If he answers that he hus been so previously convicted, 
the judge may proceed to pass sentence on him accordingly ; 
but if he denies that he has been so previously convicted, or 
refuses to, or does not, answer such question, the jury or 
the Court and the assessors (as the case may be) shall then 
inquire concerning such previous conviction, and in such 
case (where the trial is by jury) it shall not be necessary to 
swear the jurors again. 

Notwithstanding anything in this section, evidence of the 
previous conviction may be given at the trial for the sub- 
sequent offence, if the fact of the previous conviction is 
relevant under the provisions of the Indian Evidence Act, 
1872 (Act LV. of 1801, s. 9). 

Except in the last-named, case, the fact of the previous 
conviction must be found as a fact by the jury, or, if there is 
none by the Court, before sentence is passed, and therefore 
it cannot be added to the charge after sentence is passed. 
A mere verbal statement in court that the prisoner had been 


1 See, as to s. 149 4 Suth. Cr. Letter 10; 5 Suth. Cr. Letter 1; s. 211, 
eee a Letter 2; s. 239, 5 Suth. Cr. Letter 7; Crim. P.C., s. 221, 

ns. (d@). 

2 Crim. P.C., s. 228, and illustrations. As to s. 193, Reg. v. Jamurmay,. 
7 N.W.P. 187; Heg. v. Maharaj Misser, 7 B.L.R. Appx. 66; s. 248, 
2 Suth. Cr. Letter 11; s. 342, 5 Suth. Or. Letter 7. 
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previously convicted, followed by an admission on his part 
that the fact was so, is not sufficient.! 

Forms of charges are given in the Crim. P.C., Sched. V. 
To prevent any failure of justice from non-compliance with 
those forms, or with the above provisions, it is further pro- 
vided by the Crim. P.C., s. 225, that “No error in stating 
either the offence or the particulars required to be stated in 
the charge, and no omission to state the offence or those 
particulars, shall be regarded at any stage of the case as 
material, unless the accused was misled by such error or 
omission.” It is for the Court to consider whether the 
accused was misled.” 


§ 693. Alteration and Amendment of Charge.—By the Crim 
P.C., 5. 226, when any person is committed for trial without 
a charge, or with an imperfect or erroneous charge, the 
Court, or, in the case of the High Court, the clerk of the 
Crown, may frame a charge, as the case may be, having 
regard to the rules contained in this Code as to the form of 
charges. 

227. Any court may alter any charge at any time before 
judgment is pronounced, or, in the case of trials before the 
Court of Sessions or High Court, before the verdict of the 
jury is returned or the opinions of the assessors are ex- 
pressed. 

Every such alteration shall be read and explained to the 
accused. 

228. If the charge framed or alteration made under ss. 226 
or 427 is such that proceeding immediately with the trial 
is not likely, in the opinion of the Court, to prejudice the 
accused in his defence or the prosecutor in the conduct of the 
case, the Court may, in its discretion, after such charge or 
alteration has been framed or made, proceed with the trial 
as if the new or altered charge had been with the original 
charge. 

229. If the new or altered charge is such that proceeding 
immediately with the trial is likely, in the opinion of the 
Court, to prejudice the accused or the prosecutor as afore- 
said, the Court may either direct a new trial or adjourn the 
trial for such period as may be necessary. 

230. If the offence stated in the new or altered charge is 


1 Reg. v. Rajcoomar Bose, 19 Suth. Cr. 41; Reg. v. Esan Chander 
Dey, 21 Suth. Cr. 40; Reg. v. Sheik Jakir, 22 Suth. Cr. 39. 
2 See the illustrations to s. 225; and Reg. v. Rakhma, 10 Bom. H.C. 


C.C, 373. 
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one for the prosecution of which previous sanction is neces- 
sary, the case shall not be proceeded with until such sanction 
is obtained, unless sanction has already been obtained fora 
prosecution on the same facts as those on which the new or 
altered charge is founded. .- 

231. Whenever a charge is altered by the Court after the 
commencement of the trial, the prosecutor and the accused 
shall be allowed to recall or re-sammon, and examine with 
reference to such alteration, any witness who may have becn 
examined. 

232. If any Appellate Court, or the High Court in the 
exercise of its powers of revision or of its powers under 
Chapter XXVII., is of opinion that anv person convicted of 
an offence was misled in his defence by the absence of a 
charge or by an error in the charge, it shall direct a new 
trial to be had upon a charge framed in whatever manner it 
thinks fit. 

If the Court is of opinion that the facts of the case are 
such that no valid charge could be preferred against the 
accused in respect of the facts proved, it shall quash the 
conviction. 


§ 694. The object of these sections is to secure that 
justice shall be done between the Crown and the prisoner in 
regard to the facts proved against him before the committing 
magistrate, and in respect of which he has been committed 
to take his trial. Justice would be frustrated if it was 
necessary to try him upon a charge which did not apply 
completely, or at all, to the offence which the facts alleged 
against him would establish, or if charges were omitted 
which might turn out upon the trial to more properly 
borne out by the evidence than those upon which he had 
been committed. None of these sections, however, allows of 
trying a prisoner for an offence which is not only distinct 
from that made out against him by the magistrate, but 
which could not be proved by the evidence taken before 
him. The following case arose in Madras: a murder 
occurred, and one Chiruthayi was committed for trial under 
s. 201, for assisting in burying the body; and the appellant 
under 3s. 202, for not giving information of the murder. At 
the trial the appellant pleaded guilty; but the judge, influ- 
enced by facts which had come to his knowledge in the 
- murder case, added a fresh chatge against him under ss. 109 
and 201, and then, under protest from the appellant, required 
him to plead to it. He then tendered a pardon to Chiruthayi, 
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and, upon her evidence, convicted the appellant. The High 
Court set aside the conviction. They pointed out that, except 
in the case of certain offences committed before it, or under 
its own cognizance,’ a court of session cannot take cogni- 
zance of any offence unless the accused person has been 
committed by a magistrate. T'he court can draw up a 
charge for any offence which it considers proved by the 
evidence taken before the committing magistrate, but it 
cannot draw up a charge for an offence tor which, upon that 
evidence, the prisoner could not have been committed, and 
then call fresh evidence to support the new charge, and 
convict upon it. The result of such a proceeding would be 
to dispense with a committal, and to unite the two stages 
into one. They held that the action of the judge in adding 
the charge was ultra vires, and was not a mere error of pro- 
cedure, but an improper assumption of jurisdiction? 


§ 695. The words ‘‘ committed for trial without a charge,” 
in s. 226, are not confined to cases where a prisoner has been 
committed without any charge being drawn up; they also 
apply to cases in which there is no charge of such an offence 
as the sessions judge, or the clerk of the Crown, may think 
the prisoner ought to be tried for on the evidence against 
him. Where the prisoner is likely to be prejudiced by a 
new charge being brought against hin, the proper time to 
tuke the objection would be when he is called upun to plead 
to the charge. Section 227 refers to cases where, after the 
plea has been recorded, circumstances arise which induce 
the Court to alter the charge during the course of the trial. 
his will generally happen when some variance arises between 
the evidence and the charge, or where circumstances of 
aggravation are proved, which may render it expedient to 
charge an offence of a particular character as being punishb- 
able under a different section of the Code. It will be 
observed that s. 227 only speaks of altering a charge, and 
suys nothing about addiny one.*® Whether a new charge can 
be added after the trial has commenced is a point on which 
there is a ccnflict of decisions. In 1871 a prisoner had been 
committed to the court of session on a charge under s. 477. 
In the course of the trial the judge added another charge 


478, ano. P.C. of 1872, ss. 435, 472, 474; Crim. P.C. of 1882, as. 477, 
2 Rama Varma Raja v. Reg., 3 Mad. 351; see also Reg. v. Waris Ali, 
3 N.W.P. 337; post, § 695. 
3 Reg. v. Appana Subhana, 8 Bom. 200. 
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under s. 193, and allowed proof of a deposition, in which 
the prisoner had given evidence in a former trial, that the 
security, which was the subject of the charge under s. 477, 
had been returned to its owner. The prisoner was convicted 
of both offences. Turner, J., in quashing the conviction, 
said: “Although a sessions judge has power to alter or 
amend a charge, he cannot add an entirely new charge, 
which is not even cognate to the charge on which an accused 

erson has been committed for trial. The judge might 

ve directed the commitment of the accused on a charge 
under s. 193, or he micht, at the former trial, himself have 
committed the accused, but he could not, on the trial of the 
accused for an offence under s. 477, add a charge under 
s.193.”2 In 1884 two prisoners, Appa and Raghu, were tried 
on the following charges: (1) that they both committed 
murder ; (2) that Appa murdered, and that Raghu abetted 
him in the murder; (3) that Raghu murdered, and that 
Appa abetted him. On the trial Raghu wus admitted as 
qJueen’s evidence, and the case proceeded against Appa 
alone. The jury returned a verdict of guilty, and then 
explained that they found Appa “guilty of abetment—of 
abetment generally.” The judge refused to accept the 
verdict, and pointed out that Appa was only charged with 
abetting Raghu. The jury said that they had supposed he 
was charged with abetment generally. Upon this the 
Advocate-General applied to add a charge of “ abetment of 
murder, committed by some person or persons unknown.” 
This charge was allowed under s. 227. It was not read and 
explained to the accused, who was represented by counsel, 
but counsel was asked if he wished for a new trial on the 
amended charge. Counsel replied in the negative, but 
asked that the point should be reserved, whether the amend- 
ment could be made. The original and added charges were 
then read out separately to the jury, who found the prisoner 
guilty on the new charge. On the appeal, it was contended 

y the Crown that the word “charge” in s. 227 meant the 
aggregate of all the separate offences for which the prisoner 
was tried, and that the addition of a new count to the 
indictment was merely an alteration of the charge. The 
majority of the Court, Scott, J., dissenting, said : “ We think 
that, upon the proper construction of this Code, ‘ charge’ is 
used in s. 227 as the statement of a specitic charge, and that 
the learned judge was wrong in framing a new churge in 


1 Reg. v. Waris Ali, 8 N.W.P. 387. 
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addition to the original charges.” The Court, however, con- 
sidered that there was no reason why the charge of abetment 
originally preferred against Appa should not have been 
altered by substituting for the name of Raghu the general 
words given in the new charge. Such an alteration appears 
to come strictly within the object of s. 227. Hence, the 
error was one of form, and not of substance, and therefore, 
under s. 537 of the Criminal Procedure Code, the Court 
declined to interfere with the conviction.’ In 1886 two men 
were committed for trial to the sessions court for killing 
one Jaisukh. At the trial the judge added a charge under 
s. 323 for an assault on a man named Chiddu, which took 

lace as part of the transaction in which Jaisukh was killed. 

he prisoners were convicted of both charges. On appeal, 
the proceeding was supported under s. 226, which gi eeprene | 
only refers to the framing of a charge before the trial. 
Even upon this view, Edge, C.J., held that the judge had 
no power to act as he did; he said: “In this case the 
prisoners were not committed ‘ without a charge,’ fur they 
were sent up on a charge on which they have been actually 
convicted. Nor can it be said that the charge was an 
“imperfect ’ charge, for it disclosed a separate offence. Nor 
yet is it an ‘erroneous’ charge, for the evidence shows that 
the offence as charged was established. I therefore con- 
sider that the offence, as charged, does not come within the 
terms of s. 226 of the Criminal Procedure, and I consider 
that the adding of this charge was an irregularity in the 
proceedings.” ‘lhe Court, however, considered that under 
s. 537 of the Criminal Procedure Code the irregularity was 
not one which would warrant a reversal of the sentence, as 
it did not appear that it had caused any fuilure of justice.’ 
In a case before the same court in 1887, the prisoner was 
charged with offences under ss. 467 and 471. At the end of 
the case for the prosecution, when the counsel for the prisoner 
had submitted that there was no case to go to the jury, 
Straight, J., ordered the clerk of the Crown, under s. 227 of 
the Criminal Procedure Code, to frame a new charge for fabri- 
cating false evidence under s. 193. ‘lo this the prisoner’s 
counsel objected, citing the Bombay case, Reg. v. Appa 
Subhana, by which Straight, J., refused to be bound. 
Neither of the cases in his own court, Reg. v. Waris Ali, nor 
Reg. v. Kharga, were brought to his notice. The prisoner 


1 Reg. v. Appana Subhana, 8 Bom. 200, p. 211. 
* hey. v. Kharga, 8 All. 665. 
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was acquitted of the original charges, and convicted of the 
new one. No appeal appears to have been brought.' It i: 
submitted that this decision, if cited as an authority here- 
after, may deserve reconsideration. 

An alteration of the charge under s. 227 includes a with- 
drawal by a sessions judge of a charge which he had himself 
framed, and added to the charges already sent up by the 
committing magistrate. No withdrawal of a charge made. 
by the committing magistrate, which amounted to a quash- 
ing of his commitment, could be made by any authority 
except the High Court. 


§ 696. No amendment can be made in the charge under 
s. 227 after a verdict or the opinion of the assessors has been 
given. In Reg. v. Appa Subhana already referred to,’ it 
was held that the amendment, if otherwise admissible, was 
in time until the verdict was recorded. The judge was 
authorised, under the Criminal Procedure Code, s. 303, to ask 
the jury such questions as are necessary to ascertain what 
their verdict is. Till those questions had been answered, 
and a verdict had been accepted founded on their answer, 
and on any explanations by the judge resulting from their 
answer, the final verdict which the judge was bound to 
record had not been delivered. 

The course permitted by s. 228 of proceeding immedi- 
ately with the trial, after a new or altered charge has becn 
made under ss. 226 or 227, will in general only be adoptect 
where the charges are so closely related that they are only 
different ways of looking at the same facts. so that a de- 
fendant, who has come prepared to meet the charge on: 
which he was committed, will be under no disadvantuge in 
meeting the new or amended charge.* Where, however, the 
new charge would raise different questions of law, or would 
admit of a different defence upon the facts, the Court should 
always act under s, 229.° 


- § 697. Conviction of an Offence not charged.— Even where- 
no amendment of charge has been made, a failure of justice 
is provided against by the following sections of the Criminal 
Procedure Code :— 

237. If, in the case mentioned in s. 236 (see post, 


1 Reg. v. Gordon, 9 All. 525. 

2 Dwarka Jal v. Mahadeo Rai, 12 All. 551; Crim. P.C., s. 215. 
3 8 Bom. 200; ante, § 695. 

‘ Reg. v. Govind Babli, 11 Bom. H C. 278. 

5 Reg. v. Goundas Haridas, 5 Bom. H.C. C.C. 76. 
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§ 699), the accused is charged with one offence, and it 
appears in evidence that he committed a different offence 
for which he might have been charged under the provisions 
of that section, he may be convicted of the offence which 
he iS shown to have committed, although he was not charged 
with it. 


Illustration. 


A is charged with theft. It appears that he committed the offence 
of criminal breach of trust, or that of receiving stolen goods. He may: 
be convicted of criminal breach of trust, or of receiving stolon goods 
(as the case may be), though he was not charged with such offence. 


238. When a person is charged with an offence consisting 
of several particulurs, a combination of some only of which 
constitutes a complete minor offence, and such combination 
is proved but the remaining particulars are not proved, he 
may be convicted of the minor offence, though he was nut 
eharged with it. 

When a person is charged with an offence, and facts are 
proved which reduce it to a minor offence, he may be con- 
ee of the minor offence, although he is not charged 
with it. 

Nothing in this section shall be deemed to autborize a 
conviction of any offence referred to in ss. 198 or 199 
when no complaint has been made as required by that 
section. 


Illustrations. 


(a) A is charged, under s. 407 of the Indian Penal Code, with 
criminal breach of trust in respect of property entrusted to him as a, 
carrier. It appears that he did commit criminal breach of trust under 
s. 406 in respect of the property, but that it was not entrusted to him 
as @ carricr. He may be convicted of criminal breach of trust under 


8. @ 

(6) A is charged, under s. 325 of the Indian Penal Code, with 
causing grievous hurt. He proves that he acted on grave and suddeu 
provocation. He may be convicted ynder s. 335 of that Code. 


Section 237 will only apply where the same facts are 
capable of being viewed in different wuys, so as to constitute 
ditferent offences. Section 238 applies where a failure to 

rove certain facts leaves evidence sufficient to prove u 
esser offence, which is indicated by the charge. or in- 
stance, where the prisoners were charged under s. 149, com- 
bined with s. 325, with being members of an unlawful 
assembly and committing grievous hurt, and the jury dis- 
believed the evidence as to the unlawful assembly, it was 
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held that they were properly convicted of grievous hurt.' 
“The graver charge in such a case gives to the accused 
notice of all the circumstances going to constitute the minor 
one of which he may be convicted. The latter is arrived 
at by mere subtraction from the former. But when this is 
not the case; where the circumstances embodied in the 
major charge do not necessarily, and according to the defi- 
nition of the offence imputed by that charge, constitute the 
minor offence also, the principle no longer applies, because 
notice of the former does not necessarily involve notice of 
all that constitutes the latter. The section is not intended 
to apply to a collateral offence. It is not open to a court 
to find a man guilty of the abetment of an offence on a 
charge of the offence itself.” 2 


§ 698. The mode in which a charge is framed may have 
& very important effect upon the jurisdiction to try it. For 
instance, a charge of culpable homicide not amounting to 
murder may be tried by an officer who could not take 
cognizance of a chargeof murder. Where there is evidence 
which might convert the minor into the graver offence, it is 
not absolutely illegal for the magistrate to try the case 
himself under s. 209 of the Criminal Procedure; but this is 
a course which he ought rarely to adopt, and never when 
the evidence clearly points to a more serious offence of the 
same genus beyond his jurisdiction.® Where, however, a 
general offence created by one section is treated in the Code 
as a specific offence, punishable more severely under a 
different section if it is perpetrated by particular means 
or upon a particular object, if the evidence shows that the 
specific offence has been committed, the charge ought to be 
framed under it, especially if it alters the jurisdiction.‘ 


§ 699. Joinder of Charges.—This is provided for by the 
following sections of the Criminal Procedure Code :— 

233. Bur every distinct offence of which any person is 
accused there shall be a separate charge, and every such 
charge shall be tried separately, except in the cases men- 
tioned in ss. 234, 235, 236, and 239. 


1 Government of Bengal v. Mahaddt, 5 Cal. 871. 

2 Per West, J.,in a case where a man charged with murder had 
been convicted under Crim. P.C., 1872, s. 457, of abetment of the same 
murder (Reg. v. Chand Nur, 11 Bom. H.C. 240. 

3 Req. v. Paramanda, 10 Cal. 85; Weir, 701; ante, § 661. 

4 Re Madurai, 12 Mad. 54. 
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IVustration. 


A is accused of a theft on one occasion, and of causing grievous 
hurt on another occasion. A must be separately charged and 
separately tried for the theft and the causing grievous hurt. 


234. When a person is accused of more offences than one 
of the same kind, committed within the space of twelve 
months from the first to the last of such offences, he may 
be charged with, and tried at one trial for, any number of 
them not exceeding three. 

Offences are of the same kind when they are punishable 
with the same amount of punishment under the same 
econ of the Indian Penal Code, or of any special or local 

aw. 
235. I.—If, in one series of acts so connected together as 
to form the same transaction, more than one are committed 
by the same person, he may be charged with, and tried at 
one trial for, every such offence. 

Il.—If the acts alleged constitute an offence falling 
within two or more separate definitions of any law in force 
for the time being. by which offences are defined or punished, 
ithe person accused of them may be charged with and tried 
at one trial for each of such offences. 

ITI.—If several acts, of which one or more than one 
would by itself or themselves constitute an offence, con- 
stitute when combined a different offence, the person accused 
of them may be charged with and tried at one trial for the 
offence constituted by such acts when combined, or for any 
-offence constituted by any one, or more, of such acts. 

Nothing contained in this section shall affect the Indian 
Penal Code, s. 71.1 

236. If a single act or series of acts is of such a nature 
that it 1s doubtiul which of several offences the facts which 
ean be proved will constitute, the accused person may be 
-charged with having committed all or any such offences; 
and any number of such charges may be tried at unce, or 
he may be charged in the alternative with having com- 
mitted some one of the said offences. 

240. When more charges than one are made against the 
same person, and when a conviction has been had on one or 
more of them, the complainant, or the officer conducting 
the prosecution, may, with the consent of the Court, with- 
diraw the remaining charge or charges, or the Court of its 


1 For a full discussion of this section, see Part I., note to s. 71. 
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own accord may stay the inqniry into, or trial of, such 
charge or charges. Sach withdrawal shall have the effect 
of an acquittal on such charge or‘charges, unless the con- 
viction be set aside, in which case the said court (subject to 
the order of the court setting aside the conviction) may 
proceed with the inquiry into or trial of the charge or 
charges so withdrawn. 


§ 700. Under s. 233, charges for receiving stolen property, 
under s. 411, and for habitually receiving such property, 
under s. 413, must be tried separately... Charges of the same 
kind, as defined in s. 234, may, however, be tried together 
within the limits prescribed by that section. It will be 
observed that the definition of “offences of the same kind ” 
is different in s. 234 from what it was in the corresponding 
section 453 of the Crim. P.C. of 1872. The cases decided 
under the latter section will, therefore, be no longer appli- 
cable.? It is not necessary that the offences should be against 
the same person. The limitation to three offences only 
applies to the number which may legally form part of a 
single trial. Any amount of offences, wherever and how- 
ever committed, may be charged against an offender, and 
tried consecutively, provided the trials are sepuarate.* 
Further, a single offence may be committed in respect of 
several distinct matters. A prisoner was charged on one 
trial for three distinct acts ot breach of trust, in respect of 
three sums deposited in the Savings bank. One of the 
three charges was in respect of 1 sum of Rs. 195, which was: 
par in on two occasions by a depositor. The prisoner’s 

ooks stated—falsely, as it was found—that he had paid out 
Rs. 150 and Rs. 45 on different dates tothe depositor. It was 
urgued that, if guilty, he had committed two offences in: 
regard to the Rs. 195, and therefvre the triul was bad, as 
four offences, not three, had been united. The Court held 
that there was nothing to show that the whole Ks. 195 had 
not been embezzled at once, the false entries being merely 
made to conceal a single offence. So the using of eleven 


Bia Reg. v. Uttom Koondoo, 8 Cal. 634; see Reg. v. Hanmanta, 1 Bom.. 
on 80, Bev v. Itwaree Dome, 6 Suth. Cr. 83; Manu Miya v. Reg., 9- 
al, . 

3 Manu Miya v. Reg., ub. sup.; Reg. v.Juala Prasad,7 All. 174. The 
conflicting decision, Reg. v. Murari, 4 All. 174, being upon s. 453 of 
the Act of 1872, is no longer an authority. 

‘ Reg. v. Dononjoy, 3 Cal. 540. 

6 In re Luchminarain, 14 Cal. 128. 
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forged documents, by filing them together in a suit with 
a written statement, is one offence, not,eleven offences.' 
Where, however, different acts are done in the course of the 
same transaction, whether they constitute distinct offences 
or whether in combination they form a more aggravated 
offence, they may be tried together under s. 235; as, for 
instance, rioting, and hurt committed in the riot. But there 
‘is nothing illegal in trying them separately.? 

§ 701. There appears to be a difference of opinion as to 
the consequences of trying several offences together in vio- 
lation of s. 233 of the Criminal Procedure Code. In some 
cases the Court has held that the convictions resulting from 
the trial should be upheld, where it appeared that the 
prisoners had not been prejudiced in their defence by the 
course improperly adopted.® In other cases the Calcutta 
High Court has held that the conviction was bad, and that 
@ new trial was necessary.* Where two cross cases of rioting 
were heard one after the other, the accused in each case 
being examined as witnesses for the prosecution in the other, 
but in other respects the cases were treated as one case, the 
arguments in each case being heard together, and the 
oY Seer of the assessors being taken at one time, it was held 
that this course was irregular, but that, as it did not pre- 
judice the accused, no new trial was necessary by virtue of 
s. 537.5 Even where a joint trial is permitted, the Court 
shouid take care that the accused are not prejudiced by such 
2 course being taken, and should at all times be anxious to 
dend a willing ear to any application for separation of 
charges, and for separate trials upon separate charges.® 

§ 702. The form of an alternative charge under s. 236 is 
given in Sched. V. (4) of the Criminal Procedure Code, and 
the mode of pronouncing” judgment is laid down in s. 367. 
An alternative charge is only allowed where a single act, or 
series of acts, is of such a nature that, if proved, it would 
be doubtful which of several offences would be constituted. 
Where, at the end of the trial, the judge believes the facts, 
but is doubtful as to the application of the law to the facts, 


1 Reg. v. Raghu Nuthu Das, 20 Cal. 418. 

2 In re Ameruddin, 8 Cal. 481. 

3 Reg. v. Hanmanta, 1 Bom. 610; Reg. v. Sreenath Kur, 8 Cal. 450; 
Reg. v. Ramanna, 12 Mad. 278; Reg. v. Muina, 14 All. 502. 

4 Reg. v. Itwaree Dome, 6 Suth. Cr. 83; in re Luchminarain, 14 Cal. 
128; Reg. v. Chandi Singh, ibid. 395. 

5 Reg. v. Chandra Bhutya, 20 Cal. 537. 

° Per Norris, J., Manu Miya v. Reg., 9 Cal. 871. 
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he may pronounce an alternative judgment. If he is doubt- 
ful whether sufficient tacts have been proved to make out 
any one of the charges, he must acquit. Where he finds. 
facts which are sufficient to make out one or more charges, 
but rejects those facts which are essential-to the others, he 
must acquit upon the latter, and find, either positively or 
alternatively on the former.? The special case of alternative 
charges for giving false evidence bas already been discussed 
(ante, §§ 315, 317). 


§ 703. Joinder of Defendants is regulated by the Criminal 
Procedure Code, s. 239. ‘“ When more persons than one are 
accused of the same offence, or of different offences com- 
mitted in the same transaction, or when one person is. 
accused of committing any offence, and another of abetment 
of, or attempt tv commit, such offence, they may be charged 
and tried together, or separately, as the Court thinks fit ; and: 
the provisions contained in the former part of this chapter 
shall apply to all such charges.” 

In order to enable several persons to be tried together 
under the second clause of the above section, it is necessary 
to show that they were engaged in the same transaction, with 
such a common intention as would make each person liable 
for the acts of the others under s. 34 of the Penal Code. 
Otherwise, their offences are distinct, and their grounds of 
defence would be equally distinct.2 Where defendants are 
tried together tor ottences which are distinct, the conviction 
will be quashed.t*| Even in a case where the offences are 
only technically distinct, as where several persons unite in 
giving false evidence in the same proceeding, the same result 
will follow. The union of all in the same trial must neces- 
surily prejudice each by depriving him of the evidence of 
the others.» Where the offences charged arise out of the 
same transaction, if the interests of two sets of defendants. 
are conflicting, there ought to be separate trials. For 
instance, where two SE poe parties commit a breach of the 
peace, a riot, or the like, each party ought to be tried sepa- 
rately irom the other, as each will have a separate defence. 


1 Wafadar Khan v. Reg., 21 Cal. 955. 

2 Reg. v. Jamurma, 7 N.W.P. 137. 

3 Porasu Natk, M. H.C. Pro., 23rd April, 1883, Weir, 901; Reg. v. 
Sheth Bazu, B.L.K., Sup. Vol. 750; 38.C g Suth. Cr. 47; see ante, § 700. 

4 Pulisanki Reddi v. Reg., 5 Mad. 20. 

5 Reg. v. Anant Ram, 4 All. 293; Rey. v. Bhavanishankar, 5 Bom. 
H.C. C.C. 55; 3 Mad. H.C. Rulings 32; Reg. v. Maharaj Misser, T 
B.L.R. Appx. 66. 
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A joint trial will, however, not be absolutely illegal, but 
will be set aside if it appears that the parties have been 
prejudiced in their defence1_ And any proceeding by which 
the trials are apparently separate, but really mixed up 
together, will be equally objectionable. In a case where the 
opposing parties were sent up for trial under distinct com- 
mittals, the judge, with the consent of the pleaders, adopted 
this singular course. He first heard the witnesses for the 
prosecution in the first case, and then heard the witnesses for 
the prosecution in the second case; he then similarly heard 
the witnesses for the defence in each case separately, and the 
arguments of pleaders. He then summed up both cases to. 
the same jury, who returned a single verdict upon all the 
defendants. It was held that this was practically trying all 
the defendants together, and that in a case heard by a 
jury the defendants must necessarily be prejudiced in their 
defence. ‘he convictions were quashed and a new trial 
ordered.?, So, where four persons were charged with giving 
false evidence, and the judge, while professing to try each 
defendant separately, heard the evidence of the witnesses 
only once, it was held that this was substantially one trial.® 


§ 704. When it is said in s. 239 that several persons 
may be tried together for different offences arising out of 
the same transaction, it is implied that all the offences 
charged arose out of, or were connected parts of the 
common transaction. It is not sufficient that the transaction 
common to all gave rise to a state of things which furnished 
an opportunity for distinct offences. The police were pur- 
suing an investigation, in the course of which they arrested 
one Hanma, his wife Rakhma, and his son-in-law Yelliah. 
The four accused were charged with ill-treating and wrong- 
fully confining Hanma between the 5th and 18th of January. 
This was held by the High Court to be one transaction. 
The same four were charged with ill-treating and wrongfully 
confining Yelliah between the “15th and 23rd of January. 
This s»gain was held to be a single transaction. Three of 
the accused were charged with «a renewed coufinement of 
Yelliah between the 8th of February and the 9th of March. 
This was held to be a different transaction from the pre- 
ceding. One of the accused was charged with ill-treating 
Rakhma on the 14th of January, and the same man and 

1 Reg. v. Sheikh Bazu, ub. sup.; Reg. v. Abdul Kadir, 9 AN. 452. 


2 Hossein Buksh v. Ltey., 6 Cal. 96. 
3 Nathu Sheikh v. Reg., 10 Cal. 405. 
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another of the accused with wrongfully confining her on the 
15th of January. ‘'hese were held to be two transactions, 
and not to form part of the transactions in which Hanma or 
Yelliah were wronged. All the prisoners were tried jointly 
for the offences arising out of all these separate transactions. 
It was held that this procedure was improper; that the 
prisoners had been prejudiced by it; and the convictions of 
those who appealed were set aside, and a new trial ordered. 


§ 705. Pleas.—Want of Jurisdiction.—British Subject.— 
Want of jurisdiction may be pleaded either in reference to 
the person, or to the offence, or to the judge. The liability 
of persons not subject to the local jurisdiction of the Indian 
courts to be held in India has already been discussed in 
Part II., Chap. II. In general, the immunity of such 
persons rests on the fact that the offence itself was outside 
the jurisdiction, a matter which is also considered in the 
same chapter. ‘The exemption of European British subjects 
from the jurisdiction of the local courts has been reduced to 
very narrow limits in recent yeurs. The term “ European 
British subject ’’ is defined by the Criminal Procedure, s. 4 
{u), to mean— 

(1) Any subject of Her Majesty born, naturalized, or 
domiciled in the United Kingdom of Great Britain and 
Ireland, or in any of the European, American, or Australian 
colonies or possessions of Her Majesty, or in the Colony of 
New Zealand, or in the Colony of the Cape of Good Hope, 
or Natal. 

“ (2) Any child or grandchild of any such person by 
legitimate descent.” ? 

Any magistrate, who is in other respects authorized to do 
80, may entertain a complaint against a European British 
subject, and issue process to couipel his appearance; but 
such process can only be made returnable before a magis- 
trate having jurisdiction to inquire into or try the case.§ 
‘*No magistrate, unless hé is a justice of the peace, and 
(except in the case of a District magistrate or Presidency 
a hala unless he is a magistrate of the first class and 
a European British subject, shall inquire into or try any 
charge against a European British subject.”* “No judge 
presiding in a Court of Session (except the Sessions judge) 


1 Reg. v. Fakirapa, 15 Bom. 495. 
See De Geer Stone, 22 Ch. D. 243. 


3 Crim. P.C., s. 445. 
Crim. P.C., s. 448, amended by Act IIT. of 1884, s. 3. 
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shall exercise jurisdiction over a European British subject 
unless he himself is a European British subject ; and, if he 
is an Assistant Sessions judge, unless he has held the office 
of Assistant Sessions judge for at least three years, and has 
been specially empowered in this behalf by the Local 
Government.” ! “No Magistrate other than a District Magis- 
trate or Presidency Magistrate shall pass any sentence on a 
European British subject other than imprisonment for a 
term which may extend to three months, or fine, which may 
extend to one thousand rupees, or both; and a District 
Magistrate may not pass any such sentence other than im= 
prisonment for a term which ay extend to six months, or 
fine, which may extent to two thousand rupees, or both.” ? 
“No Court of Session shall pass on any European British 
subject any sentence other than a sentence of imprisonment 
for a term which may extend to one year, or fine, or both.” ® 
By s. 447 of the Criminal Procedure Code, “ When an 
European British subject is accused of an offence before a 
magistrate, and such offence cannot, in the opinion of such 
magistrate, be adequately punished by him, and is not 
punishable with death or with transportation for life, such 
magistrate shall, if he thinks that the accused ought to be 
committed, commit him to the Court of Session, or, in the 
case of a Presidency Magistrate, to the High Court. 

“When the offence which appears to have been committed 
is punishable with death or with transportation for life, the 
commitment shall be to the High Court.” 

Similarly, by s. 449, when the accused has been committed 
to the sessions, “If at any time after the commitment and 
before signing judgment the presiding judge thinks that 
the offence which appears to be proved cannot be adequately 
punished by such a sentence, he shall record his opinion to 
that effect, and transfer the case to the High Court. Such 
judge may either himself bind over, or direct the committing 
magistrate to bind over, the complainant and witnesses to 
appear before the High Court.” 


§ 706. Special provisions are made for the trial by jury 
of European British subjects who claim to be so tried, b 
the Criminal Procedure Code ss. 451, 451A, 451B, and 452, 
as amended by Act ILI. of 1884, ss. 7 and 8. 

Where a European British subject has been declared to 


1 Crim. P.C., s. 444, amended by Act III. of 1884, s. 4. 
2 Crim. P.C., s. 446, amended by Act III. of 1884, s. 5. 
3 Crim. P.C., 8. 449. , 
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be a vagrant, or convicted under ss. 22 or 23 of the Vagrant 
Act, he forfeits all the special privileges of a British subject, 
and is liable as if he were a European who is not a British 
subject.” } 

Any person who is about to be dealt with by a magistrate 
or session judge in a manner which would be unlawful if 
he were a European British subject, must, if he wishes to 
assert his privilege, claim to be dealt with as a European 
British subject, and state the grounds of such claim to the 
magistrate before whom he is brought for the purposes of 
mquiry or trial. A wrong decision on his claim forms a 
ground of appeal in the case of conviction, or, if he is com- 
mitted for trial, he may renew the objection before the 
court to which he is committed.? If he fails to make, or 
renew his claim, as the case may be, he will be held to have 
relinquished his claim, and his conviction or committal will 
then be legal, thouch, if his claim had been maintained, it 
would have been without jurisdiction. It must, however, 
appear that his rights as a British subject had been distinctly 
made known to him, and that he was able to exercise his 
choice and judgment whether he would or would not claim 
those rights. He will also lose the benefit of all the special 
procedure under Chapter XXXIIT. of the Crim. P.C., in- 
cluding the right to revision by the High Court‘ The 
provision that he must state the grounds of his claim 
appears to be directory and not imperative. In a case 
beture the Allahabad High Court,” a prisoner claimed to be 
dealt with as a Eurcpean British subject, but did not state 
the grounds of his claim. The magistrate, without record- 
ing any finding upon the claim, dealt with his case as if he 
were not a European British subject. ‘lhe High Court 
remanded the case for a finding uyon the point. It then 
appeared that he was a European British subject, and the 
Court thereupon quashed the conviction, and remitted the 
case for disposal de novo, hulding that they had no juris- 
diction to examine the case upon its merits. 

A European British subject who is unlawfully detained 
in custody by any person, may apply to the High Court 
which would have jurisdiction over him in respect of any 
offence committed by him at the place where he was 
detained, and the High Court may thereupon issue orders, 

1 Act IX. of 1874, s. 30. 2 Crim. P.C., 8. 453. 


3 In re Quiros, 6 Cal. 83; Reg. v. Bartictt, 16 Mad. 308. 
* Reg. v. Grant, 12 Bom. 561. 5 Empress v. Berrill, 4 All. 141. 
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which will have effect throughout the territories subject to 
their appellate criminal jurisdiction, and such other terri- 
‘tories as the Governor-General in Council may direct." 
This section assumes that the detention is unlawful. Neither 
under it, nor under any other law, does the High Court 


possess a power of appeal or revision over tle sentences of 
‘courts outside British India.” 


§ 707. Local Jurisdiction.—The jurisdiction of the Mofussil 
courts, with the exception of the special jurisdiction con- 
ferred by Act XXI. of 1879, s. 8, and the Criminal Procedure 
‘Code, s. 188 (ante, § 30), and of the admiralty jurisdic- 
tion which they have recently acquired (see ante, § 39), 
depends upon the offence having been committed within 
their local limits.” For this purpose, however, the offence 
is considered as having been committed either where the act 
was done, or where the consequence ensued.‘ Therefore, if a 
‘wound was given in one zillah, of which the sufterer died in 
another zillah, the offender might be tried in either. So, a 
person who posts a libel may be tried either in the district in 
which he posted it,® or in the district where, in consequence 
of the posting, it was received and read.® 

Where the prisoner was charged with having, at Calcutta, 
abetted the waging of war against the Queen, and was tried 
and convicted at Patna, the conviction was affirmed, and 
‘the jurisdiction of the Patna Court upheld on two grounds: 
Jirst, because he was a member of a conspiracy, in pursuance 
of which certain illegal acts were done in Patna by others, 
and such acts, being in furtherance of the common purpose, 
were his acts; secondly, because the prisoner had sent money 
by hundis from Calcutta to Patna, and until the money 
reached its destination, Zhe sending continued on the part 
-of the prisoner, and was, therefore, a sending of the money 
within the Patna district.’ 

“When an act is an offence by reason of its relation to 
any other act which is also an offence, or which would be an 
offence if the doer were capable of committing an offence, a 
‘charge of the first-mentioned offence may be inquired into 


1 Crim. P.C., ss. 456—458; Ward v. The Queen, 5 Mad. 33. 

2 Empress v. Hurrokole, 9 Cal. 288. 

Crim. P.C., 8.177; Hursu-Mahapatro v. Dinobundo, 7 Cal. 523. 
Crim. P.C., s. 179. 

45 Rv. Burdett, 4 B. & A. 148. 

> Rv. Johnson, 7 East, 65; Steg. v. Nully Doss Mitter, 5 Suth. Cr. 44. 
" Reg. v. Amir Khan, 9 B.L.R. A. Cr. 836; 17 Suth. Cr. 15. 
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or tried by a court within the local limits of whose jurisdic- 
tion either act was done.”! Therefore, abettors may be 
tried either in the district in which they abetted the offence, 
or in that where it was committed.” 

Receivers may be tried in any district in which they have 
had possession of the property, or in which the theft may be 
tried.2 So, where the offence is a continuing one, as, for 
instance, the theft or misappropriation of property which is 
carried into several districts successfully, the offender may 
be tried in any district in which he continues the offence.‘ 

§ 708. The offence of concealing or confining a persom 
who has been kidnapped or abducted (s. 368), may be tried 
either in the district where the confinement or concealment 
took place, or in that where the kidnapping or abduction 
was committed.® 

“When it is uncertain in which of several local areas an 
offence was committed ; or where an offence is committed, 
partly in one local area and partly in another; or where an 
ffence is a continuing one, and continues to be committed. 
in more local areas than one; or where it consists of several 
acts done in different local areas, it may be inquired into or 
tried by a court having jurisdiction over any of such local 
areas.” *° In this section the term “local area” only applies. 
to an area over which the Criminal Procedure Code applies. 
It gives no jurisdiction in respect of offences committed out. 
of British India.’ 

Act XVIII. of 1862, s. 35 (now repealed), provided that a. 
person, “accused of any offence alleged to have been com- 
mitted on a journey, or on any voyage, in British India,” 
may be tried in the High Court, “if any part of the journey 
or voyage shall have been performed within the local limits. 
of the jurisdiction of such Court.* In a case before the 
Madras High Court, two railway guards were indicted under 
s. 27 ot the Railway Act, X VIII. of 1854. It appeared that 
on a journey up to Madras, fnd some considerable distance. 
from it, they were discovered to be in a state of intoxica- 
tion, and were both removed from the train, another guard 
being placed in charge. One of the prisoners remained 

1 Crim. P.C., s. 180. 

2 JIbid., illus. (a). See, as to abetment by letter, Rey. v. Sheodtal, 16 
All. 389; as to abetment of offences under the Merchandise Marks. 
Act, 1X. of 1891, s. 22. 

5 Crim. P.C., 8. 180, des. (b). 4 Crim. P.C., s. 181. 

* Crim. P.C., 8. 180, eles. (¢). ® Crim. P.C., s. 182. 

* Lichitranund Dasa v. Bhugbat Pera’, 16 Cal. 667. 
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that night at the station where he had been taken out. 
The other prisoner, as the train was moving ott, broke away 
from the peon in whose custody he was, jumped into the 
train, and so was taken on to Madras. They were convicted 
at the sessions, but on a special case reserved by Bittleston, 
J., it was held that the court had no jurisdiction to try 
them. They were East Indians, and s. 35 did not apply, 
the journey upou which the offence was committed having, 
in the case or each, terminated beyond the Jimits of the 
High Court. 

A similar decision was given in Bengal under s. 67 of 
the Crim. P.C., 1872, now s. 183. Under zllus. (a) (now 
omitted) it 1s stated that ‘“‘an offence committed on a 
journey or voyage, may be inquired into and tried in any 
district through which the person by whom the offence was 
committed, or the person against whom, or the thing in 
respect of which the offence was committed, passed in the 
course of that journey or voyage.” ‘Iwo persons were going 
by rail from Bombay to Calcutta. ‘he offence was com- 
mitted by one avainst the other before reaching Allahabad. 
At that town both stopped, and afterwards proceeded to 
Calcutta by different trains, the accused ufter one day’s stay, 
and the prosecutrix after two days. It was held that there 
was no jurisdiction in Calcutta, aud that to bring the case 
within the section the journey must be continuous from one 
terminus to another, regard being had, tor the purpose of 
estimating the continuity, to all the ordinary incidents 
affecting journeys of the particular kind which may be 
under consideration.’ 

Thuggee, murder as a thug, dacoity, dacoity with murder, 
and escape from custody may be tried where the accused is 
in custody.® ® 

Lhe High Courts are also, by s. 23 of the Letters Patent, 
given an extraordinary criminal jurisdiction over all offences 
aommitted within the limits of their appellate jurisdiction, 
on charges preferred by the Advocate-Vreneral, or by any 
magistrate or other otticer specially empowercd by the 
4s;overnment in that behalf. 


§ 709. Nothing in these sections can be held to confer 


1 Reg. v. Malony, 1 Mad. H.C. 193. 

* Rey. v. Piran, 13 B.L.R. Appx. 4; S.C. 21 Suth. Cr. 66. Thestopping 
-of a vessel at one of its ports of call on a continuous voyage is not u 
breaking of the journey (/ieg. v. Abdvol Alee, 25 Suth Cr. 45). 

3 Crim. P.C., 8. 181. 
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jurisdiction over an offence which is committed out of India 
by a person who is not subject to Indian jurisdiction. Where 
a native of Kolapur, a foreign, State, was convicted in 
Satara of abetting in Kolapur the commission of a murder 
in Satara, it was held that the conviction could not be sus- 
tained under s. 66 of the Act of 1872, which corresponds to 
s. 180 of the Act of 1882. The Court pointed out that the 
prisoner was not one of the classes subject to British juris- 
diction. That his offence was wholly committed in a foreign 
State, and that both the Criminal Procedure Code and the 
Penal Code were limited to offences committed in India.* 
And, conversely, the abetment in British India by a British 
subject, of an offence committed in a foreign State, is not an 
offence punishable under the Penal Code, and is therefore 
not triable in India.* So a person, not a British subject, 
who is found in possession in a native State of property 
taken by dacoity in British India, is not punishable in 
British India unless it can be shown, either that he took 
part in the dacoity, or that he received the stolen property 
with guilty knowledge within British jurisdiction. Nor can 
% person be convicted of either a theft or a dacoity com-— 
mitted out of British India, by virtue of his continuing in 
possession of the stolen property after he has come within 
British jurisdiction. Where the original act was not a 
triable offence, the continued possession of the property is 
not a constructive continuance and renewal of the same 
offence. The same law has been luid down where a foreigner 
who had received goods out of the British territory was 
indicted as a receiver within that territory, and the Court 
stated that even a continued possession of them within the 
jurisdiction would not make him amenable to our courts.* 
Lhe same construction would, I imagine, be put upon the 
present s.181. But retaining stolen property with a know- 
jedge that it was stolen is an offence different from the 
receiving, and a foreigner«who hus stolen, or received 
xtolen property in a joreign State, and who brings it into 
Dritish India, and therein retains it with a guilty knowledge, 
may be convicted in any British district in which he is. 


1 Reg. v. Pirthai, 10 Bom. H.C. 356; Tey. v. Natwarai, 16 Bom. 178 ; 
ve Mukund, 19 Bom. 72. 

2 Rey. v. Ganpatra Ramchandra, 19 Bom. 105. 

* Reg. v. Kirpal Singh, 9 All. 523. 

* Rey. v. Sakhyu Govind, 1 Bom. 50; Jteg. v. .idivugadu, 1 Mad. 71, 

© Reg. v. Bechar, 4 Bom. H.C. 38. 
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found in possession of the property.’ The difficulty which 
was raised by the Bombay High Court? as to treating pro- 
perty stolen abroad, as being stolen pore within the 
meaning of s. 410, has now been removed by the Amend- 
ment Act, VITT. of 1882, s. 8. 


§ 710. Irregular Exercise of Jurisdiction.—Failure of 
justice arising from technical errors is provided agninst by 
the following sections of the Criminal Procedure Code. 

531. “No finding, sentence, or order of any criminal 
court shall be set aside merely on the ground that the 
inquiry, trial, or other proceeding in the course of which it 
was arrived at or passed, took place in a wrong sessions 
division, district, subdivision, or other local area, unless it 
appears that such error occasioned a failure of justice.” * 
This section, however, only applies to localities governed 
by the Criminal Procedure Code, and has no operation 
where jurisdiction has been wrongly assumed in respect of 
offences committed out of British India.t It does apply to 
a case where a sessions judge, who has jurisdiction over an 
offence, inadvertently tries it in a place outside the limits of 
his sessions district, but within the limits of his general 
jarisdiction.*® 

Section 532. If any magistrate or other authority, pur- 
porting to exe:cise powers duly conferred, which were not 
so conferred, commits an accused person for trial before a 
Court of Session or High Court, the court to which the 
commitment is made may, after perusal of the proceedings, 
accept the commitment if it considers that the accused has 
not been injured thereby, unless, during the inquiry and 
before the order of commitment, objection was made on 
behalf either of the accused or of the prosecution to the 
jurisdiction of such magastrate or other authority. 

If such court considers that the accused was injured, or if 
such objection was so made, it shall quash the commitment, 
and direct a fresh inquiry by # competent magistrate. 

In a case upon the corresponding section of Act X. of 
1872, where a sessions judge had accepted a commitment 
from the magistrate of Hamirpur for an offence which was 

1 Reg. v. Sakhya Govind, ub. sup.; Empress v. Shunker Gope, 6 Cal. 
ert ; Hey. v. Abdul Latib, 10 Bom. 186; eg. v. Daya Bhima, 13 Bom. 

2 "Empress v. Moorga Chetty, 5 Bom. 338. 

3 Reg. v. Inyle, 16 Bom. 200. 

4 Pichitranund Dass v. Bhugbat Perai, 16 Cal. 667. 

’ Reg. v. Fazl Azim, 17 All. 36. 
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really committed in Fatehpur, saying that he had no choice 
in the matter, as the prisoner was not prejudiced by the 
commitment, the Allahabad High Court directed the 
prisoner to be released, and to be handed over to the 
Fatehpur authorities. They said: ‘That section contem- 

lates the contingency of a case which has been inquired 
into at the proper place, as indicated by s. 63 (now s. 177), 
being committed to the proper court of session by a par- 
ticular magistrate not duly empowered by law to make 
such a commitment. In the present instance, none of the 
Hamirpur magistrates had jurisdiction to inquire into the 
offence. The proceedings in the case were illegal ab anitzo, 
and are accordingly quashed.” } 


§ 711. Sanction for Prosecution.—I: the case of certain 
offences under the Penal Code, it is made a condition pre- 
cedent to a prosecution that leave should have been granted 
by some particular authority. 

No charge of an offence punishable under ss. 121A or 
124A shall be entertained by any court unless the prosecu- 
tion be entertained by order of, or under authority from, the 
Local Government.” 

No prosecution against any magistrate, military officer, 
poe officer, soldier, or volunteer for any act purporting to 

e done under Chapter IX. of the Criminal Procedure Code, 
shall be instituted in any criminal court, except with the 
sanction of the Governor-General in Council.® 

No court shall take cognizance— 

(a) of any offence punishable under ss. 172—188 (both 
inclusive) of the Indian Penal Code, except with the previous 
sanction, or on the complaint, of the public servant con- 
cerned, or of some public servant to whom he is sub- 
ordinate ; 

(6) of any offence punishable under ss. 193, 194, 195, 196, 
199, 200, 205, 206, 207, 208, 209, 210, 211, or 228 of the 
kame Code, when such offence is committed in, or in relation 
to, any proceeding in any court, except with the previous 
sanction, or on the complaint, of such court, or of some other 
court to which such court is subordinate ; 

(c) of any offence described in s. 463, or punishable under 
ss. £71, 475, or 476 of the same Code, when such offence has 


1 Reg. v. Jagan Nath, 8 All. 258, doubted in fteg. v. Fazt Azim, 17 
All. 36; and see contra, Reg. v. Abbi Reddi, 18 Mad. 402. 
+ Act XXVIL. of 1870, s. 14. $3 Crim. P.C., a. 182. 
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been committed by a party to any proceeding in any court 
in respect of a document given in evidence in such proceed- 
ing, except with the previous sanction, or on the complaint, 
of such court, or of sume other court to which such court 1s 
subordinate. 

The sanction referred to in this section may be expressed 
in general terms, und need not name the accused person ; 
but it shall, so fur as practicable, specify the court or other 
place in which, and the occasion on which, the offence was 
committed. 

When sanction is given in respect of any offence referred 
to in this section, the court taking cognizance of the cuse 
may frame a charge of any vther offence so referred to 
avhich is disclosed by the facts. 

Any sanction given or refused under this section may be 
revoked or granted by any authority to which the authority 
giving or refusing it is subordinate; and no such sanction 
Shall remain in force for more than six months froin the date 
on which it was given. 

For the purpvuses of this section, every court other than 
a Court of Small Causes, shall be deemed to be subordinate 
only tu the court to which appeals from the former court 
ordinarily lie. 

The Courts of Small Causes in the Presidency towns shall 
be deemed to be subordinate to the High Court, and every 
other Court of Small Causes shall be deemed to be sub- 
ordinate to the Court of Session for the Sessions Division 
within which such Court is situate.’ 

No court shall take cognizance of any offence punishable 
under Chapter VI. of the Indian Penal Code, except s. 127, 
or punishable under s. 294A of the same Code, unless upon 
complaint made by ordgr of, or under authority from, the 
Governor-General in Council, the Local Government, or 
some officer empowered by the Governor-General in Council 
in this behalf.” ° 

When any judge, or any public servant not removable 
from his oftice without the sanction of the Government of 
india, or the Local Government, is accused as such judge or 
public servant of any offence, no court shall take cognizance 
of such oftence, except with the previous sanction of the 
Government having power to order his removal, or of some 
officer empowered in this behalf by such Government, or of 
some court or other authority to which such judge or public 


1 Crim. P.C., s. 195. * Jbid., s. 196. 
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servant is subordinate, and whose power to give such 
sanction has not been limited by such Government. 
Such Government may determine the person by whom, 
and the manner in which, the prosecution of such judge or 
ublic servant is to be conducted, and may specify the court 
before which the trial is to be held.! 


§ 712. The words in ss. 195 and 197, “no court shall tuke 
cognizance,” “except with the previous sanction,” etc., 
differ slightly from those which were employed in the 
corresponding ss. 466—470 of Act X. of 1872. Both were 
probably intended to negative the legality of any retro- 
sponte or implied sanction, such as was contemplated by 

olloway, J., as sufficient under s. 167 of the Criminal Pro- 
cedure Act of 1861,and held by the High Court of Bombay 
to be sufficient under ss. 168 and 169 of the same Act.* 
Accordingly, it has been held that the sanction is a con- 
dition precedent to any proceedings being taken in regard 
to the offences specitied, and that a conviction obtained 
without such sanction must be quashed.®? It has also been 
held in Bengal that the error was not remedied by a section 
corresponding to s. 537 of the Crim. P.C. of 1882. “The 
error in this case has been committed neither in the charge 
nor in the proceedings on trial. The error has been com- 
mitted at the commencement, and no proceedings should 
have taken place previous to sanction being given.” * Ina. 
Bombay case governed by Crim. P.C., s. 197, the accused had 
been committed to the High Court without any sanction by 
Government, but after committal and before trial the neces- 
sary sanction was given. ‘The High Court held that if no 
sanction had been obtained, there would be no jurisdiction, 
but that under the special circumstances the commitment 
was only irregular, and that the judge presiding in the Court 
of Criminal Sessions to which the prisoner had been com- 
mitted had power in his discretion, under s. 532 of the 
Crim. P.C., to accept the cotamitment and to proceed with. 


1 Ibid., 8s. 197. 

* Reg. v. Kristna Rao, 7 Mad. H.C. 58; Hey. v. Ganu, 5 Bom. H.C. C.C, 
38; Reg. v. Muhammad Khan, 6 Bom. H.C. C.C. 54. 

3 Reg. v. Makima Chandra, 7 B.L.R. 26, under the Act of 1861; 8. 
Mad. H.C. Rulings 2, under the Act of 1872; ¢ re Thathayya, 12 Mad. 
47, under the Act of 1882. 

4 Reg. v. Makima Chandra, ub. sup.; Rajchunder Mozoomdar v. 
Gourchunder, 22 Cal. 176. A contrary decision was given by a single- 
judge in Alinhabad, apparently without reference to the Bengal 
decision (Reg. v. Matabadal, 15 All. 392). 
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the trial.1. A complete absence of sanction up to conviction 
would vitiate the whole proceedings. ‘A magistrate may 
in such » case receive a complaint of the nature mentioned 
against «u public servant, and, if he think right, may make 
a preliminary inquiry into the truth of the complaint; but 
he is not authorized to cause the attendance of the accused, 
or to take any evidence against him, until he has obtained 
the necessary sanction. Until the sanction is obtained, the 
magistrate has no jurisdiction, and a conviction founded on 
evidence taken without jurisdiction would be bad.” ? 
§ 713. Section 195 of the Crim. P.C. contemplates two 
sorts of procecdings—a private prosecution and an official 
rosecution. In the former case a sanction is necessary. 
t is not a direction to prosecute, and ought not to be 
expressed so as to lead the person obtaining it to suppose 
that he is bound to prosecute. It is only a permission tu 
him to act in the matter at his own discretion and on his 
own responsibility.? ‘The intention of the Legislature in 
requiring that a prosecution by a private party must be 
sanctioned is to enable the court to see whether there is 
good ground for .the application, or whether it is made 
solely fur the purpose of harassing the accused or prevent- 
ing any further legal proceedings which he may be entitled 
to take.* No pinee diac by the court which has tried a 
case, whereby it recommends or directs a magistrate to 
investigate any matter with a view to criminal proveedings 
to be taken by him, can be taken as a sanction to a private 
individual to prosecute.° 


§ 714. Sanction under s. 195 (6), (ce) is only necessary 
where the offence has been committed in or in relation to 
a proceeding in a court. It is not required when wu false 
docuinent was presentecd>to a registrar, or n false charge was 
preferred to the police, or false evidence has been given in 
an investigation conducted by the police.6 Under s. 195 (c), 
no sanction 1s necessary where the offence is alleged to have 
been committed by persons who were only witnesses in the 


1 Reg. v. Morton, 9 Bom. 288. 

2 Reg. v. Parshram Keshav, 7 Bom. H.C. C.C. 61. 

3 Re Giridharit Mondul, 8 Cal. 435. 

4 Reg. v. Mahomed Hossain, 16 Suth. Cr. 37; Gyan Chunder v. Protab 
Chunder, 7 Cal. 208; Reg. v. Sheikh Beari, 12 Mad. 232. 

® Kripu Nath v. Grish Chunder, 16 Cal. 730. 

S Reg. v. Ramdarry Singh, 10 Suth. Cr. 5; re Giridhari Mondul, & 
Cal., p. 489; Rey. v. Sham Lall, 14 Cal., p. 715; Ramasamt v. Reg., T 
Mad. 292; Hey. v. Irbasata, 4 Bom. 479; dicey. v. Ismal, 11 Bom. 659. 
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suit, as they do not fall within the meaning of * parties to 
the proceeding” in that clause.’ Where the charge is 
against a public servant, sanction is only required under 
s. 197, where the act complained of derives its special 
significance from the fact that it was done by a public 
servant. No sanction is required for acts which a person, 
being a public servant, commits as a private individual.” 

§ 715. Sanction under s. 195 can only be granted by the 
eourt before which the offence was committed, or some court 
to which it is subordinnte.* Asa general rule, application 
‘should be first made to the court before which the offence 
was committed.4 If the incumbent of the court is changed, 
the court still remains the same for this purpose.® 

In the sections of Act X. of 1872 corresponding to s. 195, 
the power to sanction was given to “any civil or criminal ” 
court in which the proceeding had taken place. These 
sections were held by the Allahabad High Court to apply 
to a revenue court. ‘The same decision was given by the 
Calcutta Court on the present section, which says “ any 
court.” They said: “ Having regard to the obvious purpose 
for which s. 195 was enacted, we think that the widest 
possible meaning should be given to the word ‘court,’ as 
therein mentioned, and that it would include a tribunal 
empowered to deal with a particular matter, and authorised 
to receive evidence bearing on that matter, in order to 
enable it to arrive at a determination.” ’ A Mamlutdar’s 
{fourt, under Bombay Act, III. of 1876, and a Village 
Moonsiff’s Court, under Madras Ree., IV. of 1816, can grant 
sanction In respect of offences committed before them.® As 
to whether a registrar or sub-registrar under Act III. of 
1877 is a court, there are conflicting decisions. Three 
dlifferent High Courts have held that “he is not,’ on the 
ground that his functions in the cases in which he is 
authorised to take evidence are administrative, and not 
judicial.2 On the other hand, the Madras High Court, in 
two decisions, has held that he is such a court.!” 


1 Kddara Virana v. Reg., 3 Mad. 400. 


& 


* Rey. v. Lakshman, 2 Bom. 481. 3 Re Kasichunder, 6 Cal. 440. 
Re diaeh of Venkatagiri, 6 Mad. H.C. 92. 
* 7 Mad. H.C. Rulings 12. ® Reg. v. Sabsukh, 2 All. 533. 


“I 


Raghoobuns Sahoy v. Kokil Singh, 17 Cal. 872. 
Re Savanta, 6 Bom. 187; Feg. v. Venkayya, 11 Mad. 375. 

» fteg. v. Subba, 11. Mad. 3; Fteg. v. Zulja, 12 Bom. 36; Rey. v. 
amlall, 15 All. 141. 

10 Re Venkatachellu Pillai, 10 Mad.154; Atchayya v. Gungayya, 15 
Mad. 138 F.B. 


x 
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For the purposes of s. 195, “every court, other than a 
Court of Small Causes, shall be deemed to be subordinate to- 
the court to which appeals from the furmer court ordinarily 
lie.” It makes no difference that the particular proceeding: 
in which the offence took place would have been appealable 
to a higher tribunal. Therefore the court of a subordinate 
judge is subordinate to the district court, although the: 
amount at issne in the suit would have made the appeal lie: 
direct to the High Court.’ A magistrate of the first cliss 
is subordinate to the magistrate of the district,? but the 
assistant Collector is not.2 He is subordinate to the Collector, 
and the Collector is subordinate to the district judge.‘ 

§ 716. “Sanction should not be given by any court with- 
out first examining the evidence. The object of giving the 
power to sanction 1s to secure, as far as possible, that no man 
shall be prosecuted unless the court hearing the case, or a. 
superior court, is satisfied that it is a proper case to put the 
party on his trial.” ‘Therefore, where the calendar is called 
for under s. 455 of the Criminal Procedure Code, as tlie- 
evidence on which the sentence is founded is not before the- 
examining officer, he cunnot sanction a prosecution for any 
matter connected with it.2 Nor can a judge sanction a 
Saas aa for forgery, where the forgery has not been. 

ound by himself, but by an arbitrator to whom the question 
had been referred, whether a bond was executed or not. 
Before giving his sanction he should make an independent 
inquiry, so as to satisfy himself that there were materials. 
to justify a prosecution.£ In general, this inquiry is made- 
during the progress of some judicial proceeding, either by 
the court which hears the evidence, or by the superior 
court which has all the evidence before it. Sometimes, 
however, as in the case o? applications for sanction to prose- 
cute under s. 211 of the Penal Code, the original proceeding 
has stopped short before the whole evidence in support of 
the alleged false charge has been heard. In such a case it. 
has frequently been held that it is illegal to sanction a pro- 
secution, till the original complainant has been allowed to 
bring forward all the testimony on which he relied in support: 


1 Reg. v. Lakshman, 2 Bom. 481; ve Anant Ramchandra, 11 Bom. 
438; Maduray Pillay v. E/derton, 22 Cal. 487. 

2 Re Gur Dayal, 2 All. 205; Reg. v. Padmanath Pal, 2 Bom. 384. 

3 Reg. v. Narotam Das, 6 All. 98. 

4 Hari Prasad v. Debi Dial, 10 All. 582. 

5 Reg. v. Kuppu, 7 Mad. 560. 

6 Parsotam Lal v. Bijai, 6 AU. 101. 
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of his accusation... Where the judge who tries the case to 
the end proceeds afterwards to sanction a prosecution, no 
notice need be given to the party against whom sanction 
is granted.2. But where the whole proceedings have termi- 
nated, and the application for sanction is made to another 
judge, who has not heard the case, notice of the application 
ought to be given, as the latter judge might possibly take a 
different view from his predecessor.® 


§ 717. Where a case was amicably settled without any 
evidence being offered, and afterwards sanction was given to 
prosecute one of the parties for a false statement contained 
an a petition filed by him in the course of the suit, Garth, 
C.J., said: “If a case is settled without any evidence being 
gone into, it seems to me that the court in which the snit 
was brought has no opportunity of judging of the Lona fides 
of the claim or defence; aud if it has anv power at all under 
such circumstances, which I very much doubt, to give its 
sunction to criminal proceedings against either party, I 
think it would be guilty of a great impropriety and indiscre- 
tion in so doing.” * This case was relied on by the Madras 
High Court in support of a ruling that “it was not competent 
to the judge, on an application for sanction, to go beyond 
the record to determine whether sanction ought to be given, 
when the record itself disclosed no foundation whatever for 
the charges.”® It is evident, however, that if this rule were 
imperative, no prosecution conld ever be brought for perjur 
or forgery committed in a suit, fouuded on evidence whieh 
came to light after its termination. Suppose, for instance, 
that a charge of rape is made and prosecuted to conviction, 
and it is subsequently ascertained that at the time of the 
alleged offence the prosecutrix was at adifferent place, could 
it be contended that this fact, bechuse it does not appear 
upon the record, is not one which might be placed before the 
sessions judge, as a ground for his sanctioning a prosecution 
under ss. 195 or 211? ‘The'rule itself, and the two cases 


1 Reg. v. Shibo Behara, 6 Cal. 584; re Gauri Sahai, 6 All. 114; re 
Govindan, 7 Mad. 224; Reg. v. Sheikh Beart, 10 Mad. 232; Kedarnuth 
Das v. Mohesh Chunder, 16 Cal. 661; see contra Gyan Chunder v. 
Protab Chunder, 7 Cal. 208, where Prinsep, J., puts his decision on the 
fact that the complainant had not asked the sanctioning magistrate to 
inquire into his cuse. 

* Req. v. Sheikh Beari, ub. sup. 

3 Abbilakh Singh v. Khub Lall, 10 Cal. 1100. 

+ Re Kast Chunder Mozandar, 6 Cal. 440. 

® Zamindar of Sivagiri v. Reg., 6 Mad. 29. 
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above cited, have since been er aaa of by a later 
decision of the High Court of Bengal.’ 


§ 718. The sanction may be in general terms, but it must 
be so expressed as to point to a definite prosecution, and to 
define the prosecution to which it points. It is not sufficient 
that it should grant a roving commission to the applicant 
to find out what offence, if any, has been committed, and to 
commence proceedings in respect of it.2 It must not only 
specify the court, or other place, in which, and the occasion 
on which the offence was committed, but it should state 
the offence intended to be charged in general terms, though 
the details need not be given.’ The court should specify 
the particular act or acts of forgery, and the particular 
words which constitute the perjury, for which permission to 
prosecute is given,* and the section or sections of the Penal 
Code under which it authorises criminal proceedings to be 
taken. This, of course, does not prevent the court in 
which the trial takes place from framing a charge for any 
other offence which the facts may disclose. The court is 
not bound to nume the accused person, nor to inquire into 
all the persons who are implicated in the offence ;° but this 
renders it all the more necessary so to limit the sanction, 
that all who are implicated may have notice that they are 
put on their defence. Where, however, the sanction is 
expressly limited to certain definite persons by name, it may 
be held that even under the words of the present Code a 
prosecution of any otlier person would not be admissible.’ 
Where the offence of giving false evidence is charged in the 
alternative, sanction is necessary as regards each branch of 
the alternative.® 

Sanction is required for the prosecution, not for the 

rosecutor. Therefore ifs validity is not affected bv the 
eath of the petitioner on whose prayer it was granted.” 

§ 719. There is no period of limitation for applications 


1 Shashi Kumar v. Shashi Kumar, 19 Cal. 345. 
Baperam Surmah v. Gouri Nath Dutt, 20 Cal. 474. 
Re Balaji Sitaram, 11 Bom. H.C. 34. 
10 Suth. Cr. 41; re Jivan Ambaidus, 19 Bom. 362. 
5 Re Parsvtam Lall, 6 All. 101. 
8 Re Govindan, 7 Mad. 224. 
* Reg. v. Rajkishore Roy, 15 Suth. Cr. 55; Meg. v. Mahima Chandra, 
7 B.L.R. 26. 
a Re Balaji Sitaram, 11 Bom. H.C. 34; Reg. v. Dala Jiva, 10 Bom. 
® Re Thathayya, 12 Mad. 47. 
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for sanction to prosecute.’ No sanction under s. 195 remains 
in force for more than six months from the date on which 
it is given. When the prosecution has commenced within 
six months, it may then go on till it is completed.? After 
the expiration of the six months without active steps being 
taken, no fresh sanction can be granted.2. Where the judge 
who tried the case out of which the application for sanction 
arose has refused tlhe sanction, it seems extremely doubtful 
whether a sanction given by his successor would be valid.t 

Any sanction given or refused under s. 195 may be 
revoked or granted by any authority to which the authority 
giving or refusiny it is subordinate. This power of revoca- 
tion may be exercised by the High Court either by way of 
appeal or revision,’ and either where the order of sanction is 
absolutely illegal, or where it is made by an improper 
exercise of discretion.6 The jurisdiction conferred by a 
sanction actually granted is valid till the sanction is set 
aside by a competent authority, and the legality of the 
sanction cannot be questioned by any other authority.’ 

§ 720. Where no application for sanction has been made, 
or where the court to which it is made prefers to set on foot 
a public prosecution,® the court may proceed by way of 
complaint unders.195. It has been laid down in Allahabad. 
and Bombay that a complaint under s. 195 must be shaped 
according to the provisions of s. 476, both as to the previous. 
inquiry that is necessary, and as to the magistrate to whom 
the case is to be sent.® ‘Therefore, if the court which makes 
the complaint directs an inquiry to be made by a magistrate 
of a lower than the first class, the latter has no jurisdiction. 

1 Reg. v. Adjuthia Singh, 10 Ail. 350. 

2 Gulab Singh v. Debt Prasad, 6 All. 45. 

3 Darbari Mandar v. Jagoo Lal, 22 Caf 573. See, as to the expira- 
tion of the six months during the court holidays, uj Chunder 
Mozumdar v. Gour Chunder, 22 Cal. 176. 

4 Darbari Mandar v. Jagoo Lal, ub. sup. 

6 Khepu Nath v. Grish Chunder. 16 Cal. 730. 

6 Reg. v. Shibo Behara, 6 Cal. 584; Fveg. v. Sabsukh, 2 All.533 ; Nedar- 
nath Das v. Mohesh Chunder, 16 Cal. 661. 

* Reg. v. Trad Ally, 4 Cal. 269. 

* See, as to the grounds for adopting the latter course, per Aikman, J., 


16 All, p. 83. 
ios Ishrit Prasad v. Sham Lall, 7 All. 871; Reg. v. Rachappu, 138 Bom. 


10 Reg. v. Yendava Chandramma, 7 Mad. 189; Reg. v. Kuppu, shid.. 
560. See, as to the illegality 6 a pd ae proceeding under s. 476, 
proprio motu, in a matter not pending before it, Reg. v. Kuppu, ub. sup. > 
re Mathura Daz, 16 All. 80. . 
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As a general rule, the same necessity exists for making a 
preliminary inquiry as to the guilt of the accused party 
previous to a complaint, a3 there would be previous to 
granting sanction, where the court which makes .the com- 
Poa has not already got sufficient evidence before it.} 

here is, however, a difference between the language of the 
Criminal Procedure Code of 1872, s. 471, which directed the 
court to make “such preliminary inquiry as may be neces- 
sary, and of s. 476 of the present Code, which directs it to 
make “any preliminary inquiry which may be necessary.” 
Such an inquiry is therefore not compulsory, if under the 
facts of the case it is not necessary.” 

A complaint made under s. 195 cannot be revoked by a 
higher authority. The rep 80 instituted must take 
its regular course, though of course the magistrate to whom 
the case is referred may dismiss the charge if it is not made 
out by the evidence? The High Court can, however, deal 
with any illegality in the proceedings which follow upon the 
complaint either by way of appeal or revision.* 


§ 721. Under s. 197, the words “not removable from 
office without thé sanction of Government” only apply to 
the preceding words “ mae public servant.” Theretore, a 
district moonsiff cannot be prosecuted on any complaint 
made against him as a judge without sanction under this 
section.© But no sanction is required for the prosecution of 
a police patel in Bombay, in consequence of the change in 
his position made by recent local legislation.® 

“The above section, by implication, vests in the court or 
authority to whom the judge or public servant not remov-. 
able, etc., is subordinate, the power of sanctioning or directing - 
such prosecution. It does not say that the Government 
must give the power, bift that it shall exist unless limited 
or reserved. Every court or authority, therefore, has it, 
unless there is a limitation.” 7 ‘There is no provision that 
the sanction must be in wrfting. It is, no doubt, very 


1 Reg. v. Baijoo Lali, 1 Cal. 450; Government v. Karimdad, 6 Cal. 
496 ; ee Nath v. Grish Chunder, 16 Cal. 730; ez. v. Gunga Ram, 
8 All. 38. 

i roe Surma v. Gourt Nath Dutt, 20 Cal. 474; Reg. v. Malabadal,. 
All. 392. 

Rey. v. Rachappa. 13 Bom. 109; re Mathura Das, 16 All. 80. 

Re Mathura, ub. sup.; Khepu Nath v. Grish Chunder, 16 Cal. 73). 

6 Mad. H.C. Appx. xxii. 

Empress v. Bhuygwan, 4 Bom. 357. 

See Reg. v. Malhar, 7 Bom. H.C. C.C. 64, accord. 
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desirable that such sanction or direction should be put in 
writing and attached to the record, but it is by no means 
legally imperative.” } 

here. the Local Government limits its sanction by 
directions as to the person by whom, and the manner in 
which, a charge is to be preferred, these directions must be 
strictly carried out, and the court cannot entertain charges 
preferred by any other person, or in any other manner.” 

By a Madras Notification, of the 27th of August, 1873, 
the power to direct or sanction the entertainment of com- 
plaints of offences committed in their public capacity by 
subordinate magistrates (tahsildars and deputy tahsildars) 
has been restricted to the Board of Revenue. 

Bva Madras Notification, of the 13th of September, 1873, 
the like power, in regard to all other classes of magistrates, 
is reserved to the Governor in Council. 

No prosecution for the offence of giving false evidence in 
nny statement made by a person to whom a pardon has been 
tendered shall be entertained without the sanction of the 
High Court.® 

astly, ““ No court shall take cognizance of an offence 
falling under Chapter XIX. or Chapter X XI. of the Indian 
Penal Code, or under ss. 493—-496 (both inclusive) of the 
same Code, except upon a complaint made by some person 
aggrieved by such offence.” 4 


§ 722. Interest in Judge.—Another ground of exemption 
from jurisdiction arises trom the Criminal Procedure Code, 
s. 555. “No judge or magistrate shall, except with the 
permission of the court to which an appeal lies from his 
court, try or commit for trial any case to or in which he is 
a party, or personally interested ; and no judge or magistrate 
-shall hear an appeal from any judgment or order passed or 
amade by himself. 

Ezplanation.—A judge or magistrate shall not be deemed 
to be a party or personally interested, within the meaning 
-of this section, to or in any case, merely because he is a 
Municipal Commissioner.” Nor shall he be disqualified for 
‘trying an offence against the Cantonment Act, because he 
is a member of the Cantonment Committee, or is the com- 


1 Per Holloway, J., Reg. v. Kristna Rau, 7 Mad. H.C. 58; S.C. Weir, 
Ist edit., p. 283, 2nd edit., p. 389; Reg. v. Narayanasami, ibid. 182. 

2 Reg. v. Vinayak. 8 Bom. H.C. C.C. 32. 

$’ Crim. P.C., s. 3389; Rey. v. Dala Jéva, 10 Bom. 190. 

4 Crim. P.C. 198. 


Secs. 721-723.] A GROUND OF DISQUALIFICATION. 899 


manding officer of the cuntonment, or because he has 
ordered or approved the prosecution.’ 

The principle laid down in this section is one of universal 
jurisprudence, and applies to every official, however high in 
rank. Where a Canal Company brought a suit which was 
decreed in their favour by the Vice-Chancellor, and his 
decree was affirmed on appeal by the Chancellor, Lord 
Cottenham, and it turned out that he was a shareholder in 
the company, his decree was set aside.2~ The rule was laid 
down lately by Bowen, L.J., as follows: “ Nothing can be 
clearer than the principle of law that a person who has a 
judicial duty to perform, disqualifies himself from perform- 
ing it if he has a pecuniary interest in the decision which 
he is about to give, or a bias which renders him otherwise 
than an impartial judge. If he is an accuser, he must not 
be a judge. If he has a pecuniary interest in the success of 
the accusation, he must not be a judge. When such a 
pecuniary interest exists, the Jaw does not allow any further 
inguiry as to whether or not the mind was actually biassed 
by the pecuniary interest. The fact is established, from 
which the inferetice is drawn, that he is interested in the 
decision, and he cannot act asa judge. But it must be in 
all cases a question of substance and of fact whether one of 
the judges has in truth also been an accuser. The question 
must be: Has the judge whose impartiality is impugned 
taken any part whatever in the prosecution, either by himself 
or by his agents.” 


§ 723. The strongest ground of disqualification is 
‘pele ipet interest. When it is established, it is conclusive. 
n all other cases which might exercise an influence, it is 
necessary to go on and ghow that it is probable they would 
do so. one case, where it was suggested that a convic- 
tion was bad because it was passed by justices who were 
trustees of certain societies, whose money was invested on 
the security of the litigating corporation, the objection was 
overruled. Blackburn, J., after pointing out that the trustees 
had no personal interest in the matter, said: ‘‘ There is no 
doubt that any direct pecuniary interest, however small, in 
the subject of inquiry, does disqualify a person from acting 
as a judge in the matter.” “Wherever there is a real 


1 Act XIII. of 1889, s. 12. 

2 Dimes v. Grand Junction Canal Co., 3 H.L. Ca. 759. 

< real v. General Council of Medical Education, 483 Ch. D. 366, at 
p. 
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likelihood that the judge would, from kindred or any other 
cause, have a bias in favour of one of the parties, it would 
be very wrong for him to act; and we are not to be under- 
stood to say that where there is a real bias of this sort the 
court would not interfere.” ‘ Circumstances from which 
@ suspicion of favour may arise do not produce the same 
effect as a en interest.” The fact that a person has 
been mixed up with a case as an adviser, or common friend 
of the contending parties, is not sufficient. Stephen, J., 
said: ‘*The question is whether Mr. Farrant had such a 
substantial interest other than pecuniary, as to make it 
likely that he would have a real bias.” Where such cir- 
cumstances exist, it is not necessary to find that they would 
warp the judgment of the individual judge. It is enough if 
they might do so. It is essentiul to the sound administra- 
tion of justice that confidence should be felt in those who 
dispense it, and that no case should be decided by any one 
upon whose impartiality any doubt can be felt. As Lord 
Esher, M.R., observed : “ The question of incapacity is to be 
one of substance and of fact, and therefore it seems to me 
that the man’s position must be such that, in substance and 
in fact, he cannot be suspected. Not that any perversely 
minded person cannot suspect him, but that he must bear 
such a relation to the matter that he cannot reasonably be 
suspected of being biassed.”’® 


§ 724. When it is laid down that a man may not be at 
once a prosecutor and a judge, it is to be remembered that 
the term “ prosecutor” has several shades of meaning. No 
one could suppose that a man may try a prisoner for an 
offence committed against himself, or his wife, or a member 
of his own family. <A prosecution,may be carried on by @ 
corporation, such as a bank, railway company, or canal 
company, in which the judge is a shareholder. Here he is. 
again disqualified if he has, as such shareholder, any 
pecuniary interest in the result of the litigation. Again, the 
judge may be a member of a body created to discharge 
public functions, such as a Municipality, a Conservaney 


was held to exist, see Reg. v. Meyer, 1 Q.B.D. 173 

2 Reg. v. Farrant, 20 Q.B.D. 53. 

3 Allinson v. General Council of Medical Education (1&94),1 Q.B. 
750, at p. 759; Serjeant v. Dale, 2 Q.B.D. 558. 

4 Bom. H.C. Rulings, 15th Feb., 1887, 25th August, 1887, 27th Feb. 
1€90, cited Sokont Crim. P.C., 3rd edit., p. 356. 


1 Reg. v. Rand, L.R., 1 Q.B. 289. For a case in which such a bias 


Secs. 723-725.] ON GROUND OF INTEREST. 901 


Board, or a Council, whose duty it is to maintain the dis- 
cipline of a particular profession. Here the mere fact of 
membership will not be a disqualification if the judge has 
taken no active part in bringing about or directing the 
prosecution. If, however, he has done so, then the prosecu- 
tion is his; and although he may derive no personal benefit 
from a conviction, still he has the real or assumed bias 
which arises from the fact, that he is leading a body which 
considers itself aggrieved by the defendant, and is trying to 
punish him.2 Accordingly, it has been several times held 
an India that a conviction for an offence under a Municipal 
Act, in which the chairman or a salaried officer of the cor- 
poration had sat as a justice, was illegal, and should be set 
aside, notwithstanding the proviso at the end of s. 555. 
The object of the proviso was to enable a municipal com- 
missiouer to act as a judge, he having no interest in the 
matter beyond that which attached to the discharge of a 
public duty. It did not apply to the case of a person who, 
trom his intimate connection with the corporation, had an 
interest, pecuniary or personal, which was likely to bias him 
in the matter of the prosecution. The same construction 
has been put upon a similar proviso of an English statute.‘ 
A magistrate who has special charge of some particular 
Government interest, such as opium, excise, salt, forests, or 
the like, is not disqualified from exercising jurisdiction over 
offences in regard to such matters.® 

§ 725. A still weaker case than any of the above is that 
of a judge, against whom it is merely objected that he had, 
in his magisterial capacity, been concerned in prosecut- 
ing the case in its earlier stages. It is evident that here 
there is no question of pecuniary or personal interest; but 
it is quite possible that an official who has begun by 
taking up the partisan view of a policeman, may find it 
difficult to assume the even impartiality of a judge. In 
such a case the officer is not incapacitated from trying the 
charge ; but it is so undesirable, both for himself and for the 
defendant, that he should do so, that where it is possible 


1 Leeson v. General Council of Medical Education, 483 Ch. D. 866; 
Albinson v. Same (1894), 1 Q.B. 750; Reg. v. Ferozsha Pestonji, 18 Bom. 
449. 
2 Reg. v. Milledge, 4 Q.B.D. 8332. 

3 Wood v. Corporation of Calcutta, 7 Cal. 322; Nubin Krishna v. 
‘Chairman of Suburban Municipality, 10 Cal. 194; Kharak Chand Pal 

Tarack Chunder, ibid. 1030. : 

1 Rez. v. Handsley, 8 Q.B.D. 383. 5 Re Ganeshi, 15 All. 192. 
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the matter should be disposed of by some independent 
authority... There may, however, be cases in which an 
executive officer has bern s0 mixed up in a case, has expressed 
such a strong opinion upon it, and has so advised active 
proceedings in the matter, that it would be absolutely im- 
proper that he should take a judicial part in any later stage 
of it.2 If the conduct of the prosecuting officer was in any 
way mixed up with that of the prisoner, so that he could be in 
any way affected by the defence set up, this would at once 
make him an interested party, so as to impose an absolute 
disqualification upon him as a judge.® In no case can the 
same person combine the functions of prosecutor and judge in 
the same trial. 

In some very rare instances it may happen that a fact 
which is important to a case is only known to the judge 
who is trying it. Where this occurs, the knowledge of the 
judge can only be utilised by his giving evidence as a wit- 
ness.” In such a case the judge is a competent witness, and 
is not disqualified from trying the case by the fact that he 
gives evidence, although the necessity for his doing so fur- 
nishes the strongest possible reason for his not sitting upon 
it.6 It is obvious that the evidence of an official, who descends 
from the bench to the witness-box, and then returns from the 
witness-box to the bench, cannot be dealt with in the 
interests of the prisoner like any other evidence. Accord- 
ingly, it has been held by the Calcutta High Court that a 
magistrate cannot himself be a witness in a case in which 
he is the sole judge of law and of fact. The judges were 
divided as to the result of his being so. Markby, J., thought 
that the conviction should necessarily be set aside. Prinsep, 
J., was of opinion that this circumstance alone would not 
necessarily vitiate the proceedings, if, after setting aside his 
evidence, there was enough left to support the conviction.’ 

§ 726. In Dimes v. Grand Junction Canal Co.,8 Baron 
Parke, in delivering the opinion of the judges, stated that a 


1 Re Het Lali Ray, 22 Suth. Cr. 75; Reg. v. Hira Lal Das, 8 B.L.R. 


2 Lobart Domini v. Assam Ry., 10 Cal. 915; Alu Nathu v. Gagubha, 
19 Bom. 608. 

3 Reg. v. Bholanath Sen, 2 Cal. 23. 

4 Reg. v. Gungadhur Bhunjo, 3 Cal. 622. 

®’ See Indian Evidence Act, I. of 1872, s. 121. 
3 5 ee v. Mukta Singh, 4 B.L.B. A. Cr. 15; Reg. v. Bholanath Sen, 

al. 23. 
? Reg. v. Donnelly, 2 Cal. 405. 8 3 H.L. 759. 
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decree given by a judge who was an interested party was 
not void, but only voidable, and that the decree itself, and 
all acts done under it, were valid unless and until it was set 
aside. This may throw some light upon a question which 
was raised in eg. v. Bholanath Sen, as to whether the 
prisoner could waiver the objection to the judge trying the 
case. If the fact of an interest absolutely destroyed the 
jurisdiction of the court, it is quite clear that no consent 
could confer a jurisdiction which did not exist.2 But if 
there was an absolute want of jurisdiction, the decree would 
be void, and not voidable. ‘The better view seems to be 
that which is stated by Couch, C.J, in delivering the judg- 
ment of the Full Bench in Reg. v. Hira Lalli Das: “It is not 
a question of want of jurisdiction so much as of a disability 
arising from interest to exercise his jurisdiction in the par- 
ticulur case.” In the course of the argument the same 
judge said: ‘“ The practice in England is that if a justice is 
interested in the gabiect intte: of the suit, he discloses his 
interest, and leaves the parties to decide whether they are 
willing to abide by his decision in the case.”? On the 
other hand, the impolicy of putting it upon the parties in a 
criminal case in India to waiver their objections is very 
great. As the Court said in Reg. v. Bholanath Sen:* “In 
the Mofussil most prisoners, not properly defended, would 
probably assent to any irregularity which the judge or 
magistrate trying them chose to suggest. Tlere would be 
an end to all procedure if such an assent were held to 
warrant material and important irregularities.” 


§ 727. The general principle that no one should be judge 
in a case in which he is himself interested, is also recognized 
in s. 487 of the Criminal Procedure Code. 

“Except as provided in ss. +77, 480, and 485, no judge of 
a criminal court or magistrate, other than a judge of a 
High Court, the Recorder of Rangoon and the Presidency 
magistrates, shall try any person for any offence referred to 
in s. 195, when such offence is committed before himself, or 
in contempt of his authority, or is brought under his 
notice as such judge or magistrate in the course of a judicial 
proceeding. 

Nothing in ss. 476 or 482 shall prevent a magistrate 


1 2 Cal. 28. 
2 Minakshi Naidu v. Subramaniya Sastri, 14 I1.A. 160; 8.C. 11 


Mad. 26. 
3 8 B.L.R., pp. 424, 481. 42 Cal, at p. 31. 
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empowered to commit to the Court of Session or High 
Court, from himself committing any case to such court, or 
shall prevent a Presidency magistrate from himself disposing 
of any case, instead of sending it for inquiry to another 
magistrate.” 
he High Court of Madras has held that the disqualifi- 
cation contained in this section is personal, and does not 
extend to the court when occupied by different incumbents. 
Therefore an offence referred to in s. 195, when committed 
before a court filled by A, may be tried by the same court 
when filled by B.1. Curiously enough, under the wording of 
the section, a contrary result is arrived at when the same 
erson fills different courts. It has been decided by a Full 
ench of the Calcutta High Court that, in s. 487, “effect 
must be given to the words ‘as such judge or magistrate ;’ 
and the meaning of the section must be taken to be, that 
when an offence referred to in s. 195 of the Crim. P.C. has 
been committed before a judge of a criminal court or 
magistrate, or in contempt of his authority, or brought 
under his notice in the course of a judicial proceeding, he 
cannot himself try such offence.” Therefore it was held that 
A. B., as sessions judge, had jurisdiction to try a case under 
s. 196 of the I.P.C., although he had himself sanctioned the 
prosecution in his character as district judge.? This decision 
overrules so much of the ruling in Madhub Chunder v. 
Novodeep Chunder® as decided the same point in an opposite 
way. It leaves that case untouched, however, so far as it 
decided, first, that the trial of an appeal is included in the 
words “shall try any person;” und, secondly, that the 
hearing of an appeal from an order refusing sanction to 
prosecute was “a judicial proceeding ” within the meaning 
of the Criminal Procedure Code. , 
A sessions judge cannot try an offence of giving false 
evidence committed before himself in another criminal 
case. 


§ 728. When a prisoner is charged in the alternative with 
giving false evidence, either in a deposition before court A 
or in one before court B, if he is also found guilty in the 
alternative, it cannot be alleged as to either court that the 
offence was not committed before it, and therefore neither 


1 Anon, 1 Mad. 305. 

2 Reg. v. Sarat Chandra, 16 Cal. 766, following Empress v. De Silva, 
6 Bom. 479, and followed by Reg. v. Rajjt Daji, 18 Bom. 380. 

$16 Cal. 121. : 4 Reg. v. Makhdum, 14 All. 354. 
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court can try the offence.! If either court could find affirma- 
tively that the false statement was really given before the 
other court, the charge ought to be amended, and a finding 
upon the amended charge would be unobjectionable. 

The enlarged words contained in s. 487 have got rid of 
the difficult questions which arose under s. 473 of the Act 
of 1872, as to what offences could be said to have been 
‘committed in contempt of the authority of the court.” ? 
As regards all offences referred to in s. 195, there are now 
only three cases in which a court other than a High Court, 
etc., can try an offence committed before itself, ete, viz. in 
cases provided for by ss. 477, 480, and 485.3 


§ 729. Previous Acquittal or Conviction.—The law upon 
this point is contained in the Criminal Procedure Code, 
s. 403. 

‘A person who has once been tried by a court of com- 
petent jurisdiction for an offence, and convicted or acquitted 
of such offence, shall, while such conviction or acquittal 
remains in force, not be liable to be tried again for the same 
offence, nor on the same facts for any other offence for which 
a different charge from the one made against him might 
have been made under s. 236, or for which he might have 
been convicted under s. 237.4 

“A person acquitted or convicted of any offence may be 
afterwards tried for any distinct offence for which a separate 
charge might have been made against him on the former 
trial under s. 235, para. 1.° 

“A person convicted of any offence constituted by any 
act causing consequences which, together with such act, 
constituted a different offence from that of which he was 
convicted, may be afterwards tried for such last-mentioned 
offence, if the consequences had not happened, or were not 
known to the court to have happened, at the time when he 
was convicted. 

“A person acquitted or eonvicted of any offence con- 
stituted by any acts may, notwithstanding such acquittal or 
conviction, be subsequently charged with, and tried for, any 
other offence constituted ie the same acts which he may 


1 Sundriah v. Reg., 3 Mad. 254. The apparently conflicting decision 
in Reg. v. Nomal, 4 B.L.R. A. Cr. 9, was given under a section of the 
Act of 1861, which corresponds to s. 477 of the Act of 1882. 

2 See Reg. v. Kashmiri Lal, 1 All. 625. 

3 Reg. v. Seshayya, 13 Mad. 24. 

+ See them, ante, §§ 697, 699. 5 See it, ante, § 699. 
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have committed, if the court by which he was first tried 
was not competent to try the offence with which he is 
subsequently charged. 

“ Explanation.—The dismissal of a complaint, the stoppin 
of proceedings under s. 249, the discharge of the i Ss 
or any entry made upon a charge under s. 273, is not an 
acquittal for the purposes of this section. 


Illustrations. 


‘‘(a) A is tried upon a charge of theft as a servant, and uitted. 
He cannot afterwards, while the acquittal remains in force, be charged 
with theft as a servant, or, upon the same facts, with theft simply, or 
with criminal breach of trust. 

‘““(b) A is tried upon a charge of murder, and acquitted. There is 
no charge of robbery ; but it appears from the facts that A committed 
robbery at the time when the murder was committed. He may after- 
wards be charged with, and tried for, robbery. 

‘“‘(c) A is tried for causing grievous hurt, and convicted. The 

Reon wares afterwards dies. A may be tried again for culpable 

omicide. 

“‘(d) A is charged before the Court of Session, and convicted of the 
culpable homicide of B. A may not afterwards be tried on the same 
facts for the murder of B. 

““(e) Ais charged by a magistrate of the first class with, and con- 
victed by him of, voluntarily causing hurt to B. A may not after- 
wards be tried for voluntarily causing grievous hurt to B on the same 
facts, unless the case comes within para. 3 of this section. 

“(f) A is charged by a magistrate of the second class with, and 
convicted by him of, theft of property from the person of B. A may 
be subsequently charged with, and tried for, robbery on the same 


facts. 
“(g) A, B, and C are charged by a magistrate of the first class with, 


and convicted by him of, robbing D. A, B, and C may afterwards be 
charged with, and tried for, dacoity on the same facts.” 


§ 730. The first essential to a successful plea of acquittal 
or conviction is that the case should have been tried; that 
is, that it should have reached a stage which entitled or 
required the judge to pronounce a decision upon the guilt 
or innocence of the accused. Where the case has never 
been inquired into at all,’ or has been disposed of in any 
af the ways pointed out in the above explanation, it has not 
been tried.22 The non-appearance of the complainant in a 
summons case entitles, but does not compel, the magistrate 
to acquit the accused at once.® In a warrant case, the 


1 Government of Bombay v. Shidappo, 5 Bom. 405. 
Qe A a v. Gobardhan, 1 B.L.R. A. Cr. 1; Reg. v. Tika Singh, 
3 Crim. P.C., 8. 247. | 
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absence of the complainant in a case which may be com- 
pounded only entitles the magistrate to discharge the 
accused, which does not amount to an acquittal The 
withdrawal of the complainant in a summons case, and 
the compounding of an offence which may be compounded, 
amount to an acquittal? Under s. 333, the Advocate- 
General may, at any stage of a trial, inform the court that 
he will not further prosecute the defendant, and thereupon 
he shall be discharged; but such discharge shall not 
amount to an acquittal. This privilege does not extend to 
any other representative of the Crown. The Calcutta High 
Court has laid down that “it was not competent to the 
Government vakeel, after a prisoner had been arraigned and 
had pleaded Not Guilty, to withdraw that charge. The 
prisoner was entitled to a trial and a clear verdict of 
acquittal, if there was no sufficient evidence produced 
against him.” ® 

§ 731. The next essential is that the court should have 
been one of competent jurisdiction. A sentence which has 
been passed by a court which had no jurisdiction is a mere 
nullity. When it has been set aside, it can of course have 
no efficacy as a bar to any future proceedings.4| When the 
sentence has been one of acquittal, it is unnecessary to set 
it aside.=5 The American courts have held that a conviction 
also is so completely a nullity, that it need not be set aside 
before a fresh prosecution is instituted. But if the prisoner 
was actually suffering punishment under the erroneous con- 
viction, I think it would be necessary to remove it before 
further proceedings could be had.® 

Where the court had jurisdiction over the entire subject- 
matter of the offence, its sentence, while still in force, is a 
bar to any further prosegution on the same charge, or upon 
any other charge which would be established by the same 
evidence as that on which the former prosecution was based. 
This principle applies to preceedings under special and 
local laws, as well as to cases under the Penal Code.” It is 
not in any degree affected by the punishment awarded, or 
by the want of punishment. A person who was convicted 


1 See 4 Mad. H.C. Rulings 8; Reg. v. Jogentronath, 6 Cal. 528. 

2 Crim. P.C., ss. 248, 345. 3 5 Suth. Cr. Letter, 4. 

4 Reg. v. Mulhoora Pershad, 2 Suth. Cr.10; Reg. v. Wahed Ally, 18 
Suth. Cr. 42. 

5 Reg. v. Husein, 8 Bom. 307. 

S see Bishop, §§ 863, 866. 7 Reg. v. Gustadjt, 10 Bom. 181. 
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of an assault by a court of summary jurisdiction, was dis- 
charged without any sentence of fine or imprisonment, on 
giving security for good behaviour. It was held that he 
could not be convicted on indictment before a superior 
court for the same assault... Accordingly, a defendant who 
has been acquitted of an assault under s. 352, cannot, be 
tried again upon the same complaint and the same facts for 
causing hurt.2— Nor can a person acquitted of a breach of 
trust be tried upon the same facts alleged to be a theft or 
criminal misappropriation, or vice versd. For in all these 
cases if the facts set up in the second indictment had been 
roved in the first a conviction would have resulted (ante, 
g 697). And similarly, asummary conviction under a statute 
for injuring a person by negligent conduct on a highway, 
was held to be an answer to an indictment for the same act 
treated as an assault... So where a man was charged with 
theft and mischief in respect of certain branches cut from 
a tree claimed by the prosecutor, and was acquitted of the 
charge of mischief on the ground that he had a good title 
to the tree as against the prosecutor, but no finding was 
recorded as to the theft, it was held that no further pro- 
ceedings could be taken on that charge. It is evident that 
the facts alleged on the charge of mischief would have been 
equally good evidence as to the theft, and that both charges 
were equally negatived by the finding as to the title.* 
Where a prisoner was convicted upon one indictment 
under s. 50 of the Post Office Act, XVII. of 1854,° for 
fraudulently secreting a post-letter, and then was convicted 
upon a second indictment under the same section for 
fraudulently making away with the same letter, the first 
conviction was held to be a bar to the second indictment. 
Scotland, C.J., said: “In the present case the prisoner 
might properly have been charged in the first instance 
with both the criminal acts of fraudulently secreting and 
making away with the letter; and although either act is 
punishable under the section as an offence without any 
evidence of the other, still, as it appears that both acts 
were connected and formed substantially a part of one 
and the same criminal transaction, and the evidence with 


1 Reg. v. Miles, 24 Q.B.D. 4923. 

2 Kaptan v. Smtth, 7 B.L.R. Appx. xxv.; S.C. 16 Suth. Cr. 3. 
3 Wemyss v. Hopkins, L.R., 10 OB. 378. 

* Reg. v. Erramreddi, 8 Mad. 296. 

* Repealed by Act XIV. of 1866. 
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reference to such acts was as necessary and material on the 
first charge as it was on the second, the prisoner must be 
considered to have been tried and in peril in respect of the 
whole transaction as one offence on the first charge. The 
evidence as to his making away with the letter was properly 
a part of the case in euipbort of the first charge, and the 
strongest proof of it. There was, in fact, no part of the 
evidence upon which the second conviction took place which 
was not properly evidence on the first charge.” 4 


§ 732. On the other hand, where there are two completely 
different offences committed by the same person, one of 
which is charged and adjudicated upon in one trial, the 
decision is no bar to a charge for the second offence; though 
both offences originated from the same motive, formed part 
of the same series of events, and were proved by the same 
witnesses, and although the whole of the evidence necessary 
to prove the second offence had been poe on the former 
trial for the purpose of proving the first offence. This 
branch of the law was very fully discussed by Sir B. Peacock, 
C.J., in a case where the prisoner was accused of havin 
forged pottahs A and B, which bore the same date, an 
were produced by him in the same suit. He was committed 
and tried on a charge of forging pottah B only. On the 
trial both pottahs were produced, evidence was given indis- 
criminately as to both, and an inference was drawn from the 
exact similarity of the two signatures, that each must have 
been traced from a third genuine signature, which was 
proved to have been in the possession of the prisoner. He 
was acquitted, and he was then put on his trial for forging 
pottah A and convicted. A plea of the former acquittal 
having been overruled, ghe conviction was supported by 
the High Court on the ground that the offence of forging 
pottah A was a completely different offence from that of 
forging pottah B, and that although the same evidence was 
used to prove each offence, that evidence, if believed, would 
prove two offences, not one offence. So there are cases in 
which the doing of an act constitutes one offence, and if 
certain consequences follow, a different offence is created. 


1 Reg. v. Dalapati, 1 Mad. H.C. 83. 

2 Reg. v. Dwarkanath Dutt, 7 Suth.Cr. 15, followed Reg. v. Mt. Itwarya, 
22 Suth. Cr. 14, where it was held that a charge of murdering J, upon 
which the prisoner was acquitted, was no bar to a charge for attempt- 
ing to murder R, upon which she was convicted, though both acts 
took place at the same time and were proved by the same evidence. 
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If a man wounds another, and is convicted and punished for 
the wounding, this is no bar to an indictment for culpable 
homicide if the injured person dies of the wound. If the 
accused had been acquitted of the wounding, his acquittal 
would equally have heck no bar to a conviction for the 
graver offence.” 

§ 733. An intermediate case between a complete existence 
and a complete want of jurisdiction, is where certain acts 
constitute an offence within an inferior jurisdiction, and the 
same acts, either themselves, or coupled with other circum- 
stances, constitute an offence only cognizable by a higher 
jurisdiction. Here a conviction or acquittal by a magistrate 
for the offence which is within his jurisdiction, is no bar to 
provecuuibe by a higher tribunal for the offence which was 

eyond his jurisdiction? 

The last clause of section 403 and the ¢llus. (f) and (g) 
which explain it, are no doubt strictly sound in principle, 
but would work considerable injustice unless supplemented 
by other rules. It is evident in dllus. (f) that the theft 
which is the subject of the first conviction, is the very 
same theft which is the largest ingredient in the crime 
which is the subject of the second conviction. So, in dllus. 
( 9) the same robbery which forms the whole of the crime 
charged in the first trial, is the principal part of the crime 
charged in the second trial. Suppose, then, that in each 
pair of cases the presiding officer inflicted the maximum 
punishment, which was actually suffered, it is plain that a 
single act of theft or robbery would have received its full 
penalty twice over. Such injustice would be prevented by 
Prone that where the same set of facts constituted 

ifferent crimes which fell under different jurisdictions, the 
offender should only be tried by the court which could 
take cognizance of the graver offence (ante, § 661); or 
that in such cases as are described in ¢llus. (f) and ( g) the 
punishment inflicted by the second court should always 
run concurrently with that inflicted by the inferior 
tribunal. 

§ 734. Where a sentence either of acquittal or conviction 
has been set aside, it ceases of course to have any effect, 
either in the same or in any future proceeding. In the 
following case a question arose how far a sentence which 


1 Reg. v. Morris, L.R., 1 C.C. 90. 


2 Reg. v. Panna, 7 N.W.P. 871. 
$ Reg. v. Panna, 7 N.W.P. 3871; Verankutti v. Chiyamu, 7 Mad. 557. 
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had been revereed remained in force. The prisoners were 
tried in circumstances within the meaning of s. 236 of 
the Criminal Procedure Code (ante, § 699), that is to say, 
for murder and grievous hurt committed in the further- 
ance of the common object of an unlawful assembly. They 
were acquitted of murder and convicted of grievous hurt. 
They appealed to the High Court, which ordered a new 
trial on the ground of misdirection by the judge. On 
the new trial they were convicted of culpable homicide 
not amounting to murder. They then appealed on the 
ground that on the former charge of murder they might 
have been convicted of culpable homicide not amounting 
to murder, and that the acquittal on this charge could 
not have been set aside by the High Court, as no appeal 
against it had been made by the Local Government (see 
post, § 783), and that it was therefore still in force. ‘lhe 
High Court held that in cases such-as are contemplated by 
s. 236, where the jury acquits upon one view of the case and 
convicts upon another view, and there is an appeal against 
the conviction, the whole matter is before the High Court, 
and that if it orders a new trial, the whole matter is to be 
tried de novo, the acquittal and conviction being equally 
swept away. It would be different if the accused had been 
tried for two distinct offences constituted by two distinct 
acts. If the prisoner was acquitted of murdering A, and 
convicted of grievous hurt to B, and appealed against his 
conviction, and a new trial was ordered in respect to it, the 
acquittal for murder would stand, and be a bar to any future 
proceedings.? 

The burthen of proving a plea of previous acquittal or 
conviction rests upun the accused. ‘I'he mode of proof is 
laid down in s. 511 of the Criminal Procedure Code. 


1 Krishna Dhan Mandal vy. Reg., 22 Cal. 377. 
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CHAPTER XVII. 
EVIDENCE. 


TI. Accomplices, §§ 785—740. 
II. Confessions, §§ 741—755. 
III. Examination of Accused, §§ 756—758. 
1V. Dying Declarations, § 759, 760. 
V. Character, §§ 761—764. 
VI. Medical Evidence, §§ 765, 766. 
VII. Improper Admission or Rejection of Evidence, § 767. 
VIII. Province of the Judge, §§ 768, 769. 


§ 735. In this chapter I do not propose to discuss the law 
of evidence generally, but only some special questions which 
arise in criminal trials. 

Accomplices.—The mere fact that a person has been 
accused of a crime, and discharged because there was no 
evidence on which he ought to have been committed, does 
not incapacitate him from being a witness against those who 
are ultimately put on their trial.1 Nor is a person who is 
actually an offender, and who has been illegally discharged 
by the police, unable to give evidence against others.” Still 
less, of course, if he had been tried and acquitted. In one 
case A and B were accused of beigg concerned in the same 
offence. A was tried first and acquitted. The Local 
Government appealed against his acquittal, and pending 
appeal the magistrate arrested him again. While under 
arrest, B was put on trial, and A was called and examined 
against him. The Court disagreed in opinion as to whether 
the arrest of A was lawfu),?> and whether his evidence was. 
properly taken. Spankie, J., was of opinion that if while 
under arrest he was treated as an accused person, his evidence 
was inadmissible.* The Criminal Procedure Code, s. 352 


1 Reg. v. Behary Lal Bose, 7 Suth. Cr. 44. 
2 Reg. v. Mona Puna, 16 Bom., p. 665. 

3 Now see Crim. P.C., s. 427. 

$ Kez. v. Karim Buksh, 2 All. 387. 
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oe that no oath shall be administered to the accused. 
Section 343 directs that, except as provided by ss. 337 and 
338, no influence by means of any promise or threat or other- 
wise, shall be used to an accused person to induce him to 
disclose or withhold any matter within his knowledge. 
Then ss. 237 and 338 provide for the mode in which a 
pardon may be tendered to an accused person on condition 
of his making a full disclosure of every thing known to him 
in relation to the offence. Livery person accepting such a 
pardon shall be examined as a witness. ‘These sections only 
apply in case of offences triable exclusively by the Court of 
Session or High Court. Therefore a pardon granted to a 
person who is accused of an offence not exclusively so 
triable will be bad, and if a person so pardoned is then 
examined as a witness iin reference to the offence, his 
evidence is inadmissible against the other persons accused, 
and he cannot himself be charged with giving false evidence. 
A fortiort the evidence of a person still under accusation, and 
not pardoned, will be inadmissible in regard to the offence 
with which he is charged, unless taken under s. 342 (post, 
§ 756). . Where, however, a prisoner has been induced to give 
evidence under an illegal offer of pardon, if he has made 
a full disclosure, the public faith has so far been pledged to 
him, that he ought not to be prosecuted for any matter so 
disclosed by him, nor perhaps for any other oftence of the 
same kind which he may accidentally and without any bad 
design, have omitted from his contession.2 Where a 
prisoner made a statement under a promise of pardon, and 
then absconded, so that no pardon was ever granted, it was 
held that on his subsequent capture and trial the statement 
could not be used as evidence against him.® 

These sections do not guthorize the tender of a pardon to 
a person who has been convicted of the crime in question.* 
There can, however, be no objection to examining such a 


1 Reg. v. Hanmanta, 1 Bom. 610, p. 617; Reg. v. Dala Jiva, 10 Bom. 
190; Heg. v. Ashgar Ali, 2 All. 260. See, as to s. 338, Heg. v. Sadhee 
Kasal, 10 Cal. 9386; Zteg. v. Kallu, 7 All. 160. As to tender of a pardon 
by a magistrate not pupoweres to do so, sce Crim. P.C., s. 529 (g). 

2 Reg. v. Hanmanta, 1 Bom., p. 618, following #. v. Rudd, 1 Cowp. 
831; Reg. v. Ganga Charan,11 All. 79. See, as to the proper procedure 
to be adopted when a pardon is tendered and refused, or cancelled, 
Reg. v. Gagulu, 4 B.L.R. Appx. 50; 8.C. 12 Suth. Cr. 80; Reg. v. Sudra, 
14 All. 336; Reg. v. Muina, ibid. 502; deg. v. Jagal Chandra, 22 Cal. 
50, at p. 69. 

3 Reg. v. Radanath Dosadh, 8 Suth. Cr. 53. 

4 Per Duthoit, J., Reg. v. Kailu, 7 All., p. 163. 
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person as a witness... And such a course is constantly 


adopted in England. 


§ 736. Abettors of a crime are accomplices, and must 
be looked upon as such, if they are produced as witnesses 
against the principal offenders. If thev are not themselves 
under any criminal charge, their evidence is admissible 
without any tender of pardon.? Witnesses who admit that 
they were cognizant of a crime, that they made no attempt 
to prevent it, and that they did not disclose its commission, 
are not necessarily accomplices, but their evidence should 
be treated with suspicion, and only relied on to the same 
extent as that of accomplices. Spies and informers who, 
with a view of laying a trap for a suspected person, suggest 
to him the commission of an offence, and supply him with 
means for committing it, are themselves abettors of the 
offence and accomplices. Persons who, believing that an 
offence is about to be committed, lie in wait till it has been 
committed for the purpose of apprehending the offender, or 
who supply marked money for the purpose of furnishing 
evidence against him, are not accomplices.* 


§ 737. The earliest and fullest decision on the question as 
to the admissibility in India of the evidence of an accom- 
plice, will be found in the judgment of Sir B. Peacock, C.J., 
in a Full Bench ruling in 1866.5 Allthe English authorities, 
and their bearing on the Criminal Procedure Code, were 
examined, and, in accordance with them, the following 
principles were laid down: First, asa matter of law, that 
the uncorroborated evidence of an accomplice was sufficient 
to support a conviction. Second, as a matter of policy, that 
it was generally unsafe to rely on such evidence alone, and 
that juries ought to be advised not to convict on such 
evidence, unless it was corroborated in some material fact 
which tends to fix the guilt on the particular person charged. 
The same law is laid down by the Evidence Act, though, 
singularly enough, it is necess&ry to collect it from different 
parts of the Act. Section 133 provides that “An accomplice 
shall be a competent witness against an accused person, and 
® conviction is not illegal merely because it proceeds upon 


1 See Indian Evidence Act, s. 118. 

* Reg. v. Maganial, 14 Bom. 115: Reg. v. Imdat? Khan, 8 All. 120. 

3 Req. v. Chanda Chandalinee, 24 Suth. Cr. 55; Jshan Chandra v. 
- 21 Cal. 328. 

4 Reg. v. Javecharam, 19 Bom. 363. 

5 Re Klahee Buksh, 5 Suth. Cr. 80. 
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the uncorroborated testimony of an accomplice.” Section 114 
‘States that “the Court may presume the existence of any 
fact which it thinks likely to have happened, regard being 
had to the common course of material events, human conduct, 
and public and private business, in their relation to the 
facts of the particular case.” Then illus. (2) explains that 
the Court may presume “that an accomplice is unworthy of 
credit, unless he is corroborated in material particulars.” 
Then a further Explanation points out, that where the crime 
is one which involves no moral turpitude, and the person 
associated in it is of undoubted credibility, no further cor- 
roboration is needed. The result is, that the unanimous 
practice of all the High Courts in India is to act upon the 
poscipies practised in England, and affirmed by the Full 

ench decision above referred to... The only points which 
require further consideration are, the nature of the corrobo- 
ration which is required, and the duty of the Judge in laying 
down the law. 


§ 738. As to the first point, it is to be remembered that 
the accomplice certainly knows all the facts of the crime, 
and may very possibly have some motive in accusing an 
innocent person. It is therefore no corroboration of his 
evidence against this person to show that he is speaking 
accurately as to the crime itself. As Baron Alderson said: 
“It would be a confirmation as much if the accusation were 
against you and me, as it would be as to those prisoners who. 
are now on their trial. The confirmation which I always 
advise juries to require is, the confirmation of the accomplice 
in some fact which goes to fix the guilt on the particular 
person charged.” ? Recent possession of stolen property 
would be a corroboration where the gist of the charge was. 
the theft, but would nof necessarily be so where the charge 
was one of murder.® Previous statements by the accomplice. 
to the same effect as his sworn evidence, are not corroboration 
by virtue of 8. 157 of the Evidence Act. Where there are 
several prisoners the accomplice must be corroborated as ta 


1 Reg. v. Ramasami Padiachi, 1 Mad. 394; Re7. v. Maganlal, 14 
Bom. 115; ey. v. Gobardhan, 9 All. 528. 

2 Reg. v. Wilkes, 7 C. & P., p. 272, cited 5 Suth., p. 83; Reg. v. Imam, 
3 Bom. H.C. C.C. 57; Rey. v. Krishuabhat, 10 Bom. 319; Rey. v. Mohesh 
Biswas, 19 Suth. Cr. 16, at p. 20. 

3 Compare Rey. v. Ram Saran, 8 All. 306; Reg. v. Baldeo,8 All. 509. 

4 Reg. v. Malapu, 11 Bom. H.C. 196. 
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each. Where there are several accomplices, the evidence 
of one is no corroboration of that of the other.? Confessions 
made by one of several prisoners who are being tried jointly 
for the same offence, though under s. 30 of the Evidence 
Act they may be taken into consideration by the Court as 
against the prisoners, are not corroboration of the evidence 
of a sworn accomplice.® 

§ 739. The duties of a judge, in cases tried by jury, are 
laid down in ss. 297 and 298 of the Criminal Procedure 
Code. He is to sum up the evidence on both sides, and lay 
down the law by which the jury are to be guided. He may, 
if he thinks proper, in the course of his summing up, express 
to the jury his opinion upon any question of fact, or upon any 

uestion of mixed law and fact, relevant to the proceeding.® 
Then s. 537 provides that no finding, sentence, or order shall 
be reversed or altered under Chapter XX VII. or on appeal 
or revision, on account of any misdirection in any charge to 
a& jury, unless such misdirection has occasioned a failure of 
justice. Lastly, s. 418 lays down that where the trial was 
by jury, the appeal shall be on a matter of law only. 

§ 740. The application of all these sections to cases where 
the judge has omitted to direct the jury as to the evidence 
of accomplices in conformity with the principles above 
stated, was fully discussed in the case of Klehee Buksh already 
referred to. The rules laid down by Sir B. Peacock have 
a general and wider bearing. He said :® “If a judge,in a 
criminal trial in the Mofussil, were to tell the jury that in 
his opinion the evidence was sufficient to justify them in 
finding the prisoner guilty, 1n a case in which, if the 
judge had been trying the case with the aid of assessors, 
the High Court would, on appeal, have reversed his judg- 
ment if upon the same evidence Xe had convicted the 
prisoner, I have no doubt that the court ought, on appeal, 
to set aside a verdict of guilty found by the jury, not- 


1 Per Jervis, C.J., Reg. v. Stubbs, Dearal. C.C. 555; 8.C. 25 L.J. M.C. 
16; oa ee B., feg. v. Moores, 7 C. & P. 270, approved 5 Suth. 


‘Cr., p- 

2 Steg. v. Noakes, 5 C. & P. 826, approved 5 Suth. Cr., p. 84. 

3 Reg. v. Malapa,11 Bom. H.C. 196; Reg. v. Budhu Nanku, 1 Bom. 
475; Reg. v. Jaffir Ali, 19 Suth. Cr. 57. 

* See re Sriram Venkatasamt, 6 Mad. H.C. 120; Reg. v. Kalté Charan, 
6 B.L.R. Appx. 86; Reg. v. Jhubboo Mahton, 8 Cal., p. 751. 

6 See Keg. v. Bustee Khan, 1 Suth. Cr. 17; Reg. v. Gunga Bishen, 
ibid. 26; Reg. v. Nim Chand, 20 Suth. Cr. 41; Reg. v. Rajcoomar Bose, 
10 B.L.R. Appx. 86. 

®° 5 Suth. Cr., pp. 87—89. 
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withstanding the advice was merely as to the weight of 
evidence.” 

“So if a judge, instead of advising a jury not to convict 
upon the mere uncorroborated evidence of an accomplice, 
were to advise them to convict upon such evidence, or were 
to tell them that the uncorroborated evidence of an accom- 
pe given under a pardon was admissible, and that it was 
or them alone to form their opinion upon it, that a con- 
viction founded upon such evidence would be legal, and 
that such evidence without corroboration might be acted on 
with as much safety as that of any other witness, I think 
the error in the direction would form a good ground of 
appeal.” ‘So also, I think it would be error in summing 
up if a judge, after pointing out the danger of acting upon 
the uncorroborated evidence of an accomplice, were to tell 
the jury that the evidence of the accomplice was corroborated 
by evidence of a fact which did not amount to any corro- 
boration at all.” 

“The Code of Criminal Procedure provides that if a 
person is convicted on a trial by jury, the appeal shall be 
admissible only upon a matter of law. But it certainly is 
not against the principle, or even the letter of the Code, 
that the Court should have power to set aside a verdict of 
guilty for an insufficient or defective summing up of the 
evidence, in a case in which, in their judgment, the verdict 
is not warranted by the facts.” ‘“ Ample protection is 
afforded to prisoners by allowing the Hizh Court to reverse 
a verdict of guilty for any error of defect in the summing 
up, whenever the Court is of opinion that a failure of 
justice has been thereby occasioned.” 

“Tt appears to me that, in all cases in which a finding of 
guilty is set aside upom appeal, the court, if it thinks it 
necessary, may order a new trial. In some cases it may 
be necessary; for example, where evidence is rae eae 
rejected, or where, for other ereasons, the Appellate Court 
is unable to form a correct opinion as to the guilt or inno- 
cence of the appellants. But when the finding and con- 
viction are objected to upon the ground that the judge did 
not properly direct the jury as tothe degree of weight which 
ought to be given to the evidence, it appears to me that 
this court, sitting as an Appellate Court, is not necessarily 
bound to send the case back for a new trial. If the Court 
are of opinion that the evidence could not, in any proper 
view of the case, support a conviction, it would be worse 
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than useless to send the case for a new trial, in order that 
the jury might have an opportunity of convicting upon such 
evidence under a proper summing up.” 

Where the judge irae roperly directed the jury, their 
verdict cannot be set aside, if they have chosen to convict 
upon the uncorroborated evidence of an accomplice.” 


§ 741. Confessions.—The law as to confessions is contained 
in ss. 24-30 of the Evidence Act, and ss. 162—164 of the 
Criminal Procedure Code. 

First, as to the persons to whom confessions may be made, 
and the mode of recording them. By the Evidence Act: 

25. “No confession made to a police officer shall be 
proved as against a person accused of any offence.” A state- 
ment, in the nature of a confession, overheard by a police- 
man, of whose presence the person making the statement 
was unaware, is not excluded by this section.® 

26. ** No confession made by any person whilst he is in the 
custody of a police officer, unless it be made in the imme- 
diate presence of a magistrate, shall be proved as against 
such person. HLaplanation.—In this section ‘magistrate ’ does 
not include the head of a village discharging magisteriul 
functions in the Presidency of Fort St. George, or in Burma 
or elsewhere, unless such headman is a magistrate exer- 
ising the power of a magistrate under the Code of Criminal 
Procedure, 1882.” 4 

27. “ Provided that when any fact is deposed to as dis- 
covered in consequence of information received from a 
person accused of any offence, in the custody of a police 
officer, so much of such information, whether it amounts 
to a confession or not, as relates distinctly to the fact 
thereby discovered, may be proved,” 

These tO rock are supplemented as follows by the 
Criminal Procedure Code :— 

“ No statement, other than a dying declaration,.made by 
any person to a police officer in the course of an investiga- 
tion under Chapter XIV. shall, if reduced to writing, be 


1 Followed Reg. v. Nawab Jan, 8 Suth. Cr. 19; Reg. v. Bykunt Nath, 
10 Suth. Cr.17; Reg. v. Sadhu Mundul, 21 Suth. Cr. 69; Reg. v. U’ Hara, 
17 Cal. 642; Reg. v. Imam, 3 Bom. H.C. C.C. 57; Rey. v. Arumuga, 12 
Mad. 196; contra Reg. v. Ganu, 6 Bom. H.C. C.C. 57, where, however, 
none of the Calcutta cases which had then been decided was 
referred to. 

2 Reg. v. Mohima Chunder, 15 Suth. Cr. 37. 

3 Reg. v. Sageena, 7 Suth. C.. 56. 

4 Act IIT. of 1891, s. 3. 
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signed by the person making it, or shall! be used as 
evidence against the accused. Nothing in this section 
shall be deemed to affect the provisions of s. 27 of the 
Indian Evidence Act” (s. 162). 

“Any magistrate not being a police officer may record 
any statement or confession made to him in the course of 
an investigation under Chapter XIV., or at any time after- 
wards before the commencement of the inquiry or trial. 
Such statements shall be recorded in such of the manners 
hereinafter prescribed for recording evidence as is, in his 
opinion, best fitted for the circumstances of the case. Such 
confessions shall be recorded and signed in the manner 
provided in s. 364, and shall then be forwarded to the 
magistrate by whom the case is to be inquired into or tried. 
No magistrate shall record any such confession unless, upon 
questioning the person making it, he has reason to believe 
that it was made voluntarily ; and when he records such 
confession he shall make a memorandum at the foot of such 
record to the following effect :—‘I believe that this con- 
fession was voluntarily made. It was taken in my presence 
and hearing, and was read over to the person making it and 
admitted by him to be correct, and it contains a full and true 
account of the statement by him.’ Signed, etc.” (s. 164). 

“If any court before which a confession or other stute- 
ment of an accused person, recorded under ss. 164 or 364, 
is tendered in evidence, finds that the provisions of such 
section have not been fully complied with by the magistrate 
recording the statement, it shall take eyidenes that such 
person duly made the statement recorded, and notwith- 
standing anything contained in the Indian Evidence Act, 
s. 91, such statement shall be admitted if the error has not 
injured the accused as te his defence on the merits” (s. 533). 

§ 742. The provisions of ss. 25 and 26 of the Evidence 
Act differ from those of s. 162 of the Criminal Procedure 
Code, in that the former are limited to confessions, the 
latter extend to all statements. It constantly happens that 
@ man when charged with an offence makes a statement in 
which he admits, aud explains away, something which tells 
against him. This is not a confession, but a defence, and 
does not come within the former Act.? It is different where 

1 Act X. of 1886, s. 6. 

2 Reg. v. Nabadwip Goswami, 1 B.L.R. O. Cr. 15, p. 20; Reg. v. 


Macdonald, 10 B.L.R. Appx. 2; Reg. v. Dabee Pershad, 6 Cal. 530; Leg. 
v. Jayrup, 7 All. 646; Reg. v. Meher Ali, 15 Cal. 589; contra, Reg. Ve 


Pandharmath, 6 Bom. 34. 
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the statement, though it may not amount toa full confession, 
contains an admission of criminating facts which would form 
important evidence against him, and is not offered for the 
purpose of accounting for other facts.’ All such statements, 
if they come within s. 162 of the Criminal Procedure Code, 
would be excluded. Where the confession is excluded by 
these sections, the rule is so rigidly enforced, that when 
the counsel for the defence had elicited part of the state- 
ment on cross-examination, Field, J., refused to allow the 
policeman on re-examination to state another part which 
criminated the prisoner.” 

§ 743. Confessions or statements as above described can- 
not be used against the accused, nor are they evid=nce for 
him. Where, however, the person who made the , , opment 
is produced as 4 witness, he may be cross-examkytoemepOD 
it, and the writing may be used to refresh the - of 
the policeman to whom the statement was madt, is in the ¥ 

erson who heard it.2 Where the confession ha tye jmme-& 

y @ person who is being tried jointly with an., gopsinst t 
other, it has been held, may prove it as evidence Ree’ doe* 
favour, although under ss. 25 or 26 of the Evidel... Act 
it could not be used against the person making it, In such 
a case the jury must be warned not to give any \attention 
to it as regards the latter person.* " 

A village magistrate in Madras is not a polic-e officer 
within the meaning of the above sections.®5 Any member 
of the police force, however high his rank, does com,e within 
the term. 

In order to establish thut a person is in the custody of 
a police officer under s. 26 of the Evidence Act, it is not 
necessary to show a formal arrest. Where the accused 
person is in presence of the police, who are investigating 
a Charge in which he is implicated, and his situation is such 
that he could uot depart at his own free will, this is a 
sufficient custody.7 Any stutement made by a person in 
custody, and not in the presence of a magistrate, is exciuded, 
whether made to a police ofticer or to a private person.® 

1 Reg. v. Nana, 14 Bom. 260; Rez. v. Javecharam, 19 Bom. 363. 

2 Reg. v. Mathews, 10 Cal. 1022. 

3 Rey. v. Sitaram Vithal, 11 Bom. 657; Reg. v. Uttamchand, 11 Bom. 
11.0. 120; Reg. v. Taj Khan, 17 All. 57. 

4 Reg. v. Pitamber Jina, 2 Bom. 61. 

& Rez. v. Sama Papi, T Mad. 287. 

“ Per Garth, C.J., Reg. v. Hurribole Chunder, 1 Cal., p. 215. 


* Re Choda Atchenah, 8 Mad. H.C. 318. 
§ Per Garth, C.J., 1 Cal., p. 215. 
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§ 744. Discovery resulting from inadmissible Confession.— 
Where a statement has been made which would be inadmis- 
sible under ss. 25 or 26 of the Evidence Act,! or under s. 162 
of the Criminal Procedure Code, it is provided by s. 27 that 
so much of any information given in tbat statement as 
relates to any fact discovered thereby is admissible. The 
effect of this section was Ae fully explained by West, J., 
in Reg. v. Jora Hagji:? “ Whatever be the nature of the 
fact discovered, that fact must, in all cases, be relevant to 
the case, and the connection between it and the statement 
made must have been such, that that statement constituted 
the information through which the discovery was made, in 
order to render the statement admissible. Other statements 
connected with the one thus made evidence, and so mediately, 
but not necessarily or directly, connected with the fact dis- 
covered, are not to be admitted, as this would rather be an 
evasion than a fulfilment of the law, which is designed to 
guard persons accused of offences against unfair practices on 
the part of the police. For instance, a man says, ‘ You will 
find a stick at such and sucha place. I killed Rama with 
it.’ A policeman in such a case may be allowed to say he 
went to the place indicated and found tlie stick, but any 
statement as to the confession of murder would be inadmis- 
sible. If, instead of ‘ You will find,’ the prisoner has said, 
‘I placed a sword or knife in such a spot,’ where it was 
found, that too, though it involves an admission of a par- 
ticular act on the prisoner’s part, is admissible, because it 
is the information which has directly led to the discovery, 
and is thus distinctly, and independently of any other state- 
ment, connected with it. But if, besides this, the prisoner 
has said what induced him tv put the knife or sword where 
it was found, that part of his statement, as it has not 
furthered, much less caused the statement, is inadmissible.”’ 
As the Madras High Court put it: “The test is, was the 
fact discovered by reason of the information, and how much 
of the information was the immediate cause of the act 
(being ?) discovered, and was as such a relevant fact?” ® 


§ 745. In order to let in the information which leads to a 


1 See, as to s. 25, ey. v. Babu Lal, 6 All. 509. 

2 11 Bom. H.C. 242. 

3 Reg. v. Commer Sahib, 12 Mad. 153; per Straight, Offg. C.J., Reg. 
v. Babu Lal, 6 All., at p. 546; per Norris, J., Adu Shikdar v. Reg., 11 
Cal., p. 641; per Sargent, C.J., Hey. v. Nana, 14 Bom., p. 265. The 
decision in Rez. v. Pugaree Shaha, 19 Suth. Cr. 51, where the whole 
details of the murder were admitted, is clearly bad law. 
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discovery, “the fact discovered must be one which, of its 
own force, independently of the confession, would be admis- 
sible in evidence.” ? f a man says, “ Ramasami and I 
murdered the girl. I threw the hatchet into a ditch near 
the place of the murder, and he took off her anklets and hid 
them in his back yard,” and the hatchet and anklets are 
found accordingly, these facts would be material, however 
the discovery was made. Being found in consequence of 
the statement, evidences, first, that the statement was not 
concocted ; secondly, that it was made by a person who 
took part in the murder. If the statement was, “ You will 
find the knife with which Ramasami murdered the girl in 
his hut, and six annas which he took from her in his box,” 
the finding of a knife and six annas would have no bearing 
upon the murder. The statement might be invented either 
by the police or by the person making it, and the discovery 
would add nothing to the credibility of either. 


§ 746. Further, the discovery must be made in conse- 
quence of the information. Where one of several accused 
persons gives information from which a discovery is made, 
and then the others give the same information, the first 
statement becomes admissible, so far as it relates to the fact 
discovered, but not the other statements from which nothing 
resulted.? A person who was accused of murder gave up to 
the police a knife, with which he said he had committed the 
murder, and then took them to the place where the bod 
had been found, and pointed out the girl’s anklets, whic 
were concealed under some leaves. is statements as to 
both the knife and the anklets were held inadmissible, as 
both articles were found in consequence of his act in giving 
them up, not in consequence of his information.® A similar 
decision was given in Bombay, where the accused were 
charged with stealing some jwarit. They admitted before 
the police that they had stolen the jwart, and produced a 
jar in which they had concedled it.‘ A contrary decision 
was given in a later case, where a prisoner was charged 
with receiving stolen property. He said he had buried the 
property in a field, and then took the police to the spot, 
and himself dug it up. The previous cases were cited, but 
Sergent, C.J., said: “‘ Whether the statement made by the 


1 Re Choda Atchenar, 3 Mad. H.C. 318; per West, J., Reg. v. Rama 
Birapa, 3 Bom., p. 16. 

2 Reg. v. Ram Churn Chung, 24 Suth. Cr. 36. 

3 Rey. v. Pancham, 4 All. 198. 4 Rey. v. Kamalia, 10 Bom. 595. 
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accused is of such a detailed description as to enable the 
police themselves to discover the property, or only of such 
a nature as to require his assistance in discovering the 
exact spot where the property is, cannot in our opinion, 
affect the question. In both cases there is the guarantee 
afforded by the discovery of the property for the correctness 
of the accused’s statement, which is presumably the ground 
of the exception to the general rule. The distinction 
sought to be drawn appears to us, therefore, to be without 
substance.” 1 In the cases of the knife and the jwart, it is 
probable the information was inadmissible on the ground 
prone y stated, viz. that the articles, when found, had no 

earlng on the charge except through the statement. 
Apart trom this objection, it is difficult to see how it could 
be said that their discovery did not arise from the informa- 
tion. Except for it, the police would have taken no notice 
of either. 

§ 747. Where it is sought to make a statement admis- 
sible under s. 164 of the Criminal Procedure Code, it is not 
necessary to show that the magistrate before whom it was 
made had jurisdiction to hold a preliminary inquiry into 
the offence charged. ‘The practice of taking prisoners 
before magistrates not having jurisdiction in the case, for 
the purpose of getting a confession recorded, is not gene- 
rally desirable ;.but such a confession is legally admissible 
in evidence when duly proved.”2 The confession, however, 
must be bond fide made to and recorded by the magistrate. 
His presence while the confession is being made to the 
police is not sufficient. If the accused is in custody of the 
police, the statement, if it amounts to a confession, must be 
made to a magistrate exercising powers under the Criminal 
Procedure Code.* ° 

§ 748. It seems by no means settled how far the express 
directions of s. 164 and of s. 364, as to the mode of record- 
ing the statement of an acctised person, can be set aside 
under the powers given by s. 533. It has been held not to 
be a fatal objection that the statement was recorded in 
narrative form, and not by way of question und answer ;° 

1 Reg. v. Nana, F.B., 14 Bom. 260. 

2 Per curiam, Reg. v. Vahala Jetha, 11 Bom. H.C. C.C. 56; Reg. v. 
Bharma, 11 Bom. 702. 

8 Reg. v. Domun Rahar, 12 Suth. Cr. 82. 

4 See the Amending Act, III. of 1891, s. 3, which overrules Rey. v. 


Ramanjiya, 2 Mad. 5. 
& Re Munshi Sheikh, 8 Cal. 616; Fekoo Mahto v. Reg., 14 Cal. 539. 
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or that the signature or attestation of the accused was not 
obtained ;? or that the memorandum attached to the state- 
ment by the magistrate varied’ from the form given ; ? while 
the Madras Hi rh Court has laid it down generally that 
evidence might be taken that a confession had been recorded, 
though the magistrate’s procedure had been irregular.® 
Where the certificate attached to a confession was not 
written on the day on which the confession was recorded, 
it was held that the confession could not be received in 
evidence. No point was raised as to whether this was an 
irregularity which might be remedied under the last clause 
of s. 346 of the Act of 1872, which corresponds with s. 533 
of the Act of 1882.4 So a total want of the certificate or 
attestation of the magistrate was held fatal to the admission 
of the confession.© ‘There has been a difference of opinion 
as to whether the rule which requires the statement to be 
recorded in the language in which the accused is examined, 
where it is practicable, can ever be dispensed with. Ina 
Full Bench case in Calcutta, where, however, it was not 
necessary to decide the point, grave doubts were expressed 
as to whether such an irregularity would be cured by s. 533.® 
In two other cases it was expressly decided that it could not 
be so cured ;* while in later cases the Calcutta Court dis- 
agreed with this view, but did not refer the question to a 
Full Bench, as they considered that they might assume that 
it was not practicable to take down the statement in the 
language in which it was given.® It is obvious that the 
same irregularity might, in different cases, have a very 
different effect as to injuring the accused in his defence on 
the merits. The principle laid down in the Madras case, 
“that the provisions of s. 164 are imperative, and that 
s. 533 will not render the confesyon admissible, where no 
attempt at all has been made to conform to its provisions,”’ 
seems unduly inflexible, and difficult to carry out without 
absolutely annulling s. 533. « 

1 Tita Maya v. Reg., 8 Cal. 618, n. 

* Reg. v. Bhairon Singh, 8 All. 838. 

3 Reg. v. Ramanjiya, 2 Mad. 5. 

* Reg. v. Daji Narsu, 6 Bom. 288. 

. v. Bhikaree, 15 Suth. 68; Reg. v. Radhu Jana, 3 B.L.R. A. 


8 Reg. v. Nilmadhub Mitter, 15 Cal. 595. 

7 Reg. v. Viran, 9 Mad. 224; Jat Narayan Rat v. Re7z., 17 Cal. 862. 

8 Lalchand v. Reg., 18 Cal. 549; Reg. v. Sagal Samba, 21 Cal. 642, at 
Pp. a Reg. v. Razai Mia, 22 Cal. 817; Jteg. v. Moonsai Bibee, 24 Suth. 

r. 54. 
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§ 749. The provisions of s. 164 do not apply to the case 
of confessions taken by the magistrate who is actually in- 
vestigating the case and examining the witnesses preparatory 
to commitment. He is to act according to s. 364. The 
former section applies to a case where some other magistrate 
takes a confession and forwards it to the magistrate by 
whom the case is inquired into or tried... Under either 
section the confession or statement of the accused must be 
recorded in writing in the manner specified; and if this is 
not done at all, or if it is done in a manner which does not 
conform to the law, and cannot be cured by s. 533, then 1t 
is wholly inadmissible, and oral evidence of the statement 
actually made cannot be received.? 


§ 750. Inducements to confess.—Secondly, the law as to 
the effect of inducements upon the admissibility of confes- 
sions is laid down as follows in the Evidence Act and 
Criminal Procedure Code :— 

“A confession made by an accused person is irrelevant 
in a criminal proceeding, if the making of the confession 
appears to the Court to have been caused by any induce- 
ment, threat, or promise® having reference tv the charge 
against the accused person, proceeding from a person in 
authority, and sufficient, in the opinion of the Court, to give 
the accused person grounds, which would appear to him 
reasonuble, for supposing that by making it he would gain 
uny advantage or avoid any evil of a temporal nature in 
reference to the proceedings against him.” * 

“If such a contession as 1s referred to in s. 24 is made after 
the impression caused by any such inducement, threat, or 
promise has,in the opinion of the Court, been fully removed, 
it is relevant.” ° 

“Tf such a confession fs otherwise relevant, it does not 
become irrelevant merely because it was made under a 
promise of secrecy,®° or in consequence of a deception 

ractised on the accused person ‘for the purpose of obtaining 
at,? or when he was drunk, or because it was made in answer 


1 Reg. v. Jetoo, 23 Suth. Cr. 16; Reg. v. Anuntram Singh, 5 Cal. 944. 
2 Reg. v. Bai Ratan, 10 Bom. H.C. 166; Reg. v. Mannoo Tamoola, 4 
a 696; Reg. v. Viran, 9 Mad. 224; Jat Narayan Rai v. Reg., 17 Cal. 


: “Reg. v. Dhuram Dutt, 8 Suth. Cr. 18; re Bishoo Manjee, 9 Suth. 


Cr. 16. 
4 Act I. of 1872, s. 24. 5 Ibid., 3. 28. 
6 R. v. Shaw, 6 C. & P. 372. 7 R. v. Derringion, 2 C. & P. 418. 
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to questions which he need not have answered, whatever 
may have been the form of those questions, or because he 
was not warned that he was not bound to make such con- 
fession, and that evidence of it might be given against 
him.” ? 

‘““No police officer or person in authority shall offer or 
make, or cause to be offered or made, any such inducement, 
threat, or promise as is mentioned in the Indian Evidence 
Act, 1872, s. 24. 

But no police officer or other person shall prevent, by any 
caution or otherwise, any person from making, in the course 
of any investigation under this chapter, any statement 
which he may be disposed to make of his own free will.” ? 

The above rules are substantially the same as those laid 
down in England.® The threat, promise, or inducement 
relied on as rendering the confession inadmissible must 
have proceeded from a person in authority, otherwise there 
ean be no reason to suppose that the accused would be 
influenced to make an untrue statement. As to who is a 
person in authority, it is said “that all who are engaged in 
the apprehension, prosecution, or examination of a prisoner 
are considered as persons of such authority that their in- 
ducements will exclude any confession thereby obtained. 
Thus an inducement held out by the prosecutor, the prose- 
cutor’s wife, or his attorney, or by a constable or other 
officer, or some person assisting n constable or the prosecutor 
in the apprehension or detention of the prisoner, or by a 
magistrate acting in the business, or other magistrate, or 
magistrate’s clerk, or by a gaoler, or chaplain of a gaol, or 
by a person having authority over the prisoner, as by the 
captain of a vessel to one of his crew, or by a master or a 
mistress to a servant, or by a person having authority in the 
matter, or by a person in the presence of one in authority 
with his assent, whether direct or implied, will be sufficient 
to exclude a confession made in consequence of such induce- 
ment.” 5 Where the charge was against a booking-clerk in a 
railway, the travelling auditor of the company, who found 
out the defalcation, was held to be a person in authority.® 


1 Jbid., 8. 29. 2 Crim. P.C., s. 163. 

3 See as to the English law, 8 Russell, C. & M., bk. vi., ch. 4. Its 
authority is very high, as it was written by the late judge, Sir Edward 
Vaughan Williams. See per Lord Coleridge, C.J., 7 Q.B.D., p. 51. 

4 R. v. Gibbons, 1 C. & P. 97. 

5 8 Russ. 468, and cases cited. 

6 Reg. v. Navrojt Dadabat, 9 Bom. H.C. 358. 
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The wife of a constable is not an authority;! nor is a 
punchayet which is examining a criminal charge with a 


view to consider whether the person accused ought to be 
excommunicated.* 


§ 751. The inducement must have reference to the 
charge, and must be such as might reasonably induce the 
person to whom it is addressed to suppose that by making 
a confession he would gain some advantage, or avoid some 
evil of a temporal natnre, in reference to the proceedings 
against him, that is, to the criminal proceeding then going 
on. Therefore, the statement made to a punchayet in the 
last-named case was held admissible, as the inducement held 
out referred only to the caste proceeding. In a case where 
@ murder was committed in the course of a mutiny on board 
ship, the captain compelled the mutineers to give themselves 
up as prisoners by threatening them with a loaded rifle. 
One of the sailors while under confinement afterwards 
made a confession in reference to the murder. Phear, J., 
held that it was inadmissible. “It was immaterial that the 
threat was not for the purpose of extorting the confession, 
but in order to suppress an attempt at mutiny.”’? Spiritual 
advice to an accused person to confess whatever lay upon 
his conscience for the good of his soul is not within the Act. 
Where a deputy magistrate prefaced a confession with the 
note, “ After excluding from my presence the police officers 
who brought him, I warned the accused that what he would 
say would go as evidence against him, so he had better tell 
the truth,” Field, J., excluded the confession, saying “ that 
to tell a prisoner that he had better teil the truth is a 
violation of the provisions of the law. See s. 163 of the 
Crim. P.C.”=> In an earlier case, Sir Barnes Peacock, C.J., 
said : ‘Some cases have Bone to the extent of saying that a 
statement is not admissible if it is obtained by telling the 
prisoner he had better tell the truth. For my own part, I 
cannot see any objection to telfing every man that he had 
better tell the truth, but that is very different from telling 
a man that he had better confess, when you do not know 
whether he is innocent or guilty.”® It is evident that the 


1 Reg. v. Hardwick, 1 Phill. Ev. 408. 

2 Rey. v. Mohan Lai, 4 All. 46. 

3 Reg. v. Hicks, 10 B.L.R. Appx. 1, sed quere. 

4 R.v. Gilham, R. & M. 186. 

5 Rey. v. Uzeer, 10 Cal. 775. 

6 Reg. v. Nabadwip Goswami, 1 B.L.R. O. Cr., at p. 22. 
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words “you had better tell the truth” may bear two 
meanings. Where they are sip te an entreaty, however 
solemnly urged, that the person should tell the truth, they 
contain no inducement.!. Where they may be understood 
to convey a covert menace, or a suggestion of advantage, 
they would be an inducement.2. A statement to a person 
that anything that he may say will be taken down and used 
for or against him at his trial, or that they would be glad to 
hear anything he could say in his defence, and send to any 
person to assist him, is an inducement. There is no induce- 
nent in saying, “ He need not say anything to criminate 
himself. hat he did say would be taken down aud used 
as evidence against hiin.” * 

§ 752. In determining whether an inducement has ceased 
to operate within the meaning of s. 28, ‘‘it will be material 
to consider the nature of such inducement, the time and 
circumstances under which it was made, the situation of the 
person making it, the time which has intervened between 
the inducement and the confession, and whether there has 
been any caution given, and if so, whether that caution has 
been given generally, or expressly and specifically with 
reference to the inducement held out.” If a constable has 
advised a prisoner tu confess, and then taken him before a 
magistrate, who cautions him not to criminate himself, his 
confession to the magistrate is admissible. So, if a person 
bas been urged to confess in order to escape being taken 
before the wagistrate, any statement made while there is 
still hope of not being taken is admissible. A statement 
made aiter arrest and on the way to the magistrate is 
admissible, the only motive for coniession being removed.® 


§ 753. Section 24 of the Evidence Act, which makes 
inadmissible a confession which is otherwise unobjectionable, 
if it appears to the Court to have been caused by any induce- 
ment, seems to throw it upon the party who has made the 
confession to get rid of it, dnd this cannot be done by his 
own unsupported assertions at a subsequent stage of tlie 


1 R. v. Wild, 1 Mood. 452; Reg. v. Reeve, L.R., 1 C.C. 362; Reg. v. 
Jarvis, L.R., 1 C.C. 96. 

2 Reg. v. Garner, 1 Den. 3829; Reg. v. Baldrey, 2 Den. 480; S.C. 21 
L.J. M.C. 130. 

3 Reg. v. Drew, 8 C. & P. 140; Reg. v. Hornbrook, 1 Cox, 54. 

* Reg. v. Baldrey, wb. sup. 

6 R. v. Lingate, cited 3 Russ. 460; see Reg. v. Navroji Dadabai, 9 
Bom. H.C., at p. 870. 

S R. v. Grifiths, cited 3 Russ. 463. 
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roceedings.! Conversely, where a vitiating influence has 
n shown, it is for the prosecution to make out that it has 
been removed. In England there seems to be a conflict of 
opinion as to whether it is, or is not necessary for the Crown 
to show, in the first instance, that the confession was volun- 
tary.? Practically what happens is this: As soon as a 
witness begins to prove a confession, the prisoner’s counsel 
interposes, and questions him as to the circumstances under 
which it was made. If nothing is elicited to throw dis- 
credit upon it, the evidence is received, subject to being 
rejected if undue influence is afterwards shown. If the 
cross-examination throws any doubt upon the confession, 
the Crown must remove the doubt before the witness is 
allowed to state the confession. In all cases it is the duty 
of the judge to decide upon the facts before him, whether 
the evidence of the confession is admissible. This is nota 
question for the jury.* 


§ 754. Effect of Confession.—Thirdly, as to the effect to 
be given to a confession. The general rule, of course, is, 
that the confession of one man is wholly inadmissible as 
against any other. An exception to this rule has been 
introduced by s. 30 of the Evidence Act. 

‘‘ When more persons than one are being tried jointly for 
the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such con- 
fession as against such other person as well as against the 
person who makes such confession. 

“ Explanation.—Offence, as used in this section, includes 
the abetment of, or attempt to commit the offence.”’ 4 

See also the Explanation to zllus. (6) in s. 114, which 
was stated by Phear, J., to refer to the sworn evidence of 
accomplices, not to mere confessions under s. 30.° 

The person whose confession is to be used must be a 
person who is being tried. “Therefore, if he has pleaded 
guilty, his confession cannot be considered against those 


1 Reg. v. Bulvant, 11 Bom. H.C. 137. 

2 Rey. v. Garner, 1 Den. 329; Rey. v. Warringham, 2 Den. 447. 

3 Crim. P.C., 8s. 298; R. v. Nute, cited 3 Russ. 458. As to using a 
confession which has been subsequently retracted, see Reg. v. Gharya, 
19 Bom. 701. 

4 Act III. of 1891, s. 4. 

5 Reg. v. Sadhu Mundul, 21 Suth. Cr., p. 71; see also per Jackson, J., 


4 Cal., p. 494. 
30 
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who take their trial! Nor can it be used if from any cause, 
such as the absence of a legal commitment, the confessing 
ee has to be dismissed from the proceedings.2, He must 
tried jointly with the others, and therefore necessarily 

at the same time,® and for the same offence. Where the 
offences are distinct, though cognate—as dacoity and 
receiving goods known to have been taken in a dacoity— 
s. 30 does not apply. Further, “before a confession of a 
person jointly tried with the prisoner can be taken into 
consideration against him, it must appear that that con- 
fession implicates the confessing person substantially to the 
same extent as it implicates the person against whom it is 
to be used, in the commission of the offence for which the 
risoners are being jointly tried. It is this implication of 
imself by the confessing person which is intended by the 
Legislature to take the place as it were of the sanction of an 
oath, or rather which is supposed to serve as some guarantee 
for the truth of the accusation against the other.”®> There- 
fore statements, however criminating, which are intended 
by the prisoner to exculpate himself, or to reduce his guilt 
to something lower than that which is alleged against the 
others and against himself, cannot be taken into considera- 
tion against any one but himself. Where, however, “ two 
persons are accused of an offence of the same definition, 
arising out of a single transaction, the contession of one 
may be used against the other, though it inculpates himself 
through acts separable from those ascribed to his accom- 
plice, and capable, therefore, of constituting a separate 
offence from that of the accomplice.” As for instance, 
where A and B were tried jointly tor passing off counterfeit 
eoin, and B made a confession that he had done so, but said 
that A had given him the coins fon the purpose, and that 
he was merely his subordinate agent, the confession was 
held to be admissible; the Court remarked, however, that 
“such confession wants in a zreat measure the intended 


1 Reg. v. Kalu Patil, 11 Bom. H.C. 146; Venkatasami v. Reg., 7 Mad. 
102; Heg. v. Pahuji, 19 Bom. 195; Reg. v. Pirbhu, 17 All. 524. 

2 Reg. v. Jagat Chandra, 22 Cal. 50, at p. 72. 

* Reg. v. Sheikh Buxoo, 21 Suth. Cr. 65. 

* Reg. v. Bala Patel, 6 Bom. 63; Deputy Legal Remembrancer v. 
Karuna, 22 Cal. 164. 

5 Per Phear, J., Reg. v. Belat Ali, 10 B.L.R. 453. 

S Reg. v. Ganraj, 2 All. 444; Reg. v. Mula, ibid. 646; Reg. v. Jagrup, 
ore ; Noor Bua v. Reg., 6 Cal. 279; Reg. v. Daji Narsu, 6 Bom. 
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guarantee of truth. It is self-seeking according to the 
ideas of him who makes it, and cannot be relied on.” ? 


§ 755. As regards the use to be made of such confessions, 
Jackson, J., said: “I think the obvious intention of the 
Legislature was, that when, as against such person, there is 
evidence tending to his conviction, the truth or complete- 
ness of this evidence being the matter in question, the 
circumstance of such person being implicated by the con- 
fession of one of those who are jointly tried with him, 
should be taken into consideration as bearing upon the 
truth or sufficiency of the evidence.”? The credit to be 
ascribed to such confessions is even less than should be 
given to an accomplice, who is sworn and subject to cross- 
examination. They require corroboration as much as 
accom plices.2 A conviction depending merely upon the 
confession of another prisoner without corroboration would 
be set aside, as resting on evidence which was legally 
insufficient,* and the corroboration which is required must 
be such further evidence, whether direct or circumstantial, 
as would, if believed, be itself sufficient to warrant a con- 
viction.5 The court which may take the confession into 
consideration includes the jury as well as the judge.® 

In two cases the judge adopted the singular course of 
examining the prisoners at the end of the trial, and re- 
quiring all the prisoners except the one under examination 
to leave the court. He then made use, against each of the 
prisoners, of the statements elicited behind their back from 
the others. In each case the High Court held that the 
proceeding was wholly illegal, and that the statements 
must be excluded from consideration, except as regards the 
persons who made them.’ It seems to me very doubtful 
whether statements elfeited by such a process come within 
the meaning of s. 30 as confessions. 


§ 756. Examination of Agcused.—There are two well- 


1 Rey. v. Nur Mahomed, 6 Bom. 223. 

2 Reg. v. Chunder Bhuttacharjee, 24 Suth. Cr. 42. 

3 Reg. v. Jafir Alt, 19 Suth. Cr. 57; Zteg. v. Sadhu Mundul, 21 Suth. 
‘Or., at p. 71; Reg. v. Naga, 23 Suth. Cr. 24; Reg. v. Dosa Jiva, 10 
Bom. 231. 

47 Mad. H.C. Rulings 15; Reg. v. Ambigara, 1 Mad. 163; Reg. v. 
Bhawani, 1 All. 664. 

5 Reg. v. Ashutosh Chuckerbutty, 4 Cal. 483. 

8 Tbid., ub. sup. 

7 Reg. v. Chandra Nath, 7 Cal. 65; Reg. v. Lakshman Bala, 6 Bom. 
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known systems of dealing with prisoners, which are directly 
opposed to each other. In France, the accused is the first 
and principal witness for the prosecution. Naturally he is 
an unwilling witness, and accordingly the presiding judge, 
who conducts his interrogation, cross-examines him, brow- 
beats him, puts every sort of criminating statement into his 
mouth, and assumes his guilt throughout in a manner 
which, to our ideas, is fur from edifying. In England, no 
question can be put to a prisoner, for fear his answer might 

rejudice his case. The result is that, if in his own interest 
it is desirable to clear up any difficulty, it is impossible to 
apply for information tv the only person in court who can 
give it. No doubt he is told at one time that he may cross- 
examine the witnesses; at another time, that he may say 
anything he wishes tv the jury; but in general this is a 
mere farce. It hardly ever happens that a prisoner, however 
innocent, understands the real difficulty of his case, and the 
mode in which it might be cleared up. If he does show any 
such perception, he is generally a hardened and habitual 
offender. he Indian system sims at avoiding the evils of 
each system, and simply tries to assist justice, which is 
equally desirous to convict the guilty and to acquit the 
innocent. This is effected by s. 342 of the Criminal Pro- 
cedure Code. 

“For the purpose of enabling the accused to explain any 
circumstances appearing in the evidence against him, the 
Court may, at any stage of any inquiry or trial, without 
previously warning the uccused, put such questions to him 
as the Court considers necessary, and shall, for the purpose 
aforesaid, question him generally on the case, after the 
witnesses for the prusecution have been examined, and 
before he is called on for his deferce. The accused shalt 
not render himself liable to punishment by refusing to 
answer such questions, or by giving false answers to them ; 
but the Court and the jury (if any) may draw such inference 
from such refusal or answers as it thinks just. 

“The answers given by the accused may be taken into 
consideration in such inquiry or trial, and put in evidence 
for or against him in any other inquiry into, or trial for, 
any other offence which such auswers may tend to show he 
has committed. 

“No oath shall be administered to the accused.” 


§ 757. It will be seen that the object of this section is not 
to convict the prisoner out of his own mouth, but to supply 
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bim with the opportunity of putting his own knowledge of 
the facts at the service of the Court. ‘“ The Sessions Court 
is not to establish a Court of Inquisition, and to force a 
prisoner to convict himself by making some criminating 
admissions, after a series of searching questions, the exact 
effect of which he may not readily comprehend. ‘The real 
object is to enable a judge to ascertain from time to time 
from a prisoner, particularly if he is undefended, what 
explanation he may desire to offer regarding any fact stated 
bv a witness, or, after the close of the case, how he can meet 
what the judge may consider to be damnatory evidence 
against him.”’ The examination of the accused cannot be 
used for the purpose of adding to the evidence against 
himself or his fellow-prisoners, or of connecting him witli 
matters by which the case against him might be strengthened, 
or of eliciting facts which might prejudice him with the 
jury.” Still less can it be used for the purpose of ascer- 
taining what witnesses the accused intends to call, or what 
evidence they will give, or what his defence is.* 

The examination may take place at any stage of the 
inquiry or trial; it shall take place at the close of the 
prosecution ; but in either case it is to be an examination 
limited to the purpose of explaining the evidence, that is, 
the evidence already given in the trial. It is wholly 
irregular to commence the trial by an examination : first, 
because at that stage of the proceedings there has been no 
evidence given which the prisoner can be called on to 
explain ; and, secondly, because such a course will neces- 
sarily prejudice him in the minds of both the judge and 
the jury.® 

§ 758. The judge ought to explain to the prisoner, before 
he commences his examination, what use can be made of 
either his answers or his silence, and that he need not 
answer at all if he does not wish. Failure to do so does 
not, however, in any way affect the admissibility of his 
answers... The procedure where such an examination takes 
place before the committing magistrate, is stated in Reg. 


1 Per Prinsep, J., Hossein Buksh v. Reg., 6 Cal., p. 102; re Verabadra 
Gaud, 1 Mad. H.C. 199. 

2 Hurry Churn Chuckerbutty v. Reg., 10 Cal., p. 143. 

4+ Reg. v. Hargobind Singh, 14 All., p. 253. 

* Reg. v. Hargobind, ub. sup. 

5 Hossein Buksh v. Reg., ub. sup. 

° Re Dinoo Roy, 16 Suth. Cr. 21; Rey. v. Nabadwip Goswami, 1 
B.L.R. O. Cr., p. 23. 
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v. Yakub Khan} When the evidence for the prosecution 
does not establish any criminal charge, no such examination 
should take place.” : 

The word “accused” in s. 342 means @ person over 
whom the magistrate or other court is exercising jurisdic- 
tion.® 

The Bombay High Court appears to have ruled that the 
examination of an accused person before he is put on his 
defence is compulsory.4 On the other hand, the Madras 
High Court seems to have ruled that no such examination 
should take place when the prisoner has placed himself 
absolutely in the hands of his pleader.© Probably this rule 
is not intended to be inflexible ; a good deal would depend 
upon the competence of the defence. Sometimes, too, even 
the most skilful advocate will shrink from asking a question, 
the answer to which would be decisive for or against his 
client. This is the very case in which the judge should 
give the prisoner the chance of throwing light on the 
matter, if he chooses to do so. 

Where the statement of the accused has been made 
before the committing magistrate, the magistrate’s attesta- 
tion is prima facie evidence that the statement was made, 
and that the proceedings were regular. The absence of a 
proper attestation by the magistrate renders the statement 
inadmissible.” 

§ 759. Dying Declarations in criminal cases are governed 
by the Evidence Act, s. 32 (1), which makes admissible 
“statements, writter or verbal, of relevant facts made by a. 
person who is dead, where the statement is made by a person 
as to the cause of his death, or as to any of the circumstances 
of the transaction which resulted in his death, in cases in 
which the cause of that person’s death comes into question. 
Such statements are relevant, whether the person who made 
them was or was not, at the time when they were made, 
under expectation of death, and whatever may be the nature 


1 6 All, at p. 256. 
4+ Reg. v. Shama Sunker Biswas, 10 Suth. Cr. 25. 
3 Rey. v. Mona Puna, 16 Bom. 661. 
* Re Bava Chela, Bom. H.C. Cr. Ruling, 8th Jan., 1886, cited Soloni,. 
Crim. P.C., 3rd outs P 2338. 
5 Gandt Patatya, Mad. H.C. Pro., 11th Dec., 1885, Weir, 955. 
re 8 oo v. Jaga Poley, 11 Suth. Cr. 39; Reg. v. Misser Sheikh, 14 Suth.. 
r. 9. 
- @ aus v. Mt. Nirani, 7 Suth. Cr. 49; Reg. v. Chupput, 15 Suth. 
r. 
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of the proceeding in which the cause of his death comes 
into question.” 

This definition gets rid of the refinements introduced by 
English law in consequence of the necessity of proving that 
the declaration was made under a sense of impending death. 
The idea that there was anything particularly truthful in 
such declarations was probably more fanciful than real. 
Under the Evidence Act they are admitted, with many 
other classes of hearsay, on the general principle that it is 
unwise to exclude that which is often the only testimony 
that can be obtained. The application of such declarations is 
also enlarged. Under English law, they are only receivable 
where the death to which they relate is itself the subject of 
a charge of culpable homicide. Under the Act they are 
admissible, whatever the nature or purpose of the proceeding 
may be, whether civil or criminal, provided it is necessary 
in that proceeding to decide how a particular death was 
brought about. Where the statement has been made with 
reference to one charge, it is equally admissible after the 
death of the declarant for any other, provided the purpose 
to which it is applied comes within the meaning of the 
section of the Evidence Act.” 


§ 760. Where the deceased was questioned shortly before 
her death as to the circumstances under which she was 
injured, and, being unable to speak though still conseious, 
replied by signs, the Allahabad High Court, being satisfied 
that she understood the questions put to her, and that the 
meaning of her signs was beyond doubt, held that the 
questions and signs taken toyetlier amounted to a verbal 
statement within s. 32.8 

Where the declaration is not taken in presence of the 
person against whom ié is used, so that he might cross- 
examine the declarant, it is not a deposition, and therefore 
is not receivable under s. 80 of the Evidence Act merely 
by proof of the signature of the magistrate by whom it was 
recorded. It must be proved by some one who heard it, 
and who can identify the person who made it as the person 
whose death is the subject of inquiry. The writing in which 
the statement was recorded at the time can only be used. 
for the purpose of refreshing the memory of the writer, or 


1 See sllus. (a); Reg. v. Bisserunjun, 6 Suth. Cr. 75; Reg. v. Ujrail, 
3 N.W.P. 212. : 

2 Reg. v. Rochia Mohato, 7 Cal. 42. 

3 Reg. v. Abdullah, 7 All. 385. 
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of any other person who is authorized by s. 159 of the 
Evidence Act to use it with that object... Where in a case 
of murder tried before assessors, the judge acted on a state- 
ment made by the deceased, which was not recorded till 
after the cluse of the trial and the discharge of the assessors, 
this was held to be a material irregularity which was not 
cured by s. 437 of the Criminal Procedure Code.” 


§ 761. Character is material in criminal proceedings, first 
as affecting the witnes<es, and secondly us affecting the 
accused. As regards witnesses, the mode in which their 
character may be inquired into, by cross-examination or by 
direct evidence in contradiction of their statements on 
cross-examination, is fully laid down in the Evidence Act, 
ss. 146—155. The character of the witness in relation to 
the charge upon which he is examined will always be 
relevant under s. 132, where it is suggested that he was 
himself an accomplice in the crime; both because every 
particular in regard to the persons connected with a crime 
is iteelf relevant, and also because the fact that he is an 
accomplice, places him among a class of witnesses whom the 
law requires to be treated in a special manner? It will also 
be material in case of rape, where it is suggested that the 
prosecutrix was of generally immoral character.* 


§ 762. As regards the accused, the law is laid down as 
follows by ss. 53, 54, and 55 of the Evidence Act, as amended 
by Act III. of 1891, s. 6. 

53. In criminal proceedings, the fact that the person 
accused is of a good character, is relevant. 

54. In crimival proceedings, the fact that the accused 

rson has a bad character is irrelevant, unless evidence 

as been given that he has a good character, in which case 
it becomes relevant. 6 

Explanation 1.—This section does not apply to cases in 
which the bad character of any person is itself a fuct in 
issue. . 

Explanation 2—A previous conviction is relevant as 
evidence of bad character. 

55. Eaplanatton.—iIn ss. 52, 53, 54, and 55, the word 
“character” includes both reputation and disposition ; but, 


Pe Rey. v. Fata Adaji, 11 Bom. H.C. 247; eg. v. Samiruddin, 8 Cal. 
2 Rey. v. Ramlal, 15 All. 186. 3 See ante, § 737. 
y ee Act, s. 154 (4). See the discussion upon this point, 
ante, A 
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except as provided in s. 54, evidence may be given only of 
reputation and general disposition, and not of particular 
general acts by which reputation or disposition were 
shown. 

Under s. 54, as now amended, a previous conviction for 
any offence is irrelevant, except as evidence of bad character, 
where such latter evidence is itself relevant. Accordingly, 
no witness for the prosecution is allowed to state that the 
accused has a bad character, or has been previously convicted, 
unless in the few cases in which such evidence bears directly 
‘upon the point to be proved. It would be directly relevant 
when the charge was brought under ss, £00 or 401 of the 
‘Penal Code for being a member of a gang of habitual dacoits 
or thieves, or under s. 413 fur being an habitual receiver of 
stolen goods, or where a previous conviction is proved under 
se. 75 with a view to the enhancement of punishment. In 
all other cases, such evidence would be valueless for the 
purpose of ascertaining the guilt of the accused, and would 
only create an improper prejudice against him.! 

§ 763. Evidence of either good or bad character must be 
confined to general reputation. Proof cannot be given of 
either good or bad acts, because the acts themselves might 
be disputed, and the circumstances which led to them might 
be unknown. The only exception allowed is where an offence 
jias been followed by a conviction, because here the matter 
has been reduced tu certainty. As to what is meant by 
general reputation, in England it is always taken as meaning 
the character a man bears among his neighbours or associates 
generally. A witness to character who begins, as he always 
does begin, by giving his own opinion, is stopped, and told 
that he must only say what character the accused bore 
xmong those who were scquainted with him generally. ‘he 
curious result follows, tuat a witness is not allowed to 
dlescribe a man’s character from his own personal knowledge 
and experience, but is required to say what people in general 
think of him, of which he can know nothing. On a trial 
for an indecent assault, where the defendaut had given 
evidence of good churacter, a witness called by the prose- 
cution to rebut such evidence was asked, ‘“ What is the 
<lefendant’s general character for decency and morality of 
conduct.” The witness said, “I know nothing of the neigh- 


1 Reg. v. Gopal Thakoor, 6 Suth. Cr.72; Leg. v. Thakoordass Chootur, 
v. Suth. Cr. 7; Reg. v. Bykunt Nath, 10 Suth. Cr. 17; Roshun Doosadh 
v. Reg., 5 Cal. 768. 
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bourhood’s opinion, because I was only a boy at school when 
I knew him; but my own opinion, and the opinions of mv 
brothers, who were also pupils .of his, is, that his character 
is that of a man capable of the grossest indecency and the 
most flagrant immorality.” The majority of the judges held 
that the answer was not admissible in evidence. Erle, C.J., 
and Willes, J., held that the individual opinion of a witness 
respecting the general character and disposition of the 
prisoner with reference to the charge is admissible, although 
such witness knows nothing of the prisoner’s general reputa- 
tion.! It is possible that the introduction of the words 
“general disposition ” into the Explanation to s. 55 of the 
Evidence Act may be in favour of the latter view. It is 
difficult to see how evidence of the general disposition of 
a man can be founded on anything but a personal knowledge 
of that disposition as evidenced, not by particular acts but 
by (pean conduct showing that disposition. In England 
evidence of a general disposition, that is, of a tendency to 
commit acts of a particular sort, cannot be given.” 

§ 764. Evidence of general bad character, or of criminal 
conduct, as rendering it likely that a person would commit 
acts of the same sort as the one with which he is charged, 
must not be confounded with similar evidence directed to 
show that he did commit the particular act, as by supplying 
a motive for it, or negativing the idea that it was accidental 
or unintentional. A remarkable case of this sort occurred 
on the trial of Dr. Neill for murder in London in 1892. It 
appeared that he was in the habit of associating with 
prostitutes, and offering them medicines to improve their 
complexion. Several of these women died, with symptoms. 
of poisoning by strychnine. One of them pretended to take 
the medicine, but threw it away. I} was proved that shortly 
after he inquired about her, and asked if she was dead. He 
was charged on different indictments for separate murders, 
but only tried on one, on which he was convicted and hung. 
At the trial the facts as regards all the girls were proved, 
for the purpose of showing the deadly character of the drug 
which he offered to them, and his own knowledge of its 

1 Reg. v. Rowton, L. & C. 520; §.C. 84 LJ. M.C. 57. 


2 See Evidence Act, s. 14, Eo:planation and illus. (0) and (p); Reg. 
v. Rowton, ub. sup. 

3 Reg. v. Vyapoory Moodelliar, 6 Cal. 655; see Evidence Act, s. 8, 
illus. (a), (c), (4); 8 14, allus. (a), (6), (i), CJ, (0) Cp); 8.16, tllus. (a), 
(b), (¢); see also, as to receiving stolen goods, ante, § 525; cheating, 
ante, § 548; coining, ante, § 573; forgery, arte, § 590. 
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properties. The leading cases on this point were recently 
examined by the Judicial Committee on an appeal from 
New South Wales. There the prisoners were charged with 
the murder of a child which had been given to them with 
a small premium, under colour of adoption by them. When 
they received it they were living in George Street, where 
its dead body was found. At the trial evidence was offered 
that they had received other children from their mothers 
on like representations as to willingness to adopt them, 
and upon payment of a sum, inadequate for the support of 
the child for more than a very limited time, and that the 
bodies of infants had been found buried in a similar manner 
in the gardens of several houses occupied by the prisoners on 
former. occasions and in different streets. The evidence was 
held admissible as bearing on the question whether the 
deaths were designed or accidental, and whether the state- 
ment that they wished to udopt a child in place of one of 
their own which they had lost was the genuine reason for 
taking the child, or only a pretext. 


§ 765. Medical Evidence.—The Criminal Procedure Code 
contains the following provisions on this point : 

509. The deposition of a civil surgeon or other medical 
witness, taken and attested by « magistrate in the presence 
of the accused, may be given in evidence in any inquiry, 
trial, or other proceeding under this Code, although the 
deponent is not called as a witness. 

Lhe Court may, if it thinks fit, summon and examine such 
deponent as to the subject-matter of his deposition. 

510. Any document purporting to be a report under the 
hand of any? chemical examiner or assistant chemical 
examiner to Government, upon any matter or thing duly 
submitted to him for exgmination or analysis and report in 
the course of any proceeding under this Code, may be used 
as evidence in any inquiry, trial, or other proceeding under 
this Code. e 

The deposition of a medical witness cannot, under s. 509, 
be used against any accused person unless it was taken in 
his presence. Where there are several defendants, it must 
be shown that each person against whom it is tendered was 
so present." This is essential. The mere signature of the 

istrate cannot be taken as raising a presumption, either 
under s. 114, zdZus. (c), or under s. 80 of the Evidence Act, that 


1 Makin v. Atty.-Gen. of N.S. Wales (1894), A.C. 57. 
2 Act X. of 1886, s. 14. 3 Reg. v. Jhubbvo Mahton, 8 Cal. 739. 
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the deposition wassotaken. It is not the magistrate’s duty 
to take and attest the deposition of a medical witness in 
presence of the accused, but .if he does so, the deposition 
can be received without calling the witness... When the 
evidence is unsatisfactory or incomplete upon any point, the 
judge who tries the case should send for the medical witness, 
if his attendance can be procured. His presence does not 
render his former deposition inadmissible. It can still be 
putin, and used as an examination in chief so far as it goes, 
subject to the right of the Crown to supplement it by further 

uestions, and of the defence to cross-examine generally upon 
the whole case.” " 

Under s. 510 the original report must be produced. No 
copy or extract from or summary of it would be sufficient.® 
Further, it must purport to be a report under the hand of a 
chemical examiner or assistant chemical examiner to Go- 
vernment, and therefore it must not only be signed by him,‘ 
but, as I conceive, signed by him in his official capacity, or 
with some statement showing the capacity of the person who 
does sign. 


§ 766. Independently of these provisions, the evidence of 
an expert is admissible where it is necessary for the Court 
to form an opinion upon any matter of science or hand- 
writing ; as, for instance, upon the insanity of a prisoner, the 
cause of a death, whether a woman had been raped, or 
whether a document was forged, or a threatening letter was 
in the handwriting of the accused.’ The opinion of the 
expert must be given first hand, that is to say, on oath and 
subject to cross-examination. No certificate or report, other 
thau one under s. 510 of the Criminal Procedure Code, is 
admissible, though the witness who has given such a certifi- 
¢ate or made such a report, may refresh his memory by it. 
The only exception is when an expert is dead, or from some 
other reason 18 incapable of being produced as a witness, in 
which case his opinions expressed in any treatise communly 


1 Reg. v. Riding, 9 All. 720; Reg. v. Pohp Singh, 10 All. 174. 

* Reg. v. Jhubboo Mahton, 8 Cal., at p. 746; Roghuni Singh v. Reg., 
9 Cal. 455. 

3 Re Chintamonee Nye, 11 Suth. Cr. 2; Reg. v. Bishumbur Doss, 15 
Suth. Cr. 49. 

* Reg. v. Bishumbur Doss, ub. sup. 

6 Evidence Act, s. 45. 
me Reg. v. Kaminee Dossee, 12 Suth. Cr. 25; Roghuni Singh v. Reg., 9 


Secs. 765-767. ] IMPROPER EVIDENCE. 94} 


offered for sale, may be proved by the production of such 
treatise.! 

A medical man who has attended upon a patient during 
his last illness, or who has male a post mortem examination 
of his body, may prove the nature of the illness or Injuries 
from which he suffered, the manner in which they were pro- 
duced, and the causes of the death. Where he has had no 
such personal knowledge, he can only give evidence hypo- 
thetically. He may listen to the evidence of those who have 
personal knowledge, or may have it read to' him, and ma 
then be asked, assuming thuse facts to be true, what was the 
cause of the death, and could it have been brought about in 
any of the ways suggested on either side.2~ The same rule 
was laid down as to the mode of questioning a medical witness 
in regard to insanity, in the fifth answer of the judges, in 
McNaghien’s case.* 


§ 767. “The improper Admission or Rejection of Evidence 
shall not be ground of itself for a new trial or reversal of 
any decision in any case, if it shall appear to the Court, 
before which such objection is raised, that, independently of 
the evidence objected to und admitted, there was sufficient 
evidence to justify the decision, or that, if the rejected 
evidence had been received, it ought not to have varied the 
decision,”* The principles laid down in this section had been 
acted-upon before the passing of the Evidence Act. In 1869, 
in a case tried before a jury, and appealed against on account 
of the improper reception of evidence, Melville, J., followin 
the judgment of Sir B. Peacock in Reg. v. Klahee Buksh,’ said: 
“If the Appellate Court think that the evidence of a jury is 
founded in part upon the evidence which should not have 
been admitted, or that the appellant has been prejudiced by 
some misdirection or omisSion of proper direction on the part 
of the judge, the Appellate Court is at liberty to treat the case 
as if it had been tried by the judge with the aid of assessors, 
and if it considers that the evidence (after omitting that part 
of it which should not have been admitted) is sufficient to. 
sustain the verdict, it is at liberty to confirm the conviction. 
It may happen in some cases that the Appellate Court 


1 Evidence Act, s. 60. 
oe Roghuni Singh v. Rez.,9 Cal., p. 461; Lteg. v. Meher Ali, 15 Cal. 


3°12 Cl. & F. 200; ante, § 168. 
4 Evidence Act, I. of 1872, 8. 167; see also Crim. P.C., 8. 587; ante, 


§ 789. 
§ § Suth. Cr. 80; ante, § 740. 
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will think it desirable to order a new trial, because the 
evidence on the record is of such a character as to suggest 
the consideration that its real nature cannot be fairly appre- 
ciated except by a court which has the advantage of hearing 
the evidence given. But in all cases in which it is possible 
to do so satisfactorily, I think the Appellate Court should 
form its own conclusions on the evidence, and that it should 
not, save in exceptional instances, direct a new trial.” ! Since 
1872 it has been decided that s. 167 of the Evidence Act 
applies to criminal as well as to civil cases, and whether the 
appeal is being heard under the Civil Procedure Code, or 
under s. 26 of the Letters Patent. Accordingly, in a case 
tried by jury where evidence has been improperly received, 
the Hich Court will either affirm the conviction, or acquit 
the prisoner, or direct a new trial.® 


§ 768. The Province of the Judge.—_-Where a case is con- 
ducted before a jury, the provinces of the judge and of the 
jury are distinct. All questions of law are for the judge. 
All questions of fact, bearing on the issues to be decided, 
are for the jury. The judge is bound by s. 297 of the 
Criminal Procedure Code to direct them to their verdict in 
all matters of law, and by his summing up to assist them to 
arrive at a proper verdict in all questions of fact. I have 
already (ante, § 739) referred to s. 297 of the Criminal Pro- 
cedure Code with reference to the duty of the judge in 
directing the jury as to the testimony of accomplices. The 

rinciples there laid down are of general application. In 

eg. V. Llahee Buksh, Sir B. Peacock said, in reference to a 
section correspunding to s. 297: “'There can be no doubt 
that that section requires the judge to sum up properly, and 
there would be very great danger in holding that there is 
no remedy by appeal against a verdict of guilty, if it appears 
clearly to the High Court that a failure of justice has been 
caused by improper advice ypon a question of fact, or by an 
omission to give that advice which a judge, in the exercise 
of a sound judicial discretion, ought to give upon questions 
of fact, or as to the degree of credit to be given to particular 
witnesses. It appears to me that it amounts to an error of 
Jaw in the summing up, which, on appeal, is a ground for 


1 Reg. v. Ramasami Mudeliar, 5 Bom. H.C. C.C. 47. 

2 Rey. v. Navrojt Dadabhai, 9 Bom. H.C. 358; Reg. v. Hurrtbele 
Chunder, 1 Cal. 207. 

3 Reg. v. Nand Ram, 9 All. 609; Reg. v. Pitamber Jina, 2 Bom. 61; 
Reg. v. Pandharinath, 6 Bom. 34. 
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setting aside the verdict, subject, however, to the limitation 
provided by the Code of Criminal Procedure in as. 439 and 
426 (now s. 537), that the Appellate Court is satisfied that 
the accused person has been prejudiced by the error or 
defect, and that a failure of justice has been created 
thereby.”! This language was adopted by the Bombay 
High Court. Sargent, J., said: ‘“‘ There is, doubtless, some 
difficulty in saying where a prisoner has been prejudiced ; 
and I am inclined to agree with Mr. Justice Louis Jackson, 
that it would not be safe to lay down any rule, although 
probably in most cases the ends of justice would be satis- 
fied by considering whether, if the case had been tried by a 
judge and assessors, the Court would set aside the finding.” ? 
So in a Bengal case, Field, J., said: “ As to what consti- 
tutes murder, I find no direction whatever. It is the duty 
of a judge to give a direction upon the law to the jury, so 
far as to make them understand the law as bearing upon the 
facts; and if he does not give them an explanation of the 
law sufficiently comprehensive to enable them to decide 
the particular issue, it is misdirection.”® On the other 
hand, the judge ‘is not to confuse the jury by discussing 
‘questions of law with them. ‘They are bound to take the 
law he gives them. Heis to direct, not to argue with them.‘ 
‘On matters of fact he is to direct only in the sense of 
guiding. If he guides them wrongly, or imperfectly—astill 
more, if he does not guide them at all—the conviction is 
Jiable to be set aside, and either an acquittal or a new trial 
-ordered.® 


§ 769. The matters reserved exclusively for the judge are 
laid down in s. 298 of the Criminal Procedure Code as 
follows :— 

“(a) to decide all questions of law arising in the course of 
the trial, and specially all’ questions as to the relevancy of 
facts which it is proposed to prove, and the admissibility 
-of evidence or the propriety of questions asked by or on 
behalf of the parties ; and, in his discretion, to prevent the 
production of inadmissible evidence, whether it is or is not 
objected to by the parties ; 


1 § Suth. Cr., at p. 87. 

2 Reg. v. Fatteh Chand, S Bom. H.C. C.C. 83, at p. 98. 

3 Reg. v. Jhubboo Mahtou, 8 Cal., at p. 751; Wafadar Khan v. Reg., 
21 Cal. 955. 

4 Reg. v. Nobokisto Ghose, 8 Suth Jr. 88. 

5 Reg. v. Shumshere Beg, 9 Suth. Cr. 51. 
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“(b) to decide upon the meaning and construction of all 
documents given in evidence at the trial ; 

“(c) to decide upon all matters of fact which it may be 
necessary to prove in order to enable evidence of particular 
matters to be given ; 

“(d) to decide whether any question which arises is for 
himself or for the jury, and upon this point his decision 
shall bind the jurors. 

“The judge may, if he thinks proper, in the course of his 
summing up, express to the jury his opinion upon any 
question of fact, or upon any question of mixed law and 
fact, relevant to the proceeding. 


Illustrations. 


‘‘(a) It is proposed to prove a statement made by a person not being 
a witness in the case, on the ground that circumstances are provea’ 
which render evidence of such statement admiasible. 

“Tt is for the judge, and not for the jury, to decide whether the 
existence of those circumstances has been proved. 

(5) It is proposed to give secondary evidence of a document, the. 
original of which is alleged to have been lost or destroyed. 

‘It is the duty of the judge to decide whether the original has been. 
Jost ur destroyed.” 


Accordingly, it is for the judge to decide whether a 
confession 1s inadmissible in consequence of being made 
under inducement, or has become admissible through the 
removal of the inducement;! whether particular facts 
amount to corroboration of an accomplice ;? or whether a, 
particular communication is privileged, as having taken 
place between mookhtear and client. Probably the most 
difficult of the judge’s duties is to decide between cases 

, where there is some evidence, however slight, which must 
be left to the jury, and cases where there is no evidence 
whatever, when he is bound absolutely to withdraw the case- 
from their consideration, and to direct an acquittal.* 


1 Evidence Act, ss. 24, 28; ante, § 750; BR. v. Hucks, 1 Stark. 522 ;. 
Bartlett v. Smith, 11 M. & W. 488. 

+ Reg. v. Karoo, 6 Suth. Or. 44; Reg. v. Nawab Jan, 8 Suth. Cr. 19. 

3 Reg. v. Chunder Kant, 10 Suth. Cr. 14. 

4 Reg. v. Greedhary Manjee, 7 Suth. Cr. 39; Reg. v. Nobokisto Ghose, 
8 Suth. Cr. 88, p. 91. See also, under the head of Negligence, ante, 
§ 879; Defamation, §§ 671—673. 
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CHAPTER XVIII. 


PROCEEDINGS INCIDENTAL TO THE TRIAL OR FOLLOWING 
AFTER IT. 


I. Disposal of Property, §§ 770—772. 
II. Taking Security, §§ 773, 774. 
III. Compensation, §§ 775—779. 
LV. Disagreement between Judge and Jury, § 780. 
V. Appeal, §§ 781—788. 
VI. Revision, §§ 789—797. 
VII. Appeal to the Queen in Council, §§ 798, 799. 


§ 770. The Disposal of Property.—By s. 517 of the Criminal 
Procedure Code, “ when an inquiry ora trial in any criminal 
court is concluded, the Court may make such order as it 
thinks fit for the disposal of any document or other property 
produced before it regarding which any offence appears 
¢o have been committed, or which has been used for the 
commission of any offence. 

“When a High Court or a Court of Session makes such 
order and cannot through its own officers convenientl 
deliver the property to the person entitled thereto, suc 
court may direct that the order be carried into effect by 
the district magistrate. e 

“ When an order is made under this section in a case in 
which an appeal lies, such order shall not (except when the 
property is live-stock or is subject to speedy and natural 
decay) be carried out until the period allowed for presenting 
such appeal has passed, or, when such appeal is presented 
within such period, until such appeal has been disposed of. 

‘* Keplanation.—In this section the term ‘property’ in- 
cludes, in the case of property regarding which an offence 
appears to have been committed, not only such property as 
has been originally in the possession or under the control of 
any party, but also any property into or for which the same 
usay have been converted or exchanged, and anything 

3 P 
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acquired by such conversion or exchange, whether imme- 
diately or otherwise.” ? 

An order under this section’ can only be made in respect 
of property which has actually been produced before the 
Court. It is not sufficient that evidence should have been 
given about it; as, for instance, about live animals which 
are not produced.” If, however, property of a nature which it 
was inconvenient or impossible to bring within the precincts. 
of the court, was actually in the custody of its officials, I 
should think this would satisfy the requirements of the 
section. It is no matter how the property is produced, 
whether it was seized by the police, or found upon the 
prisoner, or voluntarily produced by a witness in the case.® 
The case must be one which has gone so far as to reach an 
inquiry or a trial before a criminal court. Proceedings 
which never reach that point do not justify an order under 
s. 517, though they may lead to action being taken under 
s.523.4 Where there is asimple acquittal of the accused, no 
offence having been found to be committed in respect of the 
property, no order under s. 517 is necessary or possible. It 
is merely the duty of the Court to restore the possession 
which had been disturbed for the purpose of the trial.® 
Where, however, upon inquiry before a magistrate the 
accused is not acquitted, but merely discharged on the 
ground of want of evidence against him, it 1s competent to 
the magistrate to make an order under s. 517.6 It has also. 
been suggested, thongh not decided, that even though the 
accused is completely acquitted, a similar order might be 
made, if it appeared to the Court that an offence different 
from that which had been charged, had been committed in. 
regard to the property.” 


§ 771. It will be observed that it is not compulsory upon 
the court to make an order under s. 517. The mere fact, 
however, that the person from whose custody the goods are 
produced is a bond fide purchaser, is no sufficient reason for 


1 See Ameer Ali, J., 19 Cal., Pp 62. 

2 Rash Mohun Goshamy v. Kalé Nath, 19 Suth. Cr. 3. 

3 Reg. v. Ramdas, 12 Bom. H.C. 217. 

Ge Re Annapurnabai, 1 Bom. 680; re Anant Ram Chandra, 10 Bom. 
6 Re Annapurnabat, ub. sup.; re Ratanlal, 17 Bom. 748; Basuden 

Surma v. Naziruddin, 14 Cal. $54. 

S Reg. v. Nilambar Baba, 2 All. 276. 
Req. v. Ahmed, 9 Mad. 448. 
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not returning them to the rightful owner. No seller can 
give the buyer of goods a better title than he has himself, 
except in certain specified cases! In regard to money, or 
currency notes, or negotiable securities, which pass from 
hand to hand by delivery, which have been taken in the 
ordinary way of business, or changed for notes or money of 
another denomination, no such order would be made, where 
the receiver acted honestly.2 In the case of a negotiable 
security which passes by endorsement, the endorsement of 
the thief is, of course, ineffectual. The holder must show 
that when it was in the possession of the thief it had 
already become negotiable ; that is, that it had been validly 
endorsed, so that a person who took it from him would not 
have to rely on any act of his except the mere delivery. 
Where such a note bore two endorsements prior to that of 
the thief, but there was nothing to show that they were 
written before the theft, nor that they were genuine, the 
Court declined to presume anything in favour of the thief, 
and decided that the holder had shown no title.® 

Section 519 authorizes the court to compensate the innocent 
purchaser of stolen property out of any money which was 
taken out of the possession of the thief on his arrest. No 
part of the fine imposed on the offender can be applied to 
this purpose.* 

Where the subject of theft was a cow, which passed 
through several hands before the trial, and remained 
upwards of a year with the last holder, it was held that 
an order to restore the cow was a proper one, but that the 
calf, which had not been conceived till after the theft, had 
never been the property of the prosecutor, and could not be 
claimed by him.°® , 

The order of the court after a conviction is conclusive as 
to the immediate right of possession of the property.® I 
conceive, however, that it would not bar an action by the 
dispossessed holder to showe¢hat he had a better title than 
the original holder. 


§ 772. The appeal allowed by s. 520 against orders passed 
under ss. 517, 518, and 519, applies to any court which is 


1 Contract Act, IX. of 1872, s. 108, zZius. (a). 
a as of Salem, 7 Mad. H.C, 288; Reg. v. Jogessur Mochi, 3 
3 Bank of Bengal v. Mendes, 5 Cal. 654, at p. 665. 
* Payuthini Pramutha, Weir, 1127. 
& Re Vernede, 10 Mad. 25. 8 Reg. v. Tribhovan, 9 Bom. 131. 
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a court of appeal, confirmation, reference, or revision, as 
regards the court which passed the order. It does not 
require that any appeal should be in fact pending before 
such court.) This section, however, only applies to cases in 
which the court had jurisdiction under s. 517 to pass the 
order complained of. Where the circumstances were such 
that no order could have been made under that section, it 
is not made appealable by s. 520.2 The High Court, 
whether it cancels the appellate or the original order as 
being without jurisdiction, has no power to direct how the 
property shall be disposed of. This is a matter for the 
civil courts.® 

Where there has been a conviction for obscene or libellous 
publications, or in respect of noxious food, or adulterated 
or noxious drugs, the court has power under s. 521 to 
order the subject-matter to be destroyed. This gets rid of 
the difficulty which arose in the case of Reg. v. Indarman.* 

Section 522 of the Criminal Procedure Code provides that 
‘‘ whenever, in any criminal court, a person is convicted of 
an offence attended with criminal force, and it appears to 
such court that by such criminal force any person has been 
dispossessed of any immovable property, the court may order 
suc Dealt to be restored to possession. 

“No such order shall prejudice any right over such im- 
movable property which any person may be able to show 
in @ civil suit.”’ 

It is essential, under this section, to show that the person 
to whom the property belonged was, in fact, dispossessed by 
the accused, and by ineans of the criminal force of which he 
is convicted.® 


§ 773. Taking Security.—“ Whenever any person accused 
of rioting, assault, or other breach of the peace, or of abetting 
the same, or of assembling armed men, or taking other 
unlawful measures with the evident intention of committing 
the same, or any person accused of committing criminal 
intimidation by threatening injury to person or property, is 
convicted of such offence before a High Court, a court of 
session, or the court of a Presidency magistrate, a district 


1 Reg. v. Jogessur Mochi, 3 Cal. 879; Reg. v. Ahmed, 9 Mad. 488. 
2 Re Anant Ram Chandra, 10 Bom. 197. 
3 Re Annapurnabai, 1 Bom. 630; Basuder Surma v. Naziruddtn, 


14 Cal. 
#3 All. 887. 
5 Mohunt Lachmi Dass v. Palliat Lal, 23 Suth. Cr. 54. 
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magistrate, a sub-divisional magistrate, or a magistrate of 
the first class, 

“and such court is of opinion that it is necessary to require 
such person to execute a bond for keeping the peace, 

“such court may, at the time cf passing sentence on such 
person, order him to execute a bond for a sum proportionate 
to his means, with or without sureties, for keeping the pve 
ae such period, not exceeding three years, as it thinks 

t ta fix. 

“If the conviction is set aside on appeal or otherwise, the 
bond so executed shall become void.” ? 

Section 123 provides for imprisonment in default of 
giving security; s. 124, for release from imprisonment 
when the continued confinement of the offender is no longer 
necessary ; and s, 125, for cancelling the security bond. 

§ 774. The power given by s. 106 may be exercised 
whenever the offence committed, or the circumstances under 
which it was committed, point to an intention to commit a 
breach of the peace; as, for instance, in case of criminal 
trespass on land, accompanied by force. The person bound 
over under this section must have been convicted. If he is 
acquitted under circumstances which lead the judge to 
think that a breach of the peace may take place hereafter, 
he cannot be bound over under s. 106, though proceedings 
nay be taken under ss. 107 or 108.2 Nor can the judge 
bind over the accused, and also any of the witnesses who 
appear to lave taken part in the offence. The order, if 
made under s. 106, must be made at the time of passing 
sentence. If not made then, it can only be made under 
s. 107 or one of the subsequent sections, and in the manner 
provided by them. When a conviction of an offence is 
contemporaneous with am order for taking security for good 
behaviour, the sentence for the substantive offence is to be 
first carried out, and the person to be bound then brought 
up for the purpose of being bound.° | 

No order under this section can be made by any higher 
court which may take cognizance of the sentence by way of 
appeal or otherwise. In this respect the Act of 1852 differs 


1 Crim. P.C., s. 106. 

a ae v. Gendvo Khan, 7 Suth. Cr. 14; fteg. v. Jhapov, 30 Suath. 
Cr. 37. 

3 Sahebdi v. Kuran, 21 Suth. Cr. 37. 

4 Reg. v. Kadar Khan, 5 Mad. 380. 

& Re Gobind Sooboodha, 15 Suth. Cr. 56. 

6 Per curiam, Reg. v. Shona Dagee, 24 Suth. Cr. 14. 
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from that of 1872, which contained such a power. And if 
the substantive sentence is passed by a magistrate who is 
not competent to take security under s. 106, he cannot 
submit Fie sentence to a higher authority, with a view to 
security being required by such authority. 

There is no appeal against an order passed under s. 123, 
committing to prison a person who fails to give security 
when required.® 

§ 775. Compensation.—The provisions as to compensation 
for frivolous or vexatious complaints in s. 250 of the 
Criminal Procedure Code of 1882 have now been repealed 
by Act IV. of 1891, which has substituted for them, as 
s. 560 of the Code, a clause extending to a much wider 
range of cases. 

“560. (1) If, in any case instituted by complaint as 
defined in this Code, or upon information given to a police 
officer or to a magistrate, a person is accused before a 
magistrate of any offence triable by a magistrate, and the 
magistrate by whom the case is tried discharges or acquits 
the accused, and is satisfied that the accusation against him 
was frivolous or vexatious, the magistrate may, in his dis- 
eretion, by his order of discharge or acquittal, direct the 
person upon whose complaint or information the accusation 
was made, to pay to the accused, or to each of the accused, 
where there are more than one, such compensation, not 
exoeedingy fifty rupees, as the magistrate thinks fit : 

Provided that, before making any such direction, the 
magistrate sha!ll— 

(a) record and consider any objection which the com- 
plainant or informant may urge against the making 
of the direction, and, 

(6) if the magistrate directs any eompensation to be paid, 
state in writing, in his order of discharge or 
acquittal, his reasons for awarding the compen- 
sation. te 

(2) Compensation of which a magistrate has ordered 
payment under sub-s. (1) shall be recoverable as if it were 
@ fine: 

Provided that, if it cannot be recovered, the imprisonment 
to be awarded shall be simple, and for such term, not 
exceeding thirty days, as the magistrate directs. 


1 Asiu v. Reg., 16 Cal. 779. 


2 Mahmudt Shetkh v. Aji Sheikh, 21 Cal. 622. 
3 Chand Khan v. Reg., 9 Cal. 878. 
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(3) A complainant or informant who has been ordered, 
under sub-s. (1), by a magistrate of the second or third 
class to pay compensation to an accused person, may appeal 
from the order, in so far as the order relates to the payment 
of the compensation, as if such complainant or informant 
had been convicted on a trial held by such magistrate. 

(4) Where an order for payment of compensation to an 
accused person is made in a case which is subject to appeal 
ander sub-s. (3), the compensation shall not be Foe to him 
before the period allowed for the presentation of the appeal 
has elapsed, or, if an appeal is presented, before the appeal 
has been decided. 

(5) At the time of awarding compensation in any sub- 

uent civil suit relating to the same matter, the court 
shall take into account any compensation paid or recovered 
ander this section.” 


§ 776. This section appears to apply to the person who 
brings an accusation with a view to criminal proceedings 
being taken against some other person, not to one who in 
the execution of a legal or moral duty supplies the authori- 
ties with information upon which they may act at their 
discretion. Where compensation had been awarded against 
# police officer who had charged a carter with an offence 
under Act V. of 1861, s. 34, cl. 3, the order was declared 
illegal. ‘The Court said: “Complaint is defined in s. 4 (@), 
and that definition in express terms excludes the report of a 

lice officer. The operation of s. 560 is restricted to cases 
instituted ‘by complaint as defined in this Code, or upon 
information given to a police officer or to a magistrate.’ It 
is clear that it will not apply to a case instituted on a police 
report or on information given by a police officer.” So, 
where a karkun of a civil court reported to the court that 
he had been obstructed in the execution of a decree, on 
which a report was made by the court to a magistrate, who 
acquitted the alleged obstructor, and directed the karkun te 

y compensation, the order was set aside. It was held 
that the karkun was not the complainant, and that the 
subordinate judge on whose report the magistrate proceeded 
was acting judicially, and therefore could have had no order 
anade against him.? 


§ 777. A complaint as defined by the Criminal Procedure 


1 Ramjeevan v. Durgan Charan, 21 Cal. 979. 
2 Re Keshav Lakshman, 1 Bom. 175; Anon. 15 Suth. Civ. 506. 
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Code, s. 4 (a), is an allegation made orally or in writing to 
a magistrate, with a view to his taking action under that 
Code, that some rseon has-committed an offence. An 
offence, as defined by s.4 (p), means any act or omission 
made punishable by any law for the time being in force. 
Therefore s. 560 applies to accusations under a special or 
local law.! It has been held that it does not apply to a 
complaint for an illegal seizure of cattle under the Cattle 
Trespass Act, I. of 1871, ss. 20 and 22, as such a proceeding 
is not an offence within the meaning of the Criminal Pro- 
cedure Code.?, The contrary has been held as regards a 
charge under s. 24 of the same Act. Nor does it apply to 
information given to a magistrate under s. 110 of the 
Criminal Procedure Code that a person is an habitual robber, 
ete., because this is not an accusation of an offence, but an 
allegation that the person is a bad character, against whom 
precaution should be taken.‘ 

The magistrate must have tried the case, and must on 
such trial have satisfied himself that the accusation was 
frivolous or vexatious. The dismissal of a complaint for 
default of appearance by the complainant will not justify 
an order for compensation.© It is no objection that an 
acquittal has taken place after evidence has been offered 
in support of the charge,® nor that the charge was believed 
as regards some of the defendants, if it was vexatious and 
frivolous as regards others.? No order for compeusation 
can be granted when sanction is given to prosecute for a 
false charge. Compensation and prosecution are alternative, 
not cumulative remedies.® 


§ 778. The order made under s. 560 is merely fur pay- 
ment of compeusation not exceeding Rs. 50 to the accused, 
or to each of them, where there are.more than one. If the 
sum awarded is not paid, it is recoverable as a fine in the 
manner provided by ss. 386—388 of the Criminal Procedure 
Code. Phe Allahabad High Court has laid it down under 
the Act of 1861 that it is illegal to make it part of the order 


1 Reg. v. Turner, 4 N.W.P. 94. 

* Pitcht v. Ankappa, 9 Mad. 102; Kottalanada v. Muthaya, ibid. 874; 
Kala Chand v. Gudadhur, 18 Cal. 304. 

3 Number v. Ambu, 5 Mad. 381. 

* Rey. v. Lakhpat, 15 All. 365. 

5 Ram Churn v. Sheikh Jannu, 17 Suth. Cr. 6. 

° Reg. v. Pandu Valad, 10 Bom. 199. 

7 Number v. Ambu, 5 Mad. 881. 

8 Shib Nath Chong v. Sarat Chunder, 22 Cal. 586. 
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that imprisonment shal! follow in default of payment.' The 
High Court of Calcutta intimated the same opinion under 
the present Act, and said that in any case if the magistrate 
had power to order imprisonment, it was illegal to make 
the order until some attempt had been made to levy the 
amount.? In acase where compensation was awarded under 
s. 22 of the Cattle piel ey Act, I. of 1871, the same court 
said: “The law prescribes that the compensation may be 
levied as a fine, but it does not say that imprisonment may 
be awarded in default of theses es and we are not aware of 
any provision of law which provides that fines may be levied 
by means of imprisonment. The ordinary mode of levying 
fines is laid down in s. 386 of the Criminal Procedure Code.”# 


§ 779. Allotting Fine as Compensation.—Sections 545 and 
546 of the Criminal Procedure Code provide as follows :— 

‘* Whenever under any law in force for the time being a 
criminal court impvses a fine, or confirms in appeal, revision, 
or otherwise, a sentence of fine, or a sentence of which fine 
forms a part, the Court may, when passing judgment, order 
the whole or any part of the fine recovered to be applied— 
(a) in defraying expenses properly incurred in the prosecu- 
tion; (b) in compensation tor the injury caused by the 
offence committed, where substantial compensation is, in the 
opinion of the Court, recoverable by civil suit. If the fine 
ig imposed in a case which is subject to appeal, no such 
payment shall be made before the period allowed fur pre- 
senting the appeal has elapsed, or, if an appeal be presented, 
before the decision of the appeal. 

* At the time of awarding compensation in any subsequent 
civil suit relating to the same matter, the Court shall take 
into account any sum paid or recovered as compensation 
under s. 545.” ® 

When, upon the conviction of some prisoners for stealing 
bullocks, the judge ordered the fine imposed upun them to 
be paid over to une of the witnesses as compensation for his 
having had to return to the prosecutor the bullocks which 
he had purchased, the order was held to be bad. The sale 
to the witness was not “ the offence complained of” within 
the meaning of zs. 308 of Act X. of 1872.4 


t Reg. v. Gopal, 2 N.W.P. 430. 

2 Ramjeevan v. Durga Charan, 21 Cal. 979. 

3 Paryag Rai v. Arju Mian, 22 Cal. 189; Shib Nath Chong v. Sarat 
Chunder, 22 Cal. 586. 

47 Mad. H.C. Appx. xiii.; S.C. Weir, 382, 2ad edit. 
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Where two persons were jointly charged in respect of 
a theft of some bullocks, and it a sepa that the first 
prisoner had stolen the bullocks, and had sold them to the 
-second prisoner, who had bought without a oy knowledge, 
and was therefore acquitted, but was deprived of his pur- 
chase; it was held by the Madras High Court, that the loss 
.80 suffered by the prisoner was not a loss resulting from the 
theft, which could be compensated under s. 44 of the Crim. 
P.C. as originally framed... Nor, it seems, would such a 
case come within the meaning of the amended section. The 
injury suffered by the purchaser would arise, not from the 
theft, but from his own act in buying from one who was not 
the owner of the property he sold. 

Under this section it is competent to a magistrate to 
award the whole, or any part, of a fine imposed upon a 
police officer as compensation to the prosecutor, notwith- 
standing the provision contained in s. 12, Act XXIV. of 
1859 (Madras Police), that fines imposed upon police officers 
aor a iam shall be credited to the Police Superannuation 

und.? 


§ 780. Disagreement between Judge and Jury.—“If the 
sessions judge® disagrees with the verdict of the jurors, or 
of a majority of the jurors, on all or any of the charges on 
which the accused has been tried, so completely that he 
considers it necessary for the ends of justice to submit the 
case to the High Court, he shall submit the case accordingly, 
recording the rounds of his opinion, and, where the verdict 
is one of acquittal, stating the offence which he considers 
to have been committed. Whenever the judge submits a 
ease under this section, he shall not record judgment of 
acquittal or conviction on any of the charges on which the 
accused has been tried, but he may either remand the 
accused to custody or admit him to bail.” 

“In dealing with the case so submitted the High Court 
may exercise any of the powers which it may exercise on 
appeal ;* but it may acquit or convict the accused of any 
offence of which the jury could have convicted him upon 
the charge framed and placed before it; and if it convicts 


1 4 Mad. H.C. Appx. xxviii.; S.C. Weir, 331, 2nd edit. 

* Rules of the Sudder Court, 28th April, 1862. 

* A district magistrate exercising his powers under Act III. of 1884, 
s. 8,cl.6, has the same powers under this section as the sessions judge 
{fieg. v. McCarthy, 9 All. 420). 

+ See Crim. P.C., s. 423; post, §§ 785, 786. 
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him, may pass such sentence as might have been passed by 
the Court of Session.” * 7 

A mere disapproval of the verdict by the judge, which 
still admits of his proceeding to pass judgment in accord- 
ance with it under s. 306, does not give rise to the powers 
conferred by s. 307 on the High Court. The judge must 
submit the case to the High Court in support of his opinion 
that such a course is necessary for the ends of justice.® 
When he has done so the proceedings have to be completed 
by the judgment of the High Court. In arriving at such 
judgment the High Court exercises original powers, which 
are not curtailed or cut down by the appellate ss. 418 and 
423 (d). The whole facts are before it, and it may reverse 
or affirm the verdict of the jury, either upon questions of 
law or upon an appreciation of the evidence.2 The High 
Court, however, will not deal with the verdict of the jury 
as if it did not exist, or was no more than the opinion of the 
assessors in a case on ordinary appeal. Nor on the other 
hand will they attribute to it the overwhelming weight 
which is ascribed to it by the English courts in civil cases 
on an application for a new trial. It is not necessary to 
show that it is so perverse or unreasonable that no honest 
men of common sense could arrive at it; or that it was given 
in defiance of the ruling of the judge on a point of law; 
or that it was influenced by an erroneous or defective 
direction or summing up. It is, however, necessary to find 
that the verdict was clearly and manifestly wrong, not 
merely that it was not such a verdict as the judges would 
themselves have given if they had been in the jury box. 
Each case will be dealt with on its own merits, due weight 
being given to the conduct of the jury, their unanimity or 
otherwise, and to any cjrcumstances showing that they were 
led astray, or acted under mistake or misconception, either 
of law or fact.‘ 

When the jury has found facts which would, under s. 238 
of the Criminal Procedure Code, support a conviction for an 
offence which is not charged, the High Court in dealing 
under s. 307 with an entire acquittal of the prisoner, may 


1 Crim. P.C., s. 307. 

2 Reg. v. Bhawani, 2 Bom. 525; Reg. v. Chinna Tevan, 14 Mad. 36. 

3 Reg. v. McCarthy, 9 All. 420; Reg. v. Dada Ana, 15 Bom. 452. 

* Reg. v. Khandirav Bajirav, 1 Bom. 10; Reg. v. Dhunum Kazee, 9 
Cal. 583; Heg. v. Jacquiet, 11 Cal. 85; Reg. v. Chagan, 14 Bom. 331; per 
Jardine, J., p. 342; Reg. v. Mania Dayal, 10 Bom. 497; Hey. v. Dada 
Ana, 15 Bom. 452; per Sargent, C.J., at p. 486. 
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accept the finding of fact, and convict the prisoner of the 
offence constituted by the facts so found.’ 


§ 781. Appeal.— An appeal may lie on a matter of fact 
as well as a matter of law, except where the trial was by jury, 
in which case the appeal shall lie on a matter of law only. 

- Explanation._'he alleged severity of a sentence shall for 
i purposes of this section be deemed to be a matter of 

aw. 

Jury Cases.—An appeal ina case tried by jury ound gu 
out distinctly the question of law which is to be argued. It 
is not for the court to hunt through the record and find out 
any illegality that may arise, but it is for the parties who 
appeal to point out wherein there has been a departure 
from the law. Unless this be done the appeal will, except 
under special circumstances, be rejected.® 

Section 423 of the Criminal Procedure Code, which 
regulates the powers of the Appellate Court, provides by 
clause (d) that “ nothing herein contained shall authorize the 
court to alter or reverse the verdict of a jury, unless it is of 
opinion that such verdict is erroneous owing to a misdirec- 
tion by the judge, or to a misunderstanding on the part of 
a Ne of the law as laid down by him.” 

isdirection in this clause embraces, I imagine, a failure 

in any of the functions specially allotted to a judge by s. 298 
of the Criminal Procedure, ante, § 769. Therefore the im- 
proper admission or exclusion of evidence,‘ or a conviction 
where there was no evidence proper to be left to the jury, ° 
or a deficient or erroneous direction by the judge,® will be 
ground for appeal. But in the latter case it is not sufficient 
to show that the Janguage was or might have been misunder- 
stood, if the expressions were such as ought to have been 
understood by any reasonable man, -having regard to what 
was proved in the case, and what was afterwards said to the 
jury.’ No finding, sentence, or order of a court of com- 
tent Nairn shall be reversed or altered under Chapter 

XVII. of the Criminal Procedure Code, or on ax -! 1 or 
revision on account of any irregularity in the pr¢c™ .dings 

re 


) Reg. v. Harai Mirdha, 3 Cal. 189. 2 Crim. P.C., s. 418. 

+ Reg. v. Gopaul Bhereewalla, 1 Sath. Cr. 21. 

* Reg. v. Luckhy Narain, 24 Suth. Cr. 18. 

& Reg. v. Chand Bagdee, 7 Suth. Cr. 6. 

S Reg. v. Elahee Buksh, 5 Suth. Cr. 80; ante, §§ 739, 768 3, Reg. v. 
Ramasamti Mudeliar, 5 Bom. H.C. C.C. 47; Lien Tu v. Reg.,11:Cal. 10. 

‘ Reg. v. Shib Chunder Mitter, 10 Cal. 1079. 
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before or during trial, or on account of any misdirection in 
any charge tothe jury, unless the matter complained of has 
caused a failure of justice.? 


§ 782. In a recent case in Calcutta? the High Court 
reversed the verdict of a jury on appeal, partly because it 
did not appear distinctly what was the offence of which they 
convicted the prisoners, and partly because the judge left to 
them as evidence against all the accused certain statements 
which were only evidence against some. It was then con- 
tended for the Crown, that under s. 537 it would appear upon 
an examination of the evidence that the conviction was quite 
right, and that the misdirection had not caused a failure of 
justice. The Court, however, held that they had no power 
to examine the evidence’for this purpose. ‘ Section 418 of 
the Code provides that where the trial is by jury, an appeal 
shall be on a matter of lawonly. It is quite clear, hetetote: 
that we have no power to try the accused in this appeal on 
matters of fact.” With regard to s. 423 (d) they said: “ It 
throws on the Appellate Court the duty, no doubt, of ascer- 
taining whether. the process or method which the judge 
directed the jury to follow, as to the acceptance or discarding 
of evidence, or as to the view taken of the law, was erroneous 
on any material point, but not certainly the duty of deter- 
mining for itself whether the verdict, as a conclusion of 
fact, was right or wrong.” ‘They then cited a decision of 
the Judicial Committee on an appeal from New South Wales,® 
where, upon the law governing that colony, it was held that 
if evidence of a material nature was wrongly admitted on a 
criminal trial, the court could not affirm the judgment, even 
though it was of opinion that there was sufticient evidence 
to che ta the conviction, independently of the evidence 
wrongly admitted, and tat the accused was guilty of the 
offence with which he was charged. Their Lordships said : 
“It is obvious that the construction contended for transfers 
from the jury to the court the fletermination of the question, 
whether the evidence—that is to say, what the law regards 
‘as evidence—established the guilt of the accused. The result 
is, that in a case where the accused has the right to have 
his guilt or innocence tried by a jury, the Judgment passed 


1 Crim. P.C., s. 537. See, for decisions on this section, $§ 695, 701, 
712, 739, 760, 768. 

2 Wafadar Khan v. Reg., 21 Cal. 955, pp. 978, 976; sea also Womas 
Chunder v. Chundee Churn, 7 Cal. : 

3 Makin v. Atty.-Gen. for New South Wales (1894), A.C. 57. 


958 APPEAL IN JURY CASES. [Chap. XVII. 


upon him is made to depend, not on the finding of the jury, 
but on a decision of the court. The judges are in truth 
substituted for the jury, the verdict becomes theirs alone, 
and is arrived at upon a perusal of the evidence, without any 
Oppo tray of seeing the demeanour of the witnesses, 
and weighing the evidence with the assistance which this 
affords.” 

This decision of the Judicial Committee is, of course, no 
direct authority upon the very different procedure in India. 
There appears to be nothing in New South Wales correspond- 
ing to section 167 of the Evidence Act, which provides that 
the improper admission or rejection of evidence shall not be 
ground of itself for a new trial or reversal of the decision, if 
it shall appear to the court before which the objection is 
raised, that, independently of the evidence objected to and 
admitted, there was sufficient evidence to justify the deci- 
sion, or that, if the rejected evidence had been received, 
it ought not to have varied the decision. The section has 
been held to apply to criminal cases, and seems to throw 
upon the superior court the very duty of weighing “ what 
the law regards as evidence,” which the court in the Calcutta 
and Privy Council cases refused toassume. To this extent it 
has been recognized by several decided cases.1 Neither this. 
section of the Evidence Act, nor the cases decided upon 
it, appear to have been referred to in the case under dis- 
cussion. Nor was a case cited in which it was decided that 
the improper admission of evidence was a defect or irregu- 
larity which might be cured by a section corresponding to. 
the present s. 537.2, It may probably be, therefore, that the 
decision in Wafadar Khan’s case may be held inapplicable 
to cases within the meaning of s. 167 of the Evidence Act.® 

§ 783. Appeal against Acquittal.—Section 417 of the. 
Criminal Procedure Code provides that “the Local Govern- 
ment may direct the Public Prosecutor to present an appeal. 
to the High Court from an-original or appellate order of 
acquittal passed by any court other than a High Court.” 
No private person can appeal against an acquittal, and what 
he cannot do directly, he cannot, as a matter of right, do 
indirectly, by putting the High Court in motion, by way 
of revision (see post, § 795). 

1 See ante, § 767. 

2 Reg. v. Beharee Dosadh, 7 Suth. Cr. 7. The report does not state 
whether it was a jury case or not. 


3 This view has been recently taken by the High Court of Bombay 
~ 4, Ramchandra, 19 Bom. 780). 
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Where the withdrawal of a complaint operates as an 
acquittal, an appeal will lie by the Government.! So also 
where there is an acquittal upon a graver charge, but # 
conviction for a minor offence.*~ Where there has been a 
proper acquittal on the actual charge made, but the Court 
or jury have failed to convict of the offence really com- 
mnitted, as they are authorized to do under s. 237, an appeal 
will also lie, but the High Court will exercise its discretion 
as to whether the circumstances of the case justify them in 
opening up the proceedings.2 Where the acquittal has been 
by the verdict of a jury, an epee against it by Government 
must be on some ground of Jaw, which would support an 
appeal under s. 418.4 No appeal will lie against a refusal 
by the judge to add fresh charges, or against any other 
interlocutory orders made during the trial.® 

Under s. 417 the appeal must be to the High Court. 
Accordingly, s. 423, cl. (a), can have no application to any 
other court.® 

The words “appellate order of acquittal,” include alk 
sepee of an Appellate Court by which a conviction is set 
aside. 

Section 417 does not apply to a trial where the same 
fact, or series of facts, may be regarded as constituting 
different offences, for any of which the accused may be 
convicted under s. 236 of the Criminal Procedure Code 
(ante, §§ 699, 702). If in such a case there is an appeal to. 
the High Court against the conviction, and it orders a new 
trial, such order annuls equally the acquittal upon one view 
of the case, and the conviction upon another view.® 


§ 784. As to the mode in which jurisdiction under s, 417 
should be exercised, the Allahabad High Court said :® “The 
powers given to the Local Government are of an exceptional. 
and unusual character; and while we fully recognize the 
necessity for their existence in this country, we are equally 


1 Lucht Behara v. Nityanund Doss, 19 Suth. Cr. 55. 

2 Reg. v. Judoonath Gangooly, 2 Cal. 2738. 

3 Ex parte The Government Pleader, 7 Mad. H.C. 339; eg. v.,. 
Dukaran, 7 N.W.P. 196. 

* Government of Bengal v. Parmeshur Mullick, 10 Cal. 1029. See as. 
to such grounds, ante, § 781. 

& Reg. v. Vajiram, 16 Bom. 414. 

6 Rangasami v. Narasimhulu, 7 Mad. 218. 

7 Government of Bengal v. Gokool Chunder, 24 Suth. Cr. 41. 

8 Krishna Dhan Mandal v. Reg., 22 Cal. 377; ante, § 784. 

® Reg. v. Gayadin, 4 All. 148. 
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clear that they should be most sparingly enforced ; and, in 
respect of pure decisions of fact, only in those cases where, 
through the incompetence, stupidity, or perversity of a 
subordinate tribunal, such unreasonable or distorted con- 
clusions have been drawn from the evidence as to produce 
& positive miscarriage of justice. . . . The doing so should 
be limited to those instances in which the lower court has 
s0 obstinately blundered and gone wrong, as to produce a 
result mischievous at once to the administration of justice 
and to the interests of the public.” On the other hand, in 
& more recent case, in which the above ruling was relied 
on, the Calcutta High Court said:! “ Under the Code of 
Criminal Procedure the Government have the same right 
of appeal against an acquittal as the person convicted has 
to appeal against his conviction and sentence. There is no 
distinction made in that Code as to the mode of procedure 
which governs the two sorts of appeals, or as to the principles 
upon which they are to be decided. Both appeals are 
overned by the same rules, and are subject to the same 
imitations; and it appears to us that we are bound to 
decide this appeal, and that we have the discretion to refuse 
to interfere, if we consider that the judgment of the court 
below is wrong, and that Bibhuti Bhusan should have been 
convicted. No doubt in all cases of appeals, the judges of 
a Cuurt of Appeal are naturally very cautious in interfering 
with the judgment of a judge and assessors before whom 
the witnesses are examined, both on the ground that a court 
before whom witnesses are examined has superior advantages 
in estimating the value of their testimony, and also here on 
the additional ground that in all criminal cases the accused 
is entitled to have the advantage of any doubt which may 
arise in the case; but after giving the accused every benefit 
which he can derive from such a decision in his favour, if 
we are still of opinion that he is guilty of the offence with 
which he is charged, we think there is no discretion left to 
us as to whether we should find the prisoner guilty or not.” 


§ 785. It is probable that in any concrete case the Alla- 
habad and the baleutta judges would not differ very much 
an their decision, though the latter judgment is certainly 
expressed in much more measured language than the former. 
On the one hand, it is plain that no conflict of opinion as to 
the weight of evidence can ever arise, except where the 


1 Reg. v. Bhibhuti Bhusan, 17 Cal. 485. 
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decision is that of a judge with assessors only,in which case 
the whole matter is absolutely open to the High Court. On 
the other hand, it must be remembered that the effect both 
upon the prisoner and upon public opinion is very different, 
according as the reversal of an original judgment causes the 
acquittal of a person who had been found to be guilty, or 
the conviction of a person who had been found to be innocent. 
The Appellate Court would hardly take the latter course, 
merely because they thought that they would have arrived 
ata different conclusion if the trial had been before them- 
selves; they would probably require a conviction amounting 
to a moral certainty, not only that the lower court was 
wrong, but that it had gone wrong; not only that it had 
arrived at a wrong conclusion, but that it had reached it in 
some wrong way. It would require a very extreme case to 
warrant the Government in hanging a man who, after a fair 
trial in his own district, had been pronounced innocent. 

The High Court may, in an uppeal from an order of 
acquittal, reverse such order and direct that further inquiry 
be made, or that the accused be re-tried or committed for 
trial, as the case may be, or find him guilty and pass sentence 
on him according to law.! 


§ 786. Appeal from Conviction.—The Appellate Court may, 
by s. 423 (6), “in an appeal from a conviction, (1) reverse the 
finding and sentence, and acquit or discharge the accused, 
or order him to be re-tried by a court of competent jurisdiction 
subordinate to such Appellate Court, or committed for trial, 
or (2) alter the finding, maintaining the sentence, or, with 
or without altering the finding, reduce the sentence, or 
(3) with or without such reduction, and with or without 
altering the finding, alter the nature of the sentence, but 
not so as to enhance the same; (c) in un appeal from any 
other order, alter or reverse such order.” 

An appellant who has been convicted is not in the same 
position as he was on his origenal trial. There is no longer 
any presumption in favour of his innocence. The doubts 
which might arise upon the evidence have, for the time, 
been settled by the sentence against him. He must now 
satisfy the Court that there is sufficient ground for interferin 
with the conviction, If on the whole the case for an 
against him seems evenly balanced, the Appellate Court 
will in general refuse to disturb the finding of the lower 


1 Crim. P.C., 2. 423 (2). : 
Q 
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court whose judgment, being arrived at after a personal 
observation of the witnesses, is entitled to special weight. 
Where a petition has been admitted under s. 422, it may be 
finally disposed of under s. 423 without hearing the appellant, 
if he is neither present in person, nor represented by pleader, 
and it makes no difference that the appellant is a convict. 
actually in gaol. 


§ 787. Where on appeal to the sessions judge against & 
sentence by a magistrate acting within his jurisdiction, the 
sessions judge considers that the sentence is inadequate, and 
ought to be enhanced, the Allahabad High Court held 
that his only course is to report the case to the High Court 
under s. 438 (post, § 789), with a view to enhancement by 
it under s.439. He is not authorized, under s. 423, to annul 
the order, and direct the case to be committed to himself 
for trial. The result would be that, by an indirect process, 
he would be able himself to enhance the sentence which by 
cl. (6) 3, he is forbidden to do. He ean only reverse the 
finding and sentence, and order a committal to a higher 
authority, where by some mistake the accused has been tried 
and sentenced by a magistrate who had no jurisdiction to 
try the offence. In such a case he can order the accused to 
be re-tried by any competent authority subordinate to him- 
self, or to be committed for trial by himself if the charge is. 
one which can only be tried by a sessions judge.® ‘This. 
decision, however, was disapproved of by the High Court of 
Bombay. A Presidency magistrate had tried a prisoner who 
was charged under s. 326 with cutting off his wife’s nose, an. 
offence punishable with transportation for life, or imprison-. 
ment for ten years. The magistrate sentenced him to two. 
years’ imprisonment, which was the heaviest penalty he 
could inflict. On an application mgde under s, 435 by the- 
Government to the High Court to quash the sentence as. 
wholly inadequate, and to commit the case tor trial by the 
High Court, it was objected on behalf of the prisoner that. 
the High Court on appeal would have no power to take- 
such a course, and the Allahabad case was cited. The- 
Court held that the construction put upon the section was. 
too narrow. “The words used im s. 423 are clear and 
unambiguous, and give to the Appellate Court the power to- 
order an accused person to be committed for trial, where it. 
considers that that was the proper procedure to be adopted 

1 Reg. v. Sajtwan Lal, 5 All. 386. 
2 Reg. v. Pulpi, 13 All. 171. * Reg. v. Sukha, 8 All. 14. 
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in the case.” “A magistrate is not to determine every 
case he is competent to try. He is required by s. 254 to 
consider whether such punishment as he can inflict is 
adequate; if not, he can commit the prisoner to a higher 
court under ss. 210 or 347.” The judges therefore considered 
that under s. 423 an Appellate Court could direct a com- 
mittal to a higher authority, where the trial by the inferior 
jurisdiction had failed in one of the ends of justice, viz. the 
infliction of an adequate punishment upon an offender.! 


788. Where the sessions judge, when annulling a con- 
viction by a magistrate for want of jurisdiction, has omitted 
at the same time to order a new trial, he is not precluded 
by s. 369 from passing such an order subsequently? 

It is open to the Appellate Court, under s. 423, to alter the 
finding by sentencing the accused upon a charge supported 
by the facts, though different from that for which he was 
tried. This course, however, will only be right where the 
accused was substantially tried on a case which is properly 
represented by the altered finding. It must not be a new 
case which might have been met by different evidence, or 
different arguments.® 


§ 789. Revision.—Upon this subject the Criminal Pro- 
cedure Code contains the following sections :— 

435. “The High Court, or any Court of Session, or 
District Magistrate, or any subdivisional magistrate em- 
powered by the Local Government in this behalf, may call 
for and examine the record of any asc before any 
inferior criminal court situate within the local limits of its 
or his jurisdiction, for the purpose of satisfying itself or 
himself as to the correctness, legality, or propriety of any 
finding, sentence, or order recorded or passed, and as to the 
red of any proceedings of such inferior court. 

f any subdivisional magistrate, acting under this section, 
considers that any such finding, sentence, or order, is illegal 
or improper, or that any such proceedings are irregular, he 
shall forward the record, with such remarks thereon as he 
thinks fit, to the district magistrate. 

Orders made under ss. 143 and 144 and proceedings under 
s. 176 are not proceedings within the meaning of this 
section.” 

436. “ When, on examining the record of any case under 
s. 435 or otherwise,the Court of Session or District Magistrate 


1 Reg. v. Abdul Rahman, 16 Bom. 580. 
2 Re Rami Reddi, 3 Mad. 48. 4 Reg. v. Imdad Khan, 8 All. 120. 
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considers that such case is triable exclusively by the Court 
of Session, and that an accused person has been improperly 
discharged by the inferior court, the Court of Session or 
District Magistrate may cause him to be arrested, and may 
thereupon, instead of directing afresh inquiry, order him to 
be committed for trial upon the matter of which he has 
been, in the opinion of the Court of Session or District Magis- 
trate, improperly discharged : 

Provided as follows— 

(a) that the accused has had an opportunity of showing 
cause to such court or magistrate why the commitment 
should not be made: 

(6) that, if such court or magistrate thinks that the evi- 
dence shows that some other offence has been committed 
by the accused, such court or magistrate may direct the 
inferior court to inquire into such offence.” 

437. “On examining any record, under s. 435 or other- 
wise, the High Court or Court of Session may direct the 
District Magistrate by himself or by any of the magistrates 
subordinate to him to make, and the District Magistrate may 
himself make, or direct any subordinate magistrate to make, 
further inquiry into any complaint which has been dismissed 
under s. 203, or into the case of any accused person who has 
been discharged.” 

438. “The Court of Session or District Magistrate may, if 
it or he thinks fit, on examining, under s. 435 or otherwise, 
the record of any proceeding, report for the orders of the 
High Court the results of auch examination, and, when such 
report contains a recommendation that a sentence be reversed, 
may order that the execution of such sentence be suspended, 
and if the accused is in confinement that he be released on 
bail or on his own bond.” ‘a 

439. “In the case of any proceeding, the record of which 
has been called for by itself, or which has been reported for 
orders, or which otherwise comes to its knowledge, the High 
Court may, in its discretion, exercise any of the powers con- 
ferred on a Court of Appeal by ss. 195, 423, 426, 427, and 
428, or on a court by s. 338, and may enhance the sentence, 
and, when the judges composing the Court of Revision are 
equally divided in opinion, the case shall be disposed of in 
manner provided by s. 429. 

No order under this section shall be made to the prejudice 
of the accused unless he has had an opportunity of being 
heard either personally or by pleader in his own detenge, 
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Where the sentence dealt with under this section has been 
passed by a magistrate acting otherwise than under s. 34, 
the court shall not inflict a greater punishment for the 
offence which, in the opinion of such court, the accused has 
committed, than might have been inflicted for such offence 
by a presidency magistrate or a magistrate of the first class. 

Nothing in this section applies to an entry made under 
s. 273, or shall be deemed to authorize a High Court to 
convert a finding of acquittal into one of conviction.” 


§ 790. An appeal is a matter of right in all cases in which 
it is given, but a revision is in the discretion of the court.! 
Hence no party has a right to be heard before a court, either 
when it is exercising its power of revision, or'in order to lay 
matters before it to induce it to exercise such powers.? 
Where, however, the court proposes to make an order to the 
prejudice of the accused, that is, an order enhancing the 
sentence, or altering a conviction against him to one involving 
& more serious sentence, he is entitled to be heard either 
personally or by pleader.* So the power to report pro- 
ceedings to the High Court given by s. 438, is discretionary, 
and should not be exercised unless the referring officer 
considers it desirable or useful that any error detected by 
him should be set right. Before making his report the 
judge should call for explanation from the inferior court, 
and submit the explanation with the rest of the record to 
the High Court.° 

The information upon which the court exercises its powers 
of revision may be received in any way, either by its own 
examination of the records, or directly trom the Government 
or & private person. The proper course, however, is to pro- 
ceed by petition in open court. Publicity is thus secured, 
and a fuller hearing of ¢he reasons which move the Govern- 
ment in the interests of the public order, or a private party 
in his own.® 


§ 791. In s. 435 the words “any inferior criminal court,” 
have been substituted for the words “any court subordinate 


1 Per Sir B. Peacock, C.J., 5 Suth. Cr., p. 46. 

2 Crim. P.C., 8s. 440; Thandavan v. Periannah, 14 Mad. 368. 

3 Crim. P.C., 8. 439; Reg. v. Pohpi, 13 All, p. 187. As to whether 
the accused is entitled to be heard before an order is made directin 
aad inquiry under s. 437, see Nobin Kristu v. Lussick Lali, 10 Ca 


4 Nibarun Chunder v. Bhuggobutty Churn, 20 Suth. Cr. 40. 
5 Mailamdi Fakir v. Tarimulla, 8 Cal. 644. 
“ Re Aurokiazm, 2 Mad. 33; per Jardine, J.. 16 Bom., p. 582. 
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to such court or magistrate,” which were used in s. 295 of 
the Act of 1872. The reason for the change was to meet 
the rulings that a district magistrate is not subordinate to 
the sessions judge; and to provide, nevertheless, that the 
revisional authority of the latter over the former should 
remain unquestionable. The High Court can, under s. 435, 
eall for the record of any proceeding before any criminal 
court within the local limits of its jurisdiction; a Court of 
Sessions may do so as regards every other criminal court 
within the sessional district; and the magistrate of the 
district can do the same as regards every other magistrate’s 
court within his district.? 

The power to call for the record may be exercised at any 
stage of the proceedings,” and even after the prisoner has 
served out his sentence.” Where there is a right of appeal 
which has not been exercised, the power of revision still 
exists, but should be very sparingly exercised, and, save in 
very exceptional circumstances, not at all in reference to 
questions of fact.4 Similarly, in cases where the district 
court or magistrate has concurrent revisional jurisdiction 
with the High Court, an application for revision will not be 
entertained, save on sume special ground, unless a previous 
application shall have been made to the lower court.”. When 
a court has once exercised its power of revision, that power 
is exhausted, and its decision cannot be reviewed by itself.® 


§ 792, The powers of the High Court asa Court of Revision 
were stated as follows by Sir B. Peacock in a case under the 
Criminal Procedure e of 1861.7 

“If in a case of child murder the judge were to say ‘it is 
not necessary to try whether death was caused by an act done 
with the intention of causing death, because if it was sv 
caused, the prisoner was not guilty‘of murder. I find that 
the child was under the age of six months, and therefore 


1 Opendro Nath v. Dutkhini, 12 Cal. 473 ; re Pudmunabha, 8 Mad. 18; 
dieg. v. Laskari,7 All. 853; Reg. v. Pirya Gopal, 9 Bom. 100, overruling 
Nobin Kristo v. Russick Lall, 10 Cal. 268. 

2 Vilaetee Khanum v. Meher Ali, 24 Suth. Cr. 4; Chandi Pershad v. 
Abdur Rahman, 22 Cal. 131. 

3 Reg. v. Sinha, 7 All. 135. 

4 Per Straight, Ofig. C.J., Reg. v. Ala Baksh, 6 All. 484. 

5 Reg. v. Reolah, 14 Cal. 887; Reg. v. Chagdu,14 Bom. 331, at p. 842. 
The same rule has been laid down as to the special jurisdiction unde 
the Charter, cl. 15 (Reg. v. Rajcoomar Singh, 3 Cal. 573). 

8 Reg. v. Fox, 10 Bom. 176; re Gibbons, 14 Cal. 42. 

* Reg. v. Gora Chand CGopee, 5 Suth. Cr. 45; S.C. B.L.R., Sup. 
Vol., 443. 
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acquit the prisoner ;’ in such a case there would be no findin 
on the facts, and the court, as a Court of Revision, woul 
merely set aside the acquittal and order a new trial. Again, 
suppose a magistrate, in a case triable by him, should con- 
vict of an offence, and the session judge on appeal should, 
without going into the facts, reverse the decision upon a 
point of law and order the prisoner to be discharged, stating 
that, assuming the facts to be as found by the magistrate, 
the prisoner was not guilty of the offence, this court, if the 
judge were wrong in point of law, could, as a Court of 
Revision, reverse his decision and direct }him to try the 
oe upon its merits. If ajudge,on appeal, should uphold 
the finding of a magistrate on the tacts and reverse his 
decision in point of law, and order the prisoner to be dis- 
charged, then, as the acquittal would be merely upon a 
point of law, this court, as a Court of Revision, might reverse 
the judgment of acquittal, and order the sentence of the 
magistrate to stand. The court may act as a Court of 
Revision, after it has acted as a Court of Appeal, if it finds 
it necessary to do so, in order to correct an order in law 
which cannot be set right on appeal. For instance, if a 
man should be found guilty of a murder and sentenced to 
seven years’ transportation, if a prisoner should appeal on 
the facts, the court might upbold the finding of guilty of 
murder on appeal, and afterwards, as a Court of vision, 
might set aside the senteuce of seven years’ transportation, 
and pass a legal sentence for murder.” 

§ 793. This statement appears equally to apply to the 
Act of 1882, except as regards sentences of acquittal. By 
the Act of 1872, a power of appeal against a sentence of 
acquittal, at the instance of the Local Government, was for 
the first time given. gAnd the last clause of s. 439 of the 
Act of 1882 enacts that a High Court cannot, on revision, 
convert a finding of acquittal into one of conviction. This 
does not deprive the HigheCourt of all power of dealing 
with an acquittal by way of revision; but unless it is neces- 
sary to do so in the interests of justice, the High Court will 
not in general interfere with such sentences, unless on 
appeal by the Local Government under s. 417.1 Where 
the acquittal is on mere questions of facts, the disinclination 
to do so would be still stronger.2. The power of the court 
to deal with acquittals was considered by the Allahabad 


\ 1 Jleerabai v. Framji, 15 Bom. 349. 
2 Thandavan v. Periannuh, 14 Mad. 363. 
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igh Court, when the following questions were referred to 
Full Bench. 1. Has the Court power under s. 439 to 
vise an order of acquittal?: 2. If it has, in reference 
to orders of acquittal passed on appeal, what has it power 
to order to be done? ‘The Full Bench, after contrasting the 
1st clause of s. 439, which enables the High Court to exer- 
cise on revision ull the powers given by s. 423 (a), with the 
last clause, stated their opinion as follows on the _ first 
question: “It appears to us that the presence of these 
words in the section indicates that, short of determining 
the questions of fact in the case when revising such orders, 
as we may do when sitting as a Court of Appeal, all the 
other powers of the cl. (a) of s. 423, read in conjunction with 
the lst paragraph of s. 439, are left unimpaired. We are then 
of opinion that the High Court has power to revise an order 
of acquittal made by any of the courts exercising original 
or oppo jurisdiction subordinate to us.” As to the 
second question, they said: “Clearly the order must be one 
directing the re-trial of the proceedings wherein the final 
order has been found to be bad, and has in consequence 
been reversed.” As to the court to which the order for 
re-trial should be sent, “the Sessions Court of Appeal is the 
proper tribunal for re-trial of the appeal, or such other 
court of equal jurisdiction as we might entrust, under s. 526 
of the Code, with the trial of the appeal.” ? 


§ 794. The High Court has also power in revision to 
order a prisoner to be committed for trial when he has been 
improperly discharged,” or when he has received an in- 
adequate sentence from a magistrate whose powers did not 
admit of his imposing a sufficient punishment.? It can also. 
quash a commmitent which has been improperly made,‘ or 
an order by a magistrate directing tlfe revival of proceedings 
against an accused person who had been discharged.’ Orders 
sanctioning a prosecution under ss. 195 or +476 of the 
Criminal Procedure Code for offences referred to in those 
sections may also be reversed on revision.® 

The powers of enhancement of sentence which, under s. 280. 


H 
a 
re 


1 Reg. v. Balwant, 9 All. 189. 

2 Reg. v. Ram Lal Singh, 6 All. 40. 

3 Reg. v. Abdul Rahman, 16 Bom. 580. 

4 Reg. v. Lachman Singh, 2 All. 398. 

5 Re Mohesh Mistree, 1 Cal. 282; re Dijuhur Dutt, 4 Cal. 647. 

© Khepu Nath Sikdarv. Grish Chunder, 16 Cal. 730; Lteg. v. Rachappay 
18 Bom. 109. 
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of the Act of 1872, were possessed by a Court of Appeal, 
are now by s. 423 (b) taken away from such court, and 
conferred only upon the High Court acting by way of 
revision. When so acting, the court may not only enhance: 
the sentence, but alter its nature.! 


§ 795. A different question arises when a private person: 
attempts to set the High Court in motion as a revisional 
court for the purpose of overruling an acquittal. It is clear 
that he cannot do so as a matter of right. On the other 
hand, as the High Court is willing to: receive from any 
quarter the information which may draw its attention to the 
case, the mere fact that such information comes from a 
private Pee in the form of a petition properly 
presented to the court, is no reason why it should not be 
acted on.2- Where such » petition was presented under the 
present Code, the Madras High Court said, “ An appeal 
against an acquittal by way of revision is, in our opinion, 
not contemplated by the Code, and it should, we think, on 
public grounds, be discouraged.” ‘They therefore, under 
s. 440, refused to hear the pleuder in support of the petition, 
and dismissed the application.” So the Calcutta court 
refused to act under s. 15 of the charter, when asked to. 
reverse the discharge of a prisoner by a Presidency 
magistrate.* 


§ 796. Under s. 297 of the Act of 1872, the High Court 
was only able to act by way of revision when it appeared to 
it that there had been “a material error in any judicial 
proceeding.”® Under s. 435, the power of calling for a 
record is conferred to enable a superior authority to satisfy 
himself as to “the correctness, legality, or propriety of any 
finding, sentence, or order recorded or passed, and us to the 
regularity of any pro@eedings of such inferior court.” If 
ground for interfering appears, a sub-divisional magistrate 
can only forward the record with his remarks to the district 
magistrate. The Court of Sessions or district magistrate 
may take independent action upon the matter in the cases 

1 Reg. v. Ram Kuria, 6 All. 622. 

2 Re Hardeo,1 All. 189; Sukho v. Durga Prasad, 2 All. 448; Reg. 
v. Abdul Rahman, 16 Bom., at p. 582. 

3 Thandavan v. Periannah, 14 Mad. 263. 

# Re Poona Churn Pal, 7 Cal. 447. 

5 As to-what was material error, see Feg. v. umkunoo, 19 Suth. Cr. 
28; re Raghoo Parirah, ibid. ; Sonatun Duss v. Goorvo Churn, 21 Suth. 
Cr. 88; re Juggut Chunder,2 Cal.110; fey. v. Ram Narain, 8 All. 514; 
Hasiraddi vy. ftey., 21 Cal. 827. 
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stated by ss. 436 and 437. In all other cases they must 
report the matter to the High Court under s. 438, the final 
disposal resting with that court. 


§ 797. Where the High Court is acting by way of 
revision, it is no longer confined to matters of law, but may 
deal with the case “on the ground of incorrectness, that is 
to say, on the ground that it is wrong on the merits.” ! 
This does not, however, mean that the court will weigh the 
evidence for and against, exactly as if the case came before 
them on appeal from a judge and assessors. In Calcutta, 
Mitter, J., said: ‘Under s. 435, we generally decline to go 
into the question of facts, though we have the power to do 
so. We exercise this power only in such cases where we 
find that in the interests of justice it should be exercised.” ? 
This rule is more imperative in cases where there is no 
appeal, and the discretion reserved to the court will only be 
exercised where it appears clear that the evidence does not 
support the charge? In a later case in Bombay, Jardine, J., 
said:* “ As a rule, while allowing the suitor to come to our 
revisional jurisdiction, we have refused to interfere in two 

eat classes of cases: (a) Where, as a rule, the Legislature 
antended the original or appellate jurisdiction on the facts 
to be final; () where the relief sought might be got from 
a court of concurrent revisional jurisdiction below. Whether, 
in dealing with matters of fact, ‘ very exceptional grounds’ 
exist, ‘whether the interests of justice’ require exceptional 
interference, are questions to be determined in reference to 
the circumstances of each case. It may be a fairly accurate 
account of the way this court uses its discretion, if we say 
that we refrain from interfering with the judgraent on facta, 
in like manner as we refrain, under s. 307 of the Criminal 
Procedure Code, from interfering with the verdict of a jury, 
that is, where it is not shown to be clearly and manifestly 
wrong, nor that the court below has used no discretion 
at all, or in a manner wholly anreasonable.” ‘“ Where the 
evidence on the record will sufficiently warrant a conviction, 
we should not in revision be justified in setting aside the 
conviction, merely because the view taken of the evidence 
by the cour ts below is one that is not sustainable, or because 


1 Per Wilson, J., Hari Dass Sanyal v. Saritulla, 15 Cal. 608, p. 618, 
followed Ram Brahma v. Chandra Kanta, 21 Cal. 931, p. 935. 
. 3 Nobin Krishna v. Rassick Lall, 10 Cal. 1047. 

3% Req. v. Shekh Saheb, 8 Bom. 197. 

+ Reg. v. Chagan, 14 Bom. 831, p. 342.. 
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some fact which ought to have been found has either not 
been found, or found incorrectly.” } 

None of these decisions related to jury trials. As to 
them, Sir B. Peacock, when dealing with ihe Code of 1861, 
said, “As a Court of Revision, the court cannot reverse the 
verdict of a jury.”? The same rule still appre The 
powers of a Court of Appeal referred to in s. 439 must be 
taken as subject to s. 418, which in jury cases limits the 
appeal to matters of law. A Revision Court can do nothing 
which an Appellate Court could not do, except enhance the 
sentence. 


§ 798. Appeal to the Queen in Council.—The charters of 
the Supreme Court authorized those courts to grant leave 
to appeal to the Sovereign in Council against all criminal 
proceedings conducted before them.® A similar power is 
given by s. 41 of the Letters Patent of 1865. The practice 
upon this subject was reviewed by Westropp, C.J., in the 
-case of Reg. v. Pestonjit Dinsha,* where he pointed out that 
in only three instances had leave been granted. In two of 
them a doubt had arisen as to the jurisdiction of the court 
to try the case, and in the third, as to its power to grant a 
new trial in cases of misdemeanor. The only other case I 
am aware of in which such an application was made under 
the Letters Patent was that of McCrea, in which the Alla- 
habad High Court refused the leave.” There is no power to 
grant leave to appeal against decisions of the Mofusail 
courts, or of the High Court on appeal from such decisions. 
On all such cases, as well as in cases where leave to appeal 
has been refused, a special application for leave to appeal 
must be made to the Judicial Committee, founded on full 
-copies of the original and appeal judgments, and of all 
material portions of éhe evidence on which it may be 
necessary to rely. 


§ 799. As to such applications, the law was laid down as 
follows in Reg. v. Bertrand :*-® 

“It seems undeniable that in all cases, criminal as well 
as civil, arising in places from which an appeal would lie, 
and where, either by the terms of a charter or statute, the 
-authority has not been parted with, it is the inherent pre- 


1 Balmakand Ram v. Ghansam Ram, 22 Cal. 391, p. 409. 

2 Reg. v. Gora Chand G . 5 Suth. Cr., p.48; Beg. v. Chunder Kant 
Chuckerbutty, 10 Suth. Cr. 14. 

33M. Dig. pp. 582, 628, 679. 4 10 Bom. H.C. 92. 

6 15 AIL 173. * £.R., 1 P.C. 530. 
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rogative right and, on all proper occasions, the duty of the 
Queen in Council to exercise an, appellate jurisdiction, with 
a view not only to ensure so far as may be the due adminis- 
tration of justice in the individual case, but also to preserve 
the due course of procedure generally. The interest of the 
Crown, duly considered, is at least as great in these respects. 
in criminal as in civil cases; but the exercise of this pre- 
rogative is to be regulated by a consideration of circum- 
stances and consequences; and interference by Her Majesty 
in Council in criminal cases is likely in so many instances 
to lead to mischief and inconvenience, that in them the 
Crown will be very slow to entertain an appeal by its officers 
on behalf of itself or by individuals. The instances of such 
appeals being entertained are therefore very rare. The 
result is that any application to be allowed to appeal in a 
criminal case comes to this Committee labouring under a 
great preliminary difficulty—a difficulty not always over- 
come by the mere suggestion of hardship in the circum-. 
stances of the case, yet the difficulty is not invincible. It 
is not necessary, and perhaps it would not be wise to attempt 
to point out all the grounds which may be available for the 
purpose ; but it may be safely said that when the sugges- 
tions, if true, raise questions of great and general importance, 
and likely to occur often, and also where, if true, they show 
the due and orderly administration of the law interrupted, 
or diverted into a new course, which might create a precedent 
for the future, and also where there 1s no other means of 
preventing these consequences, then it will be proper for this. 

ommittee to entertain an appeal, if reterred to its decision.” 

A similar rule was laid down in Dvillet’s case,} where it 
wus said: ‘he rule has been repeatedly laid down, and 
has been invariably followed, that,.Her Majesty will not 
review or interfere with the course of criminal proceedings, 
unless it be shown that by a disregard of the forms of legal 
process, or by some violation wf the principles of natural 
justice or otherwise, substantial and grave injustice has 
been done.” ? 

in Bertrand’s case, the Privy Council reversed an order 
of the court of N.S. Wales, which had ordered a new trial 
in a case of felony. Similarly, in Reg. v. Burah, a decision 


1 12 App. Ca. 459. 

2 Cited and followed in ex parte Deeming (1892), A.C. 422; and ex: 
'e Kops (1894), A.C. 650. : 
5 L.A. 1 8; S.u. 4 Cal. 172. 
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of the High Court of Calcutta was reversed, in which it had 
been held that a decision of the Indian Legislature was 
alira vires. So, in Diullet’s case,) the Judicial Committee 
reversed a cunviction for perjary, on the ground that the 
judge, in his charge to the jury, had grossly misrepresented 
the real issue in a manner most unfair to the prisoner, and 
had made unsworn statements to the jury of matters alleged 
to be within his own knowledge, which were neither to be 
found in the records nor in the evidence. In Reg. v. Cooke* 
the Committee reversed a decision of the Cunadian Court 
which had set aside a conviction, on the erroneous view that 
statements made by a witness on oath could not be lawfully 
used against him when on trial on a criminal charge. So 
appeals were admitted in the cases cited in the note, all of 
which raised questions of the greatest importance as to the 
jurisdiction of the courts below.® In no case will leave to 
appeal be granted upon objections of a merely technical 
nature, or unless some clear departure from the requirements 
of justice is alleged to have taken place.* Still less will the 
Committee re-try a case upon a suggestion that on the 
weight of evidence the verdict ought to have been the other 
way. Ina recent case from India, in which leave to appeal 
was sought on the ground that the judge, in charging the 
jury, had laid down the law erroneously as to what consti- 
tuted an attempt, the Lord Chancellor, after stating that no 
such error had in fact been shown, proceeded to say that 
“It would be contrary to the practice of this Board, and 
very mischievous, if any countenance were given to the 
view that an appeal would be allowed in every case in which 
it could be shown that the learned judge had misdirected 
the jury.” ® 


3 12 App. Ca. 459. . 2 L.R., 4 P.C. 599. 

3% Falkland Islands Co. v. Reg., 1 Moo. P.C. 299; Nya Moung v. Reg., 
7 M.LA. 72; ante, § 42; Atty.-Gen. of Hong Kong v. Kwol-A-Sing, 
L.R., 5 P.C. 180, ante, § 53. ° 

4 Reg. v. Riel, 10 App. Ca. 657. 

5 Rey. v. Eduljee Byramjee, 3 M.I.A. 468, 485. 

& In re McCrea, 20 L.A. 90; S.C. 15 All. 310. 
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he figures tn black: type refer to the acections af the Code in Part I., those in 
ordinary type to the puges of the work] 


ABANDONMENT 
See InFant, 3 


ABDUCTION 
1. definition of offence, 362, 168 
force or deceit must operate on person abducted, 645 
in order to murder, 364, 169 
to confine secretly or wrongfully, 365, 169 
2. of ee he a view to compelling marriage ur illicit intercourse, 
6 
9 
does not apply where woman consents, 646 
what offence is then committed, tb. 
of Bde to subject to grievous hurt, slavery, or unnatural lust, 367, 


wrongful confinement or concealment of person abducted, 36 8, 170 
what amounts to, 646 
of child under ten to steul from its person, 369, 170 


ABETMENT 
1. in what it consists, 107,54, 432 
2. by instigation, zb. 
by pies misrepresentation or concealment, 107, Exp. 1, 54, 
43 
act abetted must be ag offence, 433 
person rte need not be an offender, 108, Exp. 3, 
56, 
nor the person who actually commits the offence 
abetted, 108, Exp. 4, 56, 43% 
where instigation countermanded, 434 
by letter, none till read, 7b. 
38. by conspiracy; what it is, 454, 469 
what must be done to carry it out, 55, 485 
acts must be for common purpose, 4 
evidence in support of, 435, 471 
whether giving false evidence is an abetment, 435 
sai Si need not be in direct communication, 108, Exp 
,o 
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ABETMENT—continued. 
4. by aiding or facilitating offence, 107, Exp. 2, 55 
what amounts to, 457 
case of master and servant, 438 
when offence upon one’s self may be abetted, 7b. 
by illegal omission, 437 
or abctment of such omission, 108, Exp. 1, 55 
ubctment complete, though nothing follows, 108, Exp. 2, 55 
penalty in such case, 115, 116, 117, GO, G1 
4. penalty where offence committed, 109, 57, 115, 116, 117, GO, 61 
must be in consequence of abetment, 108, Exp., 57, 439 
where abettor is present at committal, 114, 59 
cannot also be punished as abettor, 441 
where act done with different intention or knowledge froin 
that of abettor, 110, 58 
where act done is different from that abetted, 111, 58, 459 
or is done by mistake, 440 
where both such acts done, 112, 59, 441 


pe | 


al 


8. of suicide, 305, 308, 150, 624 
offence against Merchandise Marks Act, 216 
ABSCONDING 


to avoid service of summons or order, 172, 82 
warrant of magistrate no offence, $2 
what amounts to, 83 


ACCIDENT 
act done under, wien no offence, 80, 42, 361 
where act done is unlawful, 361 
or a mere statutory offence, 362 
where lawful act carelessly done, 363 
difference between civil and criminal liability for, 861 


ACCOMPLICE 
who ig an, 912, 944 
how far evidence of is receivable, 914 
what is a corroboration of, 915 
duty of judge in charging jury, 916 
result of error in charge, 917 


ACQUITTAL 

See ArpraL, 2. Previovs AcquirraL. REVISION 
ACT 

what the word denotes, 833, 11 e 


when it includes illegal omissions, 32, 11 

offence partly by and partly by omission done by several, liability of 
each, 35, 37, 38, 11, 12. 

See JOINT ACTS. e 


ACTS OF STATE 
1. are not cognizable by any Court, 318 
except for deciding whether they are such, 319 
2. may be rendered such by ratification, <b. 
8. what acts are 
all acts of a hostile character, 7b. 
acts done in settling conquered country, 320 
not when under claim of legal title, $21 
claims to enforce treaty rights as between parties, 822 
as against subjects affected by them, 323 
new settlement after rebellion, 324 
acts done on national emergency, 325 
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ADMIRALTY JURISDICTION 
its origin and tranafer to Common Law Courts, 255 
conferred on High Courts by Charter, 263 
extended to Mofussil Courts, éb. 
supplemented by Merchant Shipping Acts, 264, 273 
procedure and punishment to be Indian, 264, 265, 288, 290, 291 
substantive law to be English, 286, 292 
exception as to territorial waters, 293 
only applies to offences completed at sea, 270 
extends as far as ocean-going vessels, 270 
when concurrent with local courts, 271, 277 
applies to all British subjects at sea, 272 
foreigners on British ship, 274 
when custody is illegal, 275 
See ForEIGNERS. 
to pirates, 281 
See Piracy. 


ADULTERATION 
See Nuisance, 5 


ADULTERY 
who is said to commit, 497, 220, 800 
where i leaves woman free, 800 
marriage not believed to exist, ib. 
evidence of, 801 
consent or connivance, ib. 
acquiescence after knowledge of, 803 
to one adultery bars indictment for another, ib. 
second prosecution for, <b. 
wife is not punishable as abettor, 497, 220 
husband or person in charge for him must complain, 807 
what amounts to a complaint, th. 
death does not stop prosecution, 2b. 


AFFIRMATION 
solemn, when included in word “oath,” 51, 14 


AFFRAY 
what constitutes an, 159, 74, 491 
not when acts done in private place, 491 
or where public have no right of access, 492 
punishment for committing, 130, 74 
assaulting public officer ig suppressing an, 152, 72 


AGENT 
of owner or occupier, not giving police notice of riot, 164, 155, 72, 73 
liability of, if riot, 156,73 , 


ALLY OF THE QUEEN 
See Wacina Wak, 3. 


ALTERATION 
See CHanGE, 2. Forcery, 1. 


ALTERNATIVE . 
punishment where one of several offences found in the, 72, 38 
charging contradictory statements, 510 
one of sevoral offences, 875, 877 
sanction and committal necessary for each, 513, 895 
where either committed before judge who tries case, 904 


3.8 
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AMENDMENT 
See CHarae, 2. 


AMERICAN 
to be sentenced to penal servitude, ‘66, 16 


ANIMAL 
what the word denotes, 47, 14 


inj 
a oe Miscuizr, 2. 


b 
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ANNOYANCE 
by a drunken man, 510, 227 


APPEAL 
i; when it lies, 956 
in jury cases only on matter of law, 7b. 
must be pointed out by appeal, ab. 
what is such matter, 7b. 
misdirection of judge, ¢b. 
failure of justice resulting, <b. 
power of Appellate Court to deal with evidence, 95/ 
2. against acquittal, 958 
what amounts to, 959 
when it will not lie, zb. 
only to High Court, <b. 
effect of ordering new trial, ¢. 
discretion in exercising power, 1b. 
.8. from conviction, 961 
no presumption in favour of innocence, 61 
where sentence is inadequate, 962 
committal to higher authority, 7b. 
Court may sentence on different ¢ arge, 963 
-4. to Queen in Council, 971 
when leave is granted by High Court, ¢b. 
special pop a applet for leave, ib. 
NHANCEMENT. REVISION. 


_.APPREHENSION 
of offender or person Sane with offence, wilfully neglecting to aid in, 
when bound to do, 187, 9 
preventing, by aici ot: ., 216, 108: 
blic officer voluntarily omitting, 221, 111 
if offender is under sentence of court, 229, 112 
resisting, of one’s self, 284, 113 
of another, 225, 114 ¢ 
omission to mw Hee by public servant, 225A, 115 
resistance to lawful, 225B, 116 


ARMY 
offences relating to the, 131-140, 67-69 


anh by police offi ith t, 349 
officers with warran 
. without warrant, 7b., 557 
reasonable complaints or suspicion, 351 
not bound to state information, 7h. 
property suspected to be stolen, 352 


INDEX. 979 


ABREST—confinued. 
3. provisions as to entering houses, 352 
ing open doors on suspicion, 353 
4. resistance to arrest, 354 
when death may be inflicted for, 7b. 
difference in case of escape, 355 
5. by private persons, 356 
upon suspicion of crime not committed, ¢b. 
of innocent person, 357 
for non-cognizable offence, ¢b. 
6. warrant necessary for civil process, 358 
power to break open doors, ¢b. 
in search for stranger or his goods, 359 
7. justification must depend on facts known at time, 357 
where court had no jurisdiction, 360 
it might have had, 7b. 
different justification in civil and criminal proceedings, ib. 


ARTIFICER 
who is an, 218 


ASSAULT 
1. in what it consists, 351, 165, 580 
words are not, but may explain acts, ¢b. 
threat must a r to be capable of execution, 580 
meaning of force, , 164 
criminal force, 350, 164 
2. what acts are intentional, 581 
want of consent differs from against will, <b. 
when consent negatives charge, 582 
cases of indecent assault, 7b. 
not aggravated by unforeseen result, 583 
3. assault or criminal force otherwise than under provocation, 352, 166, 583 
to outrage female modesty, 354, 167, 583 
with intention to dishonour, 355, 167 
in attempt to steal property worn or carried, 356, 167 
wrongfully to confine person, 357, 167 
on abe and sudden provocation, 358, 168 
on Governor-General, etc., 124, 64 
abetting, by soldier or sailor on superior officer, 134, 68 
on public officer while suppressing riot, 162, 72 
in discharge of his duty, 353, 166 
in taking possession or enforcing a right, 141, 70 


ASSEMBLY 
See TURBULENT, UNLAWFUL ASSEMBLY. 


ASSISTANCE e 
to public servant, omission to give, 187, 94 


ATMOSPHERE 
making it injurious to health, 278, 134 


ATTEMPT 
1. to oomatt omar punishable with transportation or imprisonment, 
8 
9 
whether it applies to murder, 626 
only to offences under Code, 863 
ab fe voce with whipping, ¢b. 
or itionally on previous conviction, 7b. | 
conviction for on acquittal of complete offence, ib. 
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ATTEMPT—vcontinued. 
2. intention or preparation not an offence, 853 
when act done towards commission, 854 
offence prevented by matter external to offender, 855 
one of series of means towards offence, 855-859 
attempts to commit forgery, 860~862 
| rape, 657 
proof of intention, 862 
must continue till attempt complete, 863 
3. to wage war against Queen or her ally, 121, 63, 125, 65 
to restrain or overawe Governor-General, etc., 124, 64 
to reacue prisoner of State or war, 130, 66 
to commit suicide, 308, 151, 625 , 
4. to commit murder or culpable homicide, 307, 150, 308, 151 
what acts are capable of causing death, 625, 628 
person not guilty of may have committed an offence under s. 511. .626 


BANKERS 
See Breace or Trust, 3 


BELIEVE 
meaning of “ reason to believe,” 26, 9 


BIGAMY 

1. what constitutes offence of, 494, 219 
first marriage legal though voidable, 790 
still existing, 404, Excep., 219 

divorce without legal process, 791 
polygamy when lawful, <b. 

2. second marriage void from causes other than previous, 792 
change from monogamous to polygamous religion, 793 
status of native Christian, <b. 

Englishman domiciled in India, 796 

3. proof that first spouse was living, 796 
presumption as to life, 797 
absence for seven years, 494, Exoep., 219 

must have been continuous, 798 
reasonable but mistaken belief of death, 799 

4. offence takes place where second marriage performed, ¢b. 
what court has jurisdiction, 7b. 
only on complaint of husband, 800 

with concealment of previous marriage, 495, 220 
i 


BREAOH OF TRUST 
1. what constitutes a criminal, 405, 183 
punishment for, 406, 184 
what is a trust, 695, 696 + 
may be committed by person interested in property, 695 
cases of husband and wife, 695 
married woman, 696 
what is a breach of trust, 697 
evidence of it, 698 
2. by carrier, wharfinger, or warehouse-keeper, 407, 184 
by clerk or servant, or person employed as such, 408, 185 
who is a servant, 699 
or employed as such, 701 
property must be entrusted to him in such capacity, 701 
though not pale of his duty, 702 
received under trust, ¢. 
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BREACH OF TRUST—continued. 
3. by public servant, banker, agent, etc. 409, 185 
must be in discharge of duty, 703 
directors of Joint Stock Bank are bankers, tb. 
liable for dishonest dividend, 698 
manager and accountant are not bankers, 703 


BRIBE 
public servant eee 75 
person expecting to be a public servant iaking, 161, Exp., ib. 
no act need be done in co uence of, gb. 
taking, for corruptly influencing public servant, 168, 76 
for personally influencing him, 163, 77 
public officer abetting the taking of a, 162-164, 77 
obtainiug a valuable thing without consideration, etc., 165, 78 
offer of a bribe is abetment of offence, 116, illus. (a), 60 


BRITISH INDIA 
what the words denote, 15, 5 


BRITISH SHIP, 275 


BRITISH SUBJECT, 268 
See Evrorsan Baitisy SusJecr. 


BURIAL PLACE 
trespassing on, with intent to insult, etc., 397, 142 
offering indignity to human corpse, 7b. 


CALENDAR 
British, “ year”’ or “month” is calculated according to, 49, 14 


CAPACITY 
false measure of, 265-267, 129, 130 


CANCELLING 
documents with fraudulent intent, 477, 206 


CAPTAIN 
of merchant ship. See CORRECTION, 2 


CERTIFICATE 
issuing or signing a false, 197, 100 
using a false as true, 198, 100 


CHARACTER 7 
materiality of, in criminal cases, 936 
as regards accused, 7b. 
previous conviction, ib. “ 
confined to general reputation, 937 
evidence of facts showing intention or motive, 938 


CHARGE 
1. mode of framing, 864 
exceptions need not be negatived, 865 
stating matters of aggravation, tb. 
previous conviction, 866 
effect of errors in, 867 
2. alteration and amendment of, 867, 869 
procedure after, 867, 872 
wers of Appellate Court, 868 
imited to facts proved on committal, éb. 
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- = gt a ai charge, 869 
power ng new e, 
effect of irregularity in st 871 
withdrawal of added cha 872 
cannot be made after wandict > tb. 
3. convicting on, not actually made, 872 
two classes of cases, 78 
‘where minor form of graver offence charged, 874 
4. procedure where different offences committed, <b. 
when charge may be withdrawn, 875 
what offences are distinct, 876 
of same kind, 7b. 
result of misjoinder, 877 
alternative charge, tb. 
5. procedure where several persons accused, 878 
offences arising out of same transaction, 878, 879 
result of misjoinder, ib. 


CHEATING 
1. what constitutes offence of 415, 186, 711, 417, 188 


acts amount to deceiving, 711 
implied assertions, 712 
conduct without words, 716 
praise or depreciation, 713 
statement of future intention, 715 
addressed to general public, 716 
2. Concealment of facts, 416, Exp.. 187 
must be in breach of duty, 717 
sales or Jeases of property, 718 


Jatent defects, 719 
what representation implied by sale, 712, 720 


actual artifice to conceal, 720 

express conditions of sale, 721 

trade custom or fiduciary relation, 722 

3. fraudulent intention, 723 
act done to secure supposed rightful advantage, 724 
evidenced by previous acts, 726 
must be to bring about specified results, 727 
person must have been deceived, tb. 
if not, offence may be charged ern attempt, 728 


4. by personation, 416, 187, 723, 727, 419, 
by inducing delivery of property, or destruction of security, 420, 
188 


cases held not to be forgery, but cheating, 752, 758 


CHILD 
See INFANT. + 


CHOICE OF EVILS 
when act done to avoid another is no offence, 81, 43, 364 


must not be for personal benefit, 364 
cases of shipwreck, 365 
killing to save one’s own life, 366 


CIRCULATING 
false rumour to cause mutiny, or alarm, or offence against State, 505, 


CLAIM 
See FRAUDULENT CLAIM. 
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CLERK 

See Breacu or Troust,2. TuHeErr, & 
COHABITATION 

under pretence of marriage, 498, 219, 789 
COIN 


1. and Queen’s coin, what it is, 330, 118 
counterfeiting them, 331, 288, 118, 119 
what amounts to, 744, 746 
evidence of, 745 
abetting such counterfeiting out of India, 236, 120 
ais 3 - selling instruments for counterfeiting them, 233, 234, 


acting in concert with police, 746 
possession of such instruments, 285, 119 
what amounts to, 746 
knowledge of their nature necessary, tb. 
evidence of other acts to prove, 747 
2. import or export of either coin, 237, 288, 120 
passing of oan known to be counterfeit at time of possession, 289, 
not the offence of the coiner, 747 
what is a fraudulent intention, 748 
passing off re known to be counterfeit after time of possession, 
» 121 
must be delivered as genuine, 748 
fraudulent possession of, known to be counterfeit when possessed, 
242, 248, 121 
evidence of knowledge, 749 
S. frauds on coin by person employed in mint, 244, 121 : 
taking coining instruments out of mint, 245, 122 
making coin light, or altering its composition, 246, 247, 122 
oe appearance of, to pass as a different coin, 248, 122, 249, 
1 


delivery to another, of light or altered coin, 250, 251, 123 
possession of such coin known at time of possession to be light or 
altered, 252, 253, 123, 124 
passing off such coin as genuine or different, 354, 124 
4. Metal Tokens Act, 1889, 124 
making or issuing copper money without authority, 125 
possessing such, with intent to issue, i 
burthen of proof as to intent, 1. 
importing such wifftout popenar pee tb. 
what offences to be cognizable, ib. 


COMMITTING 
for trial or to confinement, wilfulPy, contrary to law, 220, 111 


COMMUNICATION MADE IN GOOD FAITH ; 
not an offence, when made for benefit of person harmed by it, 98, 48 
See DEFAMATION, 5. 


COMMUTATION 
of sentence of death, 54, 15 
transportation for life, 55, 15 
in other cases, 15 


COMPANY 
is included in word “person,” 11, 4 
may be defamed, 499, Exp. 2, 221, 817 
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COMPENSATION 


1. for frivolous complaints, 950 
by whom payable, 951 
meaning of complaint, éb. 

to what charges it applies, 952 
case must have been tried, «ib. 
how recoverable, ¢. 
2. payable to innocont purchaser of stolen property, 947 


out of fine to person injured by offence, 953 


* 


COMPLAINT 


of offence by court, 888 
by Government, 889 
who is to investigate, 896 
previous inquiry as to offence, 897 
cannot be revoked by higher authority, ib. 
by person aggrieved in certnin cases, 898 
when h Sapiegepl ana ee allowed to withdraw, 455 
effect of withdrawal, ih. 
appeal against withdrawal, 959 
See COMPENSATION, 1. 


COMPOUNDING AN OFFENCE 


taking gift for, 218, 106, 449 
making gift to induce, 214, 107, 449 
cases in which it is allowed, 452 

proof of validity of agreement, 454 


COMPULSION 


1. effect of foreign conquest, 400 
or civil war, 40 
2. by private persons, 94, 48 
when no excuse, 403 
See Forcep Laxzovnr. 


CONCEALING 


a birth. See Inrant, 4. 
a married woman. See TAKING AWAY. 
material facts, when it amounts to abetment, 107, Ezp. 1, 55, 432 
CHEATING, 2. FACILITATING. 
design to commit offence punishable with death or transportation for life, 
if offence committed, 118, 61 
if offence not committed, 118, 62 
design to commit offence punishable witheimprisonment, if offence com- 
mitted, 120, 63 
if offence not committed, 120, 63 
by a public servant, of an offence which it is his duty to prevent, 119, 62 
design to wage war against the Quesn, 123, 64 
escaped prisoner of State or war, 130, 66 
deserter, 186, 137, 68 
evidence of commission of offence, 201. 101 
property to avoid seizure, etc., 206, 103 
offender to screen him from punishment, 212, 105 
no offence if offender is husband or wife of concealer, 212, Excep., 106 
offence accepting gratification for, 313, 106 
giving pret ieeten for, 214, 107 
offender who has escaped from custody, or whose apprehension has been 
ordered, 216, 108 
no offence, if offender is husband or wife of concealer, 216, Excep., 109 
person who has been abducted or kidnapped, 368, 170 
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CONFESSION 

1. what is a, 919 
rules governing, 918 
what is custody of police, <b. 
statement made before a magistrate, 923 

irregularity in recording, ¢b. 

taken by investigating magietrate, 925 
effect of when inudmissible, 920 

2. facts discovered in co uence of, 918 
what statement rendered admissible by, 921 
nature of fact, 922 
discovery the result of statement, 7b. 

3. inducement to confess, 925 
by whom made, 926 
must refer to charge, 927 
what amounts to. ¢b. 
which has ceased to operate, 928 
burthen of proving, ¢b. 
obtained by fraud, or without warning, 925 

4. may be used against other accused, 929 
if made by one tried with them, ¢b. 
must substantially implicate him, 930 
its weight as evidence, 931 


CONNIVANCE 
See ADULTERY. 


CONSENT 
1. rules as to, when set up as a defence, 87-92, 44-47 
to what cases it applies, 87, 41 
not to causing death or grievous hurt, 393 
unless improbable or unforeseen, tb. 
contests of skill must be fairly conducted, 39 
law of prize-fights, 395 
2. acts done for beuefit of consenting person, 88, 45 
or of person incapable of consent, 88, 45, 92, 46, 396, 398 
case of surgical operations, 396, 399 
benefit must not be pecuniary, 92, Exp., 47, 396 
dangerous exhibitions, 396 
3. nature of consent 90, 46 
difference between it and submission, 397 
mistaken belief as to consent, 398 
case of offences of a sexual nature, 397 
misconception®of facts, 398 
inadmissible where act consented to is an offence, 91, 46, 297 


CONSPIRACY 

of a treasonable nature, 121A, 63 

in what it consists, 469 
not necessary that any act or illegal omission should take place, 

IZ1A, Exp., Gt 
must go beyond intention, 470 
correspondence with foreign State, 7b. 
what words and writings are evidence of, 471 
each liable for acts of othera, tb. 
9. when it constitutes an abetment. See ABETNENT, 3. 


CONTEMPT 
of lawful authority. 
See Pcsuic SERVANT, 3. 
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OCONTEMPT OF COURT 
immediate cognizance of, 87 
cannot be tried by court “offended, db. 
submission or apology for, 88 
procedure on punishment for, 87 


CONTRADICTORY DEPOSITIONS 
See Fatse Evipence, 6. 


CONTRIBUTORY NEGLIGENCE 
not a defence in criminal law, 567, 600 


CONVEYANCE 
See FRAUDULENT TRANSFER. 


CONVICT 
for life, murder by, 308, 149 
attempt to murder by, 307, 150 


CONVICTION 
See Previous CONVICTION. 


O0O-OPERATION 
by distinct acts, 37, 12 


CORONER 
is a public servant, 7 
language used by, ‘when privileged, 829 
disobedience to summons of, punishable under . 174. .85 
proceedings before, are judicial proceedings, 520 


CORPSE 
offering indignity to human corpse, 297, 142 
is not the subject of property, 667 


CORRECTION 
1. what cases of are Jawful, 329 
must be moderate and reasonable, 329, 330 
2. children, scholars, and her aaa 329 
not as regarde servants, ¢b 
or Wives, 330 
right of captain of merchant ship, 7b. 


COSTS 

in prosecution under Merchandise Marks Act, 215 
COUNSEL ° 

dcfamation by, in discharge of his duty, 829-831, 883 
COUNTERFEIT 

meaning of term, 28, 9 e 


Cors. Forcery. StTamp. 


COURTS OF JUSTICE 
meaning of the term, 20, 6 
See Contemrpr. JupcGE. Pusiic SERVANT. 
CRIMINAL LAW 
its origin and development, 229 
modern aspect of, 231 


CRIMINAL 
Breacn or Trosr. Force. Jwtmupation. JInsvuttT. Misapprorrt 
ATION. Trespass. See those Titles. : 
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CULPABLE HOMICIDE 
See Homicive. 


CUMULATIVE PUNISHMENT 
See PUNISHMENT, 2. 


DACOITY 
in what it consists, 391, 179 
punishment for, 305, 179 
murder committed in act of, 306, 180 
deadly weapon used, or death, or grievous hurt attempted in, 387, 180 
person armed with deadly weapon attempting, 398, 180 


reparing to commit, 399, 180 
lon 


ng to gang habitually committing, 400, 181 


assembling for purpose of committing, 402, 181 


DEAF AND DUMB 
persons, how dealt with on trial, 390 


DEATH 
what the word denotes, 46, 14 
sentences of may be commuted, 54, 15 


or suspended, or remitted, 15 


right to inflict on resistance to arrest, 354, 356 


in cases of escape, 355 


causing for self-preservation, 366 


DEFAMATION 


1. 


te 


in what it consists, 499, 221, 808 
form of immaterial, only question is as to meaning, 809-811 
- wse of innuendoes to fix it, 809 
evidence to explain, 1b. 
judged by general understanding, 810 


. imputation on deceased person, 499, Exp. 1, 221 


what intention necessary, 817 

on association or class, 499, Exp. 3, 221 
persons must bo bee aloe of being identified, 817 
imputation must affect the class, 1b 


. truth of, not by itself a defence, 499, Exoep. 1, 222, 811 


wanton attacks on private life, 812 
undue circulation, 818 
must be pleaded, 2b. 


- intention to injure, 819 


inferred from character of imputation, 814-816 
now rebutted, 814-816 


- imputations which are not defamatory, 499, Exesp. 1-10, 222-224, 818 


meaning of privileged cofhmunication, 820 
extends to nt of party, 821 
mutuality of interest, 822 

necessary communication, 823 
good faith, 824 
burthen of proof, 825 


. privilege negatived by express malice, 826 


what amounts to, 827 
intentional or reckless falaehood, ¢b. 
use of extravagant language, 828 
previous defamation, 829 
must be found as a fact, 827 
what evidence of necessary, 828 
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DEFAMATION—continued. 
7. cases of absolute privilege where express duty to make statement, 826 
Parliamentary or judicial proceedings, 829. ; 
principle of rule, 830 . 
peers proceeding, not person, 831 
whether it exists in India, 832-834 
8. public ete privilege of, 884 
judicial proceedings, 499, Excep. 4, 222 
papepe of privilege, 834 
anust be fair and correct, 835 
Parliamentary proceedings, 835 
quasi-judicial and official proceedings, 836 
9. cases of fair comment, 837 
matter must be of public interest, 838 
facts asserted must be true, 839 
criticism must be fair, 840 
10. publication of, what it is, 841 
not to person defamed, ¢b. 
by one of several acting together, 842 
liability for, by person acting in ignorance, 842-844 
jurisdiction in respect of, 844 
evidence of, ¢b. 
11. province of judge and jury, 845 
where no question of privilege, 7b. 
where privilege alleged, 846 
in case of fair comment, 847 
12. punishment for, 600, 225 
printing or engraving matter believed to be defamatory, 501, 225 
selling matter known to be defamatory, 502, 225 


DEFENCE 
See PRIVATE DEFENCE. 


DEPREDATION 
on territories in alliance or at peace with the Queen, 126, 127, 65 


DESERTION 
abetting, of soldier or sailor, 135, 68 
harbouring deserter, 136, 68 
concealing deserter on board merchant veasel, 137, 68 


DESTRUCTION 
of ducument, 2304, 102 


DETAINING 
@ married woman. 
See TAERING AWAY. 


DISAFFECTION 
1. language intended to excite against the Government, 124A, 65, 473 
definition of sedition, 473 
difference between disaffection and disapprobation, 124A, Exp., 65, 474 
2. offence consiste in intention, 475 | 
inferred from meaning of language, tb. 
evidence admissible to explain, tb. 
3. trath of language no defence, 476 
evidence of inadmissible, 475, 477 
4. publisher liable as well aa writer, 477 
what is peal 477, 479 
how far knowledge of contents necessary, 477 
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DISAGREEMENT 
between judge and jury; procedure on, 954 
mere disapproval is not, 955 
power of court in dealing with, ¢b. 


DISAPPEARANCE OF EVIDENCE 
causing, to acreen offender, 201, 101 
crime must have been committed, 526 
matter concealed must have been evidence, 527 
offender must not be principal criminal, ¢ 
proof of knowledge and intention, 526 


DISHONESTLY 
definition of the word, 24, 9 
in case of theft, robbery, etc., 675, 717, 757 


DISHONOUR 
assault, or using criminal force, with intent to, 355, 167 
or to outrage modesty of a woman, 354, <b 


DISOBEDIENCE 
1. to lawful order of public servant, 1868, 95, 493 
for removal of nuisances, 494, 559 
maintenance of session, 494 
preservation of the peace, 497, 498 
processions and music in streets, 495 
2. illegality of order when immaterial, ¢b. 
cannot be set aside by civil court, ¢b. 
no offence whet order ultra vtres, 496 
or depends on certain anticipated evils, 497 
or creates permanent deprivation of right, 7b. 
when order limited in duration, ¢b. 
how far interference with civil right justifiable, 499 
3. order should justify itself, 500 
and show persons to whom it extends, 501 
must have come to knowledge of accuscd, fb. 
legal evidence of its existence, 500 
4. offence consists in consequence of disobedience, 502 
intention immaterial, 7b. 
specific consequences must be alleged, ib. 
breach of orders of civil court, tb. 


DISPOSAL OF PROPERTY 
1. connected with commPsion of offence, 945 
meaning of property, 1b. 
must have been produced, 946 
proof of commissivn of offence, ib. 
produced by bond fide putchaser, <b. 
compensation to, 947 
passing by delivery, ¢b. 
2. order conclusive as to right of possession, 7b. 
appeal against order, ib. 
power to destroy, 948 
restitution of immovable property, 4b. 


DIVORCE 
enurts of domicile have full jurisdiction over, 785 
foreign courts have none over temporary residents, 786 
doctrine of matrimonial domicile, 787 
effect of Indian, considered, 789 
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DOCUMENT 
what the word denotes, 20, Exp. 1, 10, 514 
public servant framing incorrect, 167, 79 
not producing or delivering up, 176, 86 
case of payin’ uments, 86 
destruction of, to prevent production in court, 204, 102 
See Fourarnry, 1. 


DRIVING ) 
rash or negligent, 379, 1385, 567 
when death caused by, 596 


DRUGS 
See Nvisanor, 5. 


DRUNEKENNESS 
See INTOXICATION. 


DUELLING, 611 


DWELLING 
See House Trespass, 1. 


DYING DECLARATIONS 
when admissible, 984 


for what p 935 
what is a serbal statement, th. 
proof of; in absence of accused, 7b. 


ENHANCEMENT 
of punishment, on revision, 968 
not on appeal, 961 
inadequate sentence may be reported to High Court for, 962 
or re-committed to higher authority, ¢b. 


ENTICING 
Minors. See KIDNAPPING, 1. 
Married woman. See TAKING AWAY. 


ESCAPE 
public servant allowing, of prisoner of State or war, 128-129, 66 
ares be prisoner of State or war, 180, & Expl., 66 
if 918, pas ie from custody, or his apprehension has been ordered, 
public servant intentionally suffering, of person accused, 221, 111 
public servant intentionally suffering, of gerson under sentence, 222, 112 
public servant suffering, in cases not otherwise provided for, 225A, 115 
negligently suffering, of person charged or convicted, 223, 113 
paki ng or attempting to make, from lawful custody, 224, 113 

punishment to be in addition to that of original offence, 294 
and Expl, 113 

place of trial for, 114 

mode of sentencing in case of, 114 

in cases not otherwise provided for, 225B, 116 

is not an obstruction of a public servant, 94 
See Rescvuk. ReEruRN FROM TRANSPORTATION. 


EUROPEAN 
is to be sentenced to penal servitude, 56, 16 


EUVUROPEAN—BRITISH SUBJECTS 
who are such, 268, 880 
See JURISDICTION, 5. 
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EVIDENCE 
of origin in cases under Merchandise Marks Act, 215 
improper admission or rejection of, 941 
in cases tried by jury, 956 
See ACCOMPLICES. CHARACTER. DISAPPEARANCE OF EVIDENCE. DYING 


Deoiarations. Exrerts. Fartse Evipexce. Mepicat Evipexcs. 
INTENTION, 2 


EXAMINATION OF ACCUSED 
procedure on taking, 932 
object and limits of, 1. 
when it may take place, 933 
cautioning accused, 7b. 
whether compulsory, 934 
mode of attesting, tb. 


EXCEPTIONS 
need not be negatived in charge, 865 
existence of must be proved by accused, 7b. 
general, 76-106, 41-54 
See Sreciric TT es. 


EXPERTS 
biel apa id fad 
proof of foreign law by, 785 
admissibility of evidence of, 940 
medical, as to death, 941 
insanity, 37+ 


EXPLOSIVES 
negligence with respect to, 286, 156 
causing hurt by use of, 324, 155 
grievous hurt by use of, 326, 156 
using, to cause mischief, 486, 193 . 
to injure a decked vessel of more than 20 tons, 487, 438, 193 


EXPOSING 
See INFantT, 3. 


EXTORTION 
1. definition of the offence, 383, 176 
not limited to moyable property, GS5 
excludes claim of ‘right, ¢b. 
meaning of injury, 44, 14, 685 
what amount of fear necessary, GAG 
what threats of injury syfiicient, 687 
criminal accusations, 686 
where property is taken but not delivered by prosecutor, 687 
delivery must be due to threat, 688 
2. punishment for 384, 176 
putting in fear of injury to commit, 385, 176 
committing by fear of death or grievous hurt, 386, 177 
attempting to commit by same means, 387, 177 
committing by fear of criminal accusation, 388, 177, 686 
attempting to commit by same means, 389, 177 
8 when it is robbery, 390, 178 
causing hurt for purpose of, 827, 156 
grievous hurt, 328, 157 
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EXTRADITION 
under Act XXI_. of 1879, 248 
by treaty with Portugal, 249 . 
France, 250 
Mysore, 262 
rule as to political offences, 251 
what are such, 250 
facts alleged must constitute offence against harbouring State, 251 
ernl terms limited to recognized crimes, ib. 
subjects of harbouring State not given up, 249, 250, 253 
effect of provision that accused should only be tried for offence for which 
he is claimed, 252 
procedure on demand upon India, 253 
upon Mysore, 262 
mode of proving documents, 253 


EXTRA-TERRITORIAL JURISDICTION 
See JURISDICTION. 


FACILITATING COMMISSION OF OFFENCES 
1. by concealing or making false representation as to design, 118, 61, 


where offender is public servant whose duty it is to prevent, 119, 
6 


where offence is waging war against Queen, 123, 64 
2. Meaning of illegal omission, 442 
statutory obligation to inform, 443 
See FAuse INFORMATION. 


FALSE CHARGE 
1. instituting criminal proceedings or making false charge of an offence, 
without just cause, 211, 105 
offences are different, 544 
2. false charge need not be to a magistrate, 544 
nor be believed or acted upon, ib. 
must be to some one with criminal authority, 546 
false answer on examination is not, «db. 
of cognizable offence to police said to be a criminal proceeding, 545 
3. knowledge of falsity essential, 546 
evidence to show belief, 547 
mere rashness insufficient, ¢b. 
4, intention to cause injury, 548 
not established by groundlessness*of charge, ib. 
may be inferred from it, ib. 
immaterial if charge true, fb. 
5. disposal of charge in favour cf complainant, 549 
refusal to hear evidence, 558 
province of judge and jury as to evidence, 549 


FALSE EVIDENCE 
1. elements of offence of giving, 191, 96, 503 
mee of evidence, 503 
2. who is legally bound to state truth, 504 
what is included in word “ oath,” <b. 
who may affirm, ¢d. 
oath omitted or wrongly administered, 7b. 
cases of children, <6. 
how proved or presumed, 70. 
when designedly omitted, 505 
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FALSE EVIDENCE—continued. 
3. legality of oath, 505 
want of jurisdiction to inqu:re, 506 
or to administer oath, ¢d. 
in what jurisdiction consists, <b. 
4. statements required by law to be true, 507 
mere voluntary statements, 508 
certain certificates, 197, 100, 508 
declarations receivable as evidence, 199, 100 
what statements are such, 508 
5. falsity of evidence, 509 
must be known to be false, th. 
expression of belief, 191, Exp. 2, 97, 510 
6. contradictory depositiuns, 510 
when mere production of sufficient, 511 
how char 512 
each, if false, must be punishable, zb. 
: sanction for prosecution of cach, 513 
7. What is a fabrication of, 192, 97, 513 
what is a false statement, or a document, 514 
must be intended for use as evidence, sb. 
and be admissible as such, 2b. 
proceeding before public servant, 515 
&. intention to cause erroueous opinion, <b. 
what is a point material to result, cb. 
cases in which materiality is not essential, 517 
want of may negative knowledge of falsity, ¢b. 
whether intention subsequent to fabrication sufficient, 525 
9. giving or fabricating, for judicial proceeding, 198, 98 
what is a hexanal whee veda 518 
actual use of fabricated evidence not required, 517 
several false statements in same ae aan only one offence, 521 
10. Proof of alleged false statement, ¢b. 
when taken in language different from that of witness, 522 
only one witness necessary, 523 
of facta which make statement evidence, 7b. 
11. using as true false or fabricated evidence, 196, 100 
or false declaration receivable as evidence, 200, 100 
proof of guilty knowledge, 524 
fabrication may have been intended for a different purpose, 525 
12. false statement on oath to public servant, 181, 91 
what facts must be proved, 526 
conviction improper, if qgidence given in a judicial procecding, t&. 
See FausE INFORMATION. 


FALSE INFORMATION 

1. to public servant by person legglly bound to afford it, 177, 88 
nature of obligation, 89 
where it relates to offence or apprehension of offender, 177, 89, 90 

2. to public servant to cause change of conduct, 182 (a), 91, 541 
does not involve intention to injure any one, 542 

38. to cause use of his power toinjure or annoy any one, 183 (b), 91 
intention is essence of offence, 541 
no actual result required, 543 
person injured may prosecute, 7b. 
refusal to examine truth of charge, 550 

4. for purpose of screening an offender, 201, 101 

or in respect of an offence committed, 203, 101 
proof of actual offence necessary, 526, 528 
and knowledge of it, 1. 
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FALSE INFORMATION—continued. 
offender must be different from person screenod, 527 
intention when material, 526, 528 . 
Bee CincuLaTina. 


FALSIFICATION 
of accounts by clerk, officer, or servant, 477A, 207 


FIGHT 
See Homicripe 8, 9. Parivare Derence, 4. 


FINDING 
See MISAPPROPRIATION. 


FINE 
1. when unlimited must not be excessive, 63, 21 
when it must be imposed, 21 
in case of joint offenders, <b. 
imprisonment in default of, 64, 21 
only awarded for offences under Penal Code, 22 
nature and duration of, 65—67, 22, 23 
effect of complete or partial payment, 88, 69, 23 
period during which it may be levied, 70, 24 
imprisonment not satisfaction, 24 
mode of enforcing fine, 25 
may be allotted by way of compensation, 953 
FIRE 
negligence, etc., as to, 285, 136 
any combuatible matter, 285, 136 
using, to cause mischief, 435, 4386, 193 
to injure a decked vessel of more than twenty tons, 488, 193 
See EXPLosive SuBsTrance. MISCHIEF. 


FOOD 
adulteration of, 272, 131 
selling, etc., adulterated, 273, 131 
noxious and unfit, 273, 131 


FORCE 
in what it consista, 349, 164 
inal, meaning of, 360, 164 
See ASSAULT. 


FORCED LABOUR 


unlawfully compelling to, 374, 171 G 
what constitutes offence, 649 


FOREIGN CONQUEST 
ite effect upon lawa, 400 e 


FOREIGN GOVERNMENT 
justification under its orders, 327 


FOREIGN LAW 
mode of proving, 784 


FOREIGNERS 
punishable for acts committed in India, 274, 336, 458 
or on British ship, 274 
unless for acts lawfully done to effect escape, 275 
not for acts done on foreign ship, 277 
unless within British territory, ¢b. 
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FOREIGN ERS —continued. 
nor for offences on foreign ships within territorial watera, 278 
ess with leave of Government, 279 
or under local legislation, 293 
exemption of foreign ships of war, 279 
to what persons it extends, 280 
right of asylum upon, ¢. 
commission conclusive as to public character, tb. 
pirates of all nations liable to captors, 281 
jurisdiction over cannot be transferred, 284 
belligerents only punishable by military law, 283, 459 
otherwise when without national authority, 459 
their ignorance of law no defence, 336 
nor existence of hostilities with their nation, 459 


FORFEITURE OF PROPERTY 
effect of sentence of, 61, 19 
its operation on rights of sons, 20 
when it may be added to penalty, 62, 21 
for waging war against Government, 121, 122, 65, 64 
of property connected with depredation on allied State, 126, 127, 65 
under Merchandise Marks Act, 9, 214 


FORGERY 
1. who is said to commit, 463, 200, 749 
what is a document, 29, 10 
need not be legal evidence, 750 
making na false document, 464, 200, 750 
when authorized signature may be, 750 
or genuine signature, 464, ol. 3, 201, Exp. 1, 202, 750 
where matter intended is omitted, 751 
difference between false statement and false deed, ¢b. 
signing with name of fictitious person, 462, Exp. 2, 203, 752. 
where no credit given to name, 752 
claiming genuine signature as his own, 753 
fabricating false copy, <b. 
mode of charging offence, ¢b. 
2. fraudulent intention, what necessary, 463, 200 
need not aim at any particular person, 753 
fraud must be poesible if successful, ib. 
where no injury intended or possible, 754 
merely personal security desired, 755 
meaning of “claim” and “ property,” 757 
difference between “dishonestly ”’ and “fraudulently,” @. 
3. publication unnecessary where fraud intended, 758 
several persons joining in, 4. 
4. using as genuine a forged document, 471, 205 
what is a forged documen® 470, 204 
must-have been sent before use, 758 
what is a using, 759 
where using is fraudulent, %. 
evidence of guilty knowledye, 760 
other similar acts, <b. 
5. possessing forged documents when an offence, 474, 205, 475, 476, 206 
fraudulent intention necessary, 761 
evidence of, <b. 
6. punishment for simple, 465, 203 
of record. of court, register, certificate or authority to sue, etc., 466, 203 
valuable security, will, authority to adopt, transfer, or receive money, 
9 7 : d $ 
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er nae ase OT Pon 

for purpose of c ing, 

x harming reputation, 469, 204 . 
making seal, plate, or instrument, for committing a, 472, 473, 205 

possessing such seal, etc., ¢b. 
counterfeiting marks of authentication in order to commit, 476, 206 
Ae sepa material so authenticated, «db. 

falsification of accounts by clerk, officer, or servant, 477A, 207 


FRAUDULENT 
meaning of the word, 25, 9, 757 


FRAUDULENT CLAIM 
accepting or making to prevent judicial seizure of property, 207, 103, 528 
suffering decree or execution without just cause, 208, 104 
making false claim in court, 208, 104 
obtaining decree or execution for unfounded demand, 210, 104 


FRAUDULENT GIFTS 
See FRAUDULENT TRANSFERS, 2. 


FRAUDULENT PREFERENCE 
See FRAUDULENT TRANSFERS, 2-4. 


* 
FRAUDULENT TRANSFERS 
1. to prevent judicial seizure, 206, 103 
what amounts to fraud, 528 
13 Eliz. c. 5 adopted in India, 529 
bona fides, not inconvenience to creditors is the test, <b. 
fraud not negatived hy value given, 531 
decisions in India, 532 
other transfers evidence of intention, 533 
‘2. in case of gift inferred from result on solvency, ¢b. 
voluntary conveyance to avoid forfeiture, 535 
if bond jide for value, ¢b. 
mere preference of one creditor no offence, 7b. 
proper remedy, 536 
3. to prevent distribution of property among creditors, 421, 189 
refera to proceedings it. insolvency, 537 
elements in fraud, 538 
‘4. fraudulent preference, what it ie, ib. 
what circumstances negative it, 539 
inadequacy of consideration, 540 
+4, to prevent demand by creditor being enforced, 422, 184 
containing false statement as to consideration or person taking 
benefit, 423, 189 
benami transaction not an offence, 540 
6. dishonest removal or concealment of property, 434, 189, 541 
or release of claim, ¢b. 
one partner may commit in fraud of the others, 541 


GENDER, 8, 4 


GENERAL EXCEPTIONS 
See EXcerrions, 


GESTURE 
making, to wound religious feelings, 388, 143 
when it may amount to an assault, 351, 165 
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GOOD FAITH 
meaning of, 53, 14 
in reference to judicial acts, 345 
claim of right, 671, 729, 733 
defamation, 824, 832 


GOODS 
meaning of, in Merchandise Marks Act, 208 


GOVERNMENT 
meaning of, 16, 17, 5 

illegal orders of confer no cereunity on agent, 296 

direct remedy against in England by Petition of Right, 298 
in India by action against Secretary of State, 299 

cannot dispense with operation of laws, 296 
nor refuse legal assistance, 297 

heads of, exempt from Indian jurisdiction for public acts, 8301-3038 

orders of foreign, no justification beyond its own limits, 327 
legality of commission issued by, cannot be questioned, 280, 328 

See MarTiaL Law. Aors or STATE. 


GOVERNMENT STAMP 

counterfeiting a, 2565 and Exp., 126 

possessing instrument or material used for counterfeiting a, 266, 126 

making or selling, etc.. instrument for counterfeiting a, 267, 126 

selling, etc., a counterfeit, 258, 126 

possessing a counterfeit, 258, 126 

using as genuine one known to be counterfeit, 260, 127 

where a, has been used, effacing writing with intent to cause loss to 
Government, 2861, 127 

removing a, from a writing, etc., with intent, etc., 261, 127 

using one known to have been used before, with intent, etc., 382, 127 

erasure of mark upon, denoting that it has been used before, with intent, 
etc., 263, 128 

making or possessing fictitious, 263A, 128 


GOVERNOR-GENERAL 
assault op, with intent to compel or restrain exercise of any lawful power, 
1234, 64 
attempt to overawe or restrain by unlawful assembly, 184, 64 
rs iy from jurisdiction of High Courts, 301 
forbidden to trade, 80 


GOVERNOR OF A PRESIDENCY 
exempt from jurisdiction except for treason or felony, 303 
meres t on, with inient to compel or restrain exercise of lawful power, 
64 
attempt to overawe by unlawfultassembly, etc., 124, 64 
forbidden to trade, 80 


GRATIFICATION 
meaning of the word, 161 and Exp., 75 
public servant taking a, improperly, 161 and Exp., 75 
accepting, etc., for corruptly influencing a public servant, 162, 76 
for using personal influence with public servant, 163, 
abetment by public servant of the taking or giving of 
1 7 


a, 164, 7 
public servant taking, etc., a thing without adequate consideration for 
it, 165, 78 
sanction ‘Decessary for prosecutions, 889 
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GRATIFICATION—continued. 
accepting, etc., to acreen offender, or abandon prosecution, 318, 106 
giving, etc., in consideration of screening offender, etc., 314, 107 
taking to help in recovery of property, 215, 107 


GRIEVOUS HURT 
See Hurt. 


HABITUALLY RECEIVING 
stolen property, 418, 166 


HARBOURING 
escaped prisoner of State or war, 130, 66 
a deserter from Army or Navy, 136, 68 
unless by wife of her husband, 186, Excep., 68 
person hired for unlawful assembly, 157, 74 
believed to have committed an offence, to screen him from punish- 
ment, 212, 105 
includes certain acts committed out of India, ¢b. 
unless by husband or wife of harbourer, 212, Exeep., 106 
offence must have been committed, 447 
guilt of person harboured believed, 448 
penalty affected by reault of crime, 447 
rson escaped from custody for offence, or whose apprehension is 
ordered, 216, 108 
robbers or dacoits, 316A, 109 
though offence committed out of India, ¢b. 
unless by husband or wife of harbourer, ¢b. 
meaning of word “ harbour ” in ss. 212, 216,and 216A, 316B, 109, 446 
must be personal assistance to offender, 448 
and done with specific intent, 449 
mere omissions are not, 7b. 


HOMICIDE 
1. when an infant becomes a human being, 586 
what acts amount to the killing of an infant, 587 
2. what amounts to causing death, 588 
by several acts or persons, #. 
by acts affecting the mind, ib. 
by illegal omissions, 589 
must be breach of legal obligation, 590 
and direct cause of death, 59° 
by voluntary acts to peng haat ib. 
acts accelerating death, » exp. 1, 145, 593 
when consented to, 300, Excep. 5, 148 
disease resulting from injuvies, 299, Exp. 2, 145, 593 
want of, or erroneous treatment, 593 
improper treatment, 594 
no limit as to time of death, ¢b. 
3. culpable homicide, definition of, 299, 145 
differs from manslaughter, 586 
distinction between it and murder, 300, 146, 595 
presumption as to knowledge or intention, 597 
acts likely to cause death, 598 
death resulting unexpectedly, 598, 623 
carelessness or neglect of duty, 597 
obedience to orders of superior, tb. 
contributory negligence no defence, 600 
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HOMICIDE—vcontinued. 
4. proof of eon 61 S knowledge, 600 


identification of corpse, 1 

n s 

cause of death, 618 

.§ culpable ee is not murder if it falls within certuin exceptions, 


buries ‘of roof as to their existence, 602 
&. provocation, 300, Excep. 1, 147 
may be given by words, 602 
what amount of sufficient, 6038 
loss of self-control] necessary, G05 
must not be sought or provoked, Prov. 1, 147, 605 
or given by lawful n0 t, Prov. 3, 147, 606 
or by exercise of self-defence, Prov. ’s, 147, 607 
is a question of fact, 300, Exp., 147 
its sufficiency a question of law, 607 
7. acts exceeding right of self-defence, 300, Excep. 2, 148, 608 
or powers of public servant, $00, Exoep. 3, 148, 608 
must be done towards execution of his duty, 609 
8. acts committed in sudden fight, 300, Excep. 4, 148 
passion must be cause of act, 609 
and resulting from fight, 610 
undue advautage or cruelty, db. 
first blow immaterial, 300, Exp., 148 
9, risk of death consented to b adult, 800, Exoep. 5, 148, 611 
applies to cases of duelling, 611 
conflicting cases as to faction-fights, 612 
illegal operations, 616 
10. offence committed where person not intended to be hurt is killed, 300, 
Excep. 1, 147, 301, 149, 616 
punishment for “murder, 302, 149 
by a person transported for life, 303, 149 
for culpable homicide not murder, 304, 149 
aes to commit murder or culpable homicide, 307, 150, 308, 151, 


HOUSEBREAKING 
See Hovse-Trespass, 3, 4, 5. 


HOUSE-TRESPASS 
1. when criminal trespass becomes, 442, 194 
what is a human dwelling, 740 
residence, 7 
premises included in it, ¢b. 
who is the owner, 742 
place for custody of p rty, tb. 
2. punishment for simple, 448, 197 
in order to commit offence punishable with death, 449, 197 
with transportation for life, 450, 197 
imprisonment, 451, 197 
after p uy aa im for barr assault, hurt, or restraint, 453, 197 | 
8. lurking house- ah sata 443, 194 
by night, 444, 192 
housetreaking, 445, 195, 743 
by night, 446, 196 
4. unishment for lurking, or housebreaking, 458, 198 
ons = housebreaking in order to commit an offence or thot, G84, 
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HOUSE-TRESPASS— continued. 
having made preparation for causing assault, hurt, or restraint, 


t, or housebreaking by night with same intents, £56, 


3 
5. lurking by nigh 
198, 457, 458, 199 ; eT 
attempting to cause death or grievous hurt while committing, 


459, 199 
pon ienment of person acting jointly with such offender, 460, 
1 


death or grievous hurt need not have been contemplated, or 
the common object, 743 


HURT 
1. who is said to cause it, 319, 154 
voluntartly causing, what it is, $321, 154, 584 

does not involve premeditation, 584 

punishment for, 328, 155 

cases in which it is lawful, 328 

by using dangerous weapons, etc., 324, 155 

when oo a extortion, or to force a person to do an illegal act, 

1 
9 

or to extort confession, 830, 158 
or to obtain restoration of property, 330, 158 
or to deter public servant from doing his duty, 382, 159 

when done on grave and sudden provocation, 334, 159, 585 
which must proceed from person hurt, 334, 159, 585 

ees caused by act showing want of regard for human life, 387, 
6 

administering drug with intent to cause, 328, 157 
2. grtevous, what is, $20, 154 
voluntarily causing gricvous, what is, 322, 155, 584 
when death ensues. not always culpable homicide, 585 
pouneymen for, 8325, 156 
y dangerous weapons, etc., 326, 156 

while committing dacoity or robbery, 397, 180 

bey done to extort property or to force to do an illegal act, 329, 

to extort confession or to compel restoration of property, 331, 158 

to public servant to deter him from doing his duty, 333, 159 

when done on provocation. etc., 335, 159 


must proceed from person hurt, 585 
by an act showing want of regard fur the safety of others, 338, 160 


HUSBAND AND WIFE : 

wife not excused by marital influence, 33] 
nor precluded from criminal remedies againat husband, ¢b. 

may commit theft from each other, 678-681 
or criminal breach of truat, 69 

liability of wife for criminal breach of trust in regard to strangers, 696 
for receiving stolen property, 709 

See ADULTERY. Bicamy. HAaRBOURING. Rare. TAKING AWAY. 


IGNORANCE 
See KNOWLEDGE. MISTAKE. 


ILLEGAL 
meaning of word, 43, 14 


ILLIOIT INTERCOURSE 
See Aspvorion. ADULTERY. TAKING AWAY. 
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IMPRISONMENT 
two kinds of, 4 
how imposed, 60, 
when ee nesortation may be awarded in place of, 50, 16 
commences from date of oe 18 
period of how caloulated, <b 
place of how changed, %. 
in case of juvenile offenders, ¢b. 


INFANTS 
1. when acts of are not an offence, 89, 88, 43, 367 4 
sree at ess as to maturity after seven, 867 
Hale Cheat of juvenile offender, 368 
t of correction in case of, 329 
prenatal control over, 638 
2. acts done to cause death of, before or after birth, 315, 153 
death of desi mae: caused by act which could result in culpable 
homicide, 316, 158, 632 
3. parent of gadar ‘twelve, exposing or abandoning it, 317, 158 
or person having care of, 317, 633 
when death results "from not, ib. 
what acts amount to abandonment, 638 
4. secret disposal of dead body of, to conceal birth, 318, 158, 634 
must be more than a fatus, 634 
what act amounts to concealment, 685 
evidence on charge, 636 
See KIDNAPPING. MISCARRIAGE, 1. 


INFECTION 
See NvuIsSANCE, 4. 


INFORMATION 
obligation to furnish in reference to crimes, 442 
See Fautset INFORMATION. 


INJURY 
what the word denotes, 44, 14 


INN ueoanrey PRESUMPTION OF 
1. meaning of the rule, 232 
when the presumption ceases, tb. 
2. rule as to the benefit of the doubt; 234 
nature of the doubt, 235 
3. onus a la sia aa thrown by statute on accused, 486, 210, 212, 


lies on senelants after conviction, 961 


INSANITY 
1. early definitions of, 370 e 
now understood to be a disease, 868 
different views of legal responsibility, ib. 
first discussed in py ae 8 case, 370 
answers of judges, 
these adopted in India, 84, 44, 375 
2. doctrine of uncontrollable impulse, 376 
not admitted by English law, 7b. 
practical objections to it, 377 
3. two unds of exemption under Code, ib. 
nowledge of nature of act; what it means, 378 
that act is wrong or contrary to law, 374 
may co-exist with complete insanity, 378 — 
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INSANITY — continued. 
generally applies to delusions, 879 
rule which governs them, 374, 379 
this assnmes a certain margin of sanity, 380, 383 
4. medical view of monomania, $80 
Hadfield’s case, 381 
5. proof of insanity lies on accused 884 
case of lucid intervals, 1b. 
medical evidence as to, tb. 
ordinary tests of, 386 
6. set up where no previous evidence of, 385 
generally due to other causes, tb. 
cannot be inferred from crime iteelf, 386 
; running amuck, 3888 
7. incapacity for trial on account of, 389 
acquittal on ground of, 390 
removal of insane person from Indie, éb. 


INSOLVENT COURT 
officers of forbidden to trade, 81 


INSUBORDINATION 
abetting act of by soldier or sailor, 188, 138, 68, 69 


INSULT 
to public servant eat Hea judicial proceeding, 228, 117 
intentional, to provoke breach of peace or committal of offence, 504, 226 
actual effect immaterial, 851 
to female modesty, 508, 227 
depends on intention and probability of result, 852 
what is an intrusion on privacy, ¢b. 


INTENTION 
1. different meanings of word, 237, 815 
differs from motive, 238 
is involved in act done voluntarily, 38, 13 
2. peruse ih alas known, or believed to be likely to result, 
» 13, 
or haa they are natural or necessary consequences, 238, 729, 814, 
must be proved where act is itself indifferent, 80 
or where specific intent is essence of offence, 168, 197, 199, 892, 
482, 467, 481, 488, 526, 600, 727, 729, 738, 862 
evidence of other transactions when admissible to prove, 583, 708, 726, 


760, $29 
See INtToxicaTion, 2. Dr8aFFECTION, 2. 
INTIMIDATION 
1. offence of criminal, 508, 225, 847° 


meaning of injury, 848, 849 
excommunication or exclusion from caste, 8418 
harm arising from strikes, 848-850 
who is a person interested in another, 850 
threat may be indirect, <b. 
2. punishment for, 506, 226 

committing anonymously, 507, 226 

by threatening Divine displeasure, 506, 227 
muat arise from act of offender, 850 
excommupication or exolusion from caste, 851 

See Comrvuision. ExtTorrion. 
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ENTOXICATION 
1. when it constitutes an excuse, 85, 44, 391 
diseased state induced by constant, 391 
2. what ose pf koowledxe assumed, where voluntary intoxication, 
% » 
ralc as to intention, 392 
specific state of mind, 392 
$. misconduct by person in atate of, 510, 227 


INTRUSION 
om privacy of female, 509, 227, 852 


IRREGULARITY 
when immaterial or cured; in framing charge, 867 
exercise of jurisdiction, 342, 887 
recording statements of accused, 923 
examination of prisoner, 933 
admitting or rejccting evidence, 941, 956 
misdirection by judge, 956 


JOINDER 
See CuareceE, 4, 5. 
JOINT ACTS 
1. liability of aap who does one of several acta which make up single 
offence, 37, 12, 429 


each person may commit a different offence, 38, 12, 430 
2. union of several persons to effect a criminal purpose, 34, 11, 480 
liability limited by common purpose, 430 
inferred from preparation, 431 
not from mere presence without opposition, zh. 
where special intention necessary, must be proved as to each, 482 
38. HeDLUSy oe of any member of an unlawful assembly, 146, 149, 
> 
of persons engaged in robbery, 304, 179 
in dacoity, 396, 180 
in housebreaking, 460, 199 
in forgery, 758 
in defamation, 842 


JUDGE 
1. meaning of the word, 19, 5, 389 
every is a public sergant, 21, 6 
of Supreme Court forbidden to trade, 81 
2. protected against civil suits for acts done within jurisdiction, 388 
though jurisdiction not believed in, 845 
though done maliciousby and corruptly, 339 
what acte are within jurisdiction, 341, 343 
when jurisdiction is limited, 841 
not in England for acts done without jurisdiction, 388 
otherwise in India if jurisdiction believed, 345 
what sort of belief necessary, <b, 
8. when his act is no offence, 77, 42, 338 
depends on his acting judicially, 347 
te. how far irregular proceedings made valid, i. 
whether existence of jurisdiction necessary, 346 
immunity extends to all judicial acts, 347 
charges of defamation, 829 
4. criminal proceedings in England against superior judges, 342, 829 
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JUDGE—continued 
justices of the peace, 348, 829 
uasi-judicial persons, 830 
§.. acta done under authority of, 76, 42 
See MinisTek1aL OFFICER. 
6. province of judge and jury in dealing with evidence, 549, 916, 948 
in cases of negligence, 566 
rovocation, 607 
efamation, 845 
accomplices, 916 
result of error in summing up, 942, 956 
not a und for appeal to the Queen, 973 
7. disqualified by interest, 898 
who is not deemed to have an interest, tb. 
pecuniary interest, 899 
facts causing bias, 900 
connection with case as prosecutor, ib. 
summoned to give evidence, 902 
decree only voidable not void, 903 
8. cannot try for offence committed before himself, éb. 
disability is personal, 904 
limited to judge acting in same capacity, tb. 
ulternative offences, 1. 
See DisaGREEMENT. 


JUDICIAL PROCEEDING 
See Faise EvIvence, 9. 


JURISDICTION 
1, dependent on specified facts, 506 
not affected by wrong finding. ¢b. 
or by irregular arrest, 507 
assumed in favour of superior courts, 408 
facts limiting must be brought to notice, 341 
irregular exercise of when cured, 887 
2. of Indian courts primd facie local, 256, 883 
none over offences by foreigner out of India, 269, 886 
continuing offences, 883, 884 
act done in one place operating in another, ib. 
which is an offence by relation to another, ¢b. 
where locality of offence uncertain, 884 
offence committed on journey, 4. 
founded on custody of accused, 885 
extraordinary of High Court, %. ¢ 
3. offences committed out of India on land 
by European British subject in allied States, 256 
native British subject everywhere, {b. 
es death happens or is caQsed within charter of East Indian 
» 266 
committed in Mysore, 259 
against Slave Trade Act, 263, 648 
4. offences committed at sea 
under Admiralty aeser tana 268 
Merchant Shipping Act, 264 
reons on board British ship, 264, 265, 278 
ritish ee on foreign ship to which he does not belong, 


264, 27 
who is a British subject, 268 
what is a British ship, 275 
privilege of trial before High Court, 268 
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JURISDICTION —continued. 
against Slave Trade Act, 263, 648 
in territorial waters, 278 
conferred by Territorial Waters Act, 279 
sedans by local legislature, 298 
5. as re persons 
uropean British subjects, 880 
privilege of must be asserted, 341, 882 
how forfeited, 882 
unlawful detention of, ib. 
foreigners liable for offences ia India, 336, 458 
on British ship, 274 
or any ship within Indian district, 277 
or under Territorial Watera Act, 278, 279 
exemption of ships of war, 279 
irates jure tium, 281 
6. over ast India Co., 298 
Secretary of State for India, 299 
perry of Government and High Court judges how far exempted from, 


7. improper to assume by charging minor form of grave offence, 486, 526 
348, 834, 874 : 


See ADMIRALTY JURISDICTION. Bicamy, 4. Divorce. Prracy. 


KIDNAPPING 
1. two kinds of, 359, 168 
from British India, 360, 168 
lawful guardianship, 861, 168 
result of mistake as to age, 637 
as to mental capacity, tb. 
2. who is a lawful guardian, 361, Exp., 168, 638 
legal right not essential, 638 
illegitimate children or orphans, 639 
rights of mother, ¢b. 
when minor is in keeping of, 640 
8. taking or enticing ; consent of minor immaterial, tb. 
or unlawful purpose, 641 
what amounts to, ¢b. 
temporary possession sufficient, 642 
4. presumption as to want of guardian’s consent, tb. 
consent of person with limited charge, 6438 
effect of mistake or ignorance as to, <b. 
§. abetting offence of, 6440 
jurisdiction over foreigners committing, 615 
6. punishment for, in ordinary cases, 363, 169 
where person is kidnapped to be murdered, 364, 1b. 
to be wrongfully confined? 865, 4b. 
where —— is kidnapped that she may becompelled to marry, 
etc., » 2D. 
a a order to subject person to grievous hurt, slavery, ete., 
» 20. 
concealing or confining kidnapped person, 368, 170 
child to steal from its person, 369, 


KNOWLEDGE 
of natural or necessary consequences of act assumed, 391, 597 
when necessary as regards particular facts, 239, 391 
in — of statutory offences, depends on the objecta of the statute, 280~ 
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KNOWLEDGE—continued. 
when ignorance must be proved, 241 
how far assumed in voluntary intoxication, 85, 44, 391 
of contents of seditious publication, 477 
evidence of other similar offences to prove guilty 
See Recrivine, 4. Corm,1,2. Forarry, 4. 


LABOUR 
See Forcep Lasour. 


LAW APPLICABLE TO OFFENCES 
1. Penal Code 
only repeals so far as it provides a law, 2, 2, 247 
certain laws not affected by it, 5,5 
applies to India and regions specially declared, 1, 1 
to offences committed since 1 Jan., 1862, 2, 2 
by servants of Queen in allied States, 4, 2 
European British subjects in same States, 256 
native Indian subjecta wherever committed, i. 
persons triable under act of Governor-General in 
Council for offences out of India, 3, 2 
on sea within Indian districts, 271, 285 
2. English law 
' to offences under Admiralty jurisdiction, 286 
' Merchant Shipping Acts, 288-292 
territorial waters, 293 
procedure is Indian, 288, 290 
punishment in conformity with Indian law, 265, 291 


LAWFUL GUARDIAN 
See KIpNAPPING, 2. 


LEGAL REMUNERATION 
meaning of term, 161, Exp., 75 


LEGALLY BOUND 
meaning of term, 48, 14 


LENGTH 
false measure of, 2865-267, 129, 130 
See MEASURE. 


LIABILITY 
of one for acts done by another, 34, 11, 111-114, 58, 59, 146-149, 71 


LIEUTENANT-GOVERNOR S 
assault on, 1 64 
attempt to overawe, 124, 64 


LIFE . 
what the word denotes, 45, 14 - 
See Homicrpe. Horr. 


LIGHT 
exhibiting a false, 281, 135 


LIGHT-HOUSE 
destroying or removing, etc., 483, 192 ‘ 


LIMIT OF PUNISHMENT 
when offence is made up of several offences, 71, 31 


LIMITATION , ae a 
period of, where charge is against Merchandise Marks Act, 215 
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LOCAL LAW 
of the term, 41, 13 
the word “offence” extended to certain breaches of, 13 
no “local law ” is repealed or affected by the Penal 6,8 
abetment may be committed in respect of, 57 
breach of, may also be an offence under Code, 5 
appeal against sentences under, 2b. 


LOSS 
See Wroxcrc. Loss. 


LOST PROPERTY 


nder of, when punishable for misappropriating, 403, Expl. 3, 182 
See MisapPpROPRIATION. 


LOTTERY 
what is a, 140 
keeping a, 204A, 140 


LUNACY 
See Insanrry. 


LUBKING HOUSE-TRESPASS 
CRIMINAL TRESPASS. 


MACHINERY 
negligent conduct as to, in possession or charge of offender, 287, 187 


meaning of the term, 10, 4 


MARRIAGE 
1. laws governing Indian, 771 
good by law where celebrated is good everywhere, 772 
marriage of necessity, tb. 
rule limited to a Christian marriage, 773 
meaning of term, 774 
what are absolutely invalid, 775 
by Englishwoman with Muhammc dan, 776 
invalid by law of domicile, ¢b. 
must affect both parties, 778 
mere ceremonial not affected, 779 
with deceased wife’s sister, <b. 
2. burthen of proof as to, 981 
when presumed in civil cases, <b. 
absolute proof in criminal cases, tb. 
what amount of sufficient, 782 
matters of form presumed, 784 
evidence of legal celebration, «. 
proof of foreign law, ib. 
in India, 785 
3. cohabiting with woman under pretence of, 498, 219, 789 
going through invalid ceremony of, 496, 220 
See ADULTERY. Bicamy. 


MARTIAL LAW 
administered to military forces, 309 
not applicable to other persons, 309, 312, 313 - 
or to non-military offences, 310 
is the teat in cases to which it applies, ib. 
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MARTIAL LAW—continued. 
substitution of for ordinary law at pesiods of emergency, 310 
may be effected by Legislature, é. . 
how far authorities protected by legislative powers, 316 
or condoned by Indemnity Act, 317, 326 
only covers bond fide acts, 318 
can Government ph motu proclaim it? 311-317, 325 
Irish Rebellion, 811 
Ceylon Rebellion, 313 
Jamaica Riots, 315 
Indian Mutiny, 317 
its effect on rights of citizens in cuse of invasion, 325 


MASCULINE 
includes feminine, 8, 4 


MASTER 
1. not criminally liable for acts of servant, 242 
unless resulting from misconduct of master, 243 
or criminal negligence, <b. 
authority = poeaaet lawful business assumed to be in lawful way, , 
unless censent or connivance proved, tb. 
effect of his order on criminality of servant, 307, 599 
2. when bound to manage property or business in particular way is 
responsible for acts of delegate, 243-246, 478 
cases of nuisance, 244 
statutory offences, 244-246 
owners of land, 154, 155, 72, 73 
civil liability of, 242 
does not apply to Government officers, 298 
8. abetting acts of servant, 438 
obligation to exercise care towards servant, 578 
rights of to chastise apprentice, 329 


MEASURE 
using a false, 264, 265, 129 
is evidence of fraudulent intent, 129 
ro easing, making, or selling with fraudulent intcnt, 266, 270, 


MEDICAL EVIDENCE 
special provisions relating to, 939 : 
when deposition of admiszible, ¢b. 
effect of report by, 940 
See EXprerr. 


MEDICAL MAN 
death caused by mistake of, 593, 622 


MEMBER OF COUNCIL 
exemption of, from jurisdiction of High Court, 301 
assault on, 124, 64 
attempt to overawe, 124, 64 
forbidden to trade, 80 


MENS REA 
meaning and origin of doctrine, 236 
inapplicable to Penal Code, 237 


Cc 
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MERCHANDISE MARKS ACT, 207 
1. general soope of, 762 
trade-mark, what it is, 478, 208, 762 
when right to is exclusive, 763 
colourable imitation of, 764 
how right to lost, 765 
does not protect article, 763 
trade name, what is, 765 
property mark, what iz, 479, 209 
2. what is using false trade mark, 480, 209 
property mark, 481, 209 
penalty for using or counterfeiting either, 482, 483, 209 
counterfeiting mark used by public servant, 484, 209 
making or possessing instrument for counterfeiting trade or property 
mark, or possessing false trade or property mark, 485, 210 
sclling, exposing, or possessing goods bearing false trade or property 
mark, 486, 210 
making or using false mark to deccive public servant, 487, 488, 210, 
2 
tampering with property mark, 489, 211 
3, moaning of trade description. Act iv. of 1689, s. 2 (2), 208 
false trade description, ib. (3), 208 
applying trade description, ib. 5, 212 
false trade description, ib. 4, 211 
need not be physically attached, 766 
applying trade name is a false trade description, 765 
4. applying false trado description with fraudulent intent. Act iv. of 
889, 3. 6, 212 
sar Pas or posscasing goods with false trade description, ib. 
1 


> 
5. fraudulent intent, in what it consists, 764 
must be made out, 767, 769 
when assumed, 767, 768, 769 
when accused is bound to negative, 482, 209, 486, 210, 487, 468, 
211; Act iv. of 1889, s. 6, 212 
unintentional breaches of law. Act iv. of 1889, s. 8, 213 
acts done by servant in good faith, 1b. s. 18, 215 
6. forfeiture of goods, ib. 9, 214 
evidence of origin, ib. 18, 215 
costs, ib. 14, 215 
limitation of prosecution, ib. 15, 215 
abetment of offence out of India, ib. 22, 216 


METAL TOKENS acrT °® 
See Oorn, 4. 


MINISTERIAL OFFICER e 
1. aera ae suit for acts done in execution of judicial warrant,. 


though issued without jurisdiction, 345, 348 
2. when such acts no offence, 78, 42 
must have believed in jurisdiction, ib. 
grounds of belief may vary according to position of oflle:r, 348 
always protected where jurisdiction, 348 
8. liable for illegality of his own acts, 349 
See AnresT. Private DEFEeNnvce. 


MINOR 
selling or buying, for prostita‘ion, 372, 373, 170, 171 
See PROsTITUTION, 
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MINT 
person employee in, causing coin to be of wrong weight or composition, 


unlawfully taking a coining instrament from, 245, 122 


MISAPPROPRIATION 

punisiiment for offence of dishonest, 408, 181 

differs from theft or cheating, 691 
cases of clerk or servant, 6y2 

for a time only is sufticient, 403, Exp. 1, 182 

when a finder of property commits, 403, Exp. 2, 182, 693 
article must be property, 692 
when it is though lost, ¢b. 
where no owner claims, 694 
when no effort to discover owner, 693 
naming owner in charge, 694 

only applies to movable property, 183 

of property possessed by deceased person at death, 404, 183 


MISCARRIAGE 
1. what constitutes offence of causing, 312, 152, 630 
woman herself may commit. 312, Exp., 152 
meaning of “ with child,” 629 
“quick with child,” 4. 
when attempt fails, 630 
where means for are supplied, but not applied, 632 
2. causing without consent of woman, 818, 152 
where death results, 314, 152 
act must be done by accused, 632 
knowledge of consequences not essential, 314, Exp., 152 
if kuown may be murder, 632 


MISCHIEF 
1. what constitutes offence, 425, 190, 728 
intention to cause specified result, 729 
when presumed, tb. 
act doue in supposed exercise of right, zb. 
must affect property, ib. 
what injury to it sufficient, 730 
may be by joint owner, ¢b. 
indirect results of act, 781 
_2. punishment for, when simple, 426, 191 
if damage dune amounts to Res. 50, 427, cb. 
by killing, maiming, etc., an animal within Rs. 10, 428, <b. 
-by killing, maiming, etc., an elephant, camel, horse, mule, buffalo, 
bull, or cow, or ox, 429, 7b. 
any other animal worth more tgan Rs. 50, 429, ¢b. 
by diminishing supply of water, etc., 430, 192 mF 
by injuring public work, bridge, navigable river, etc., 431, ib. 
by causing inundation, or ear drainage, 482, <b. 
by destroying, or moving, etc., light-house, sea-mark, etc., 433, ¢b. 
by destroying, etc., land-inark fixed by public servant, 484, 193 
by using fire or explosive substance with intent, etc., 485, id. 
with intent to destroy a house, etc., 436, «2. 
-committed on a decked vessel of 20 tons burden, 487, ¢b. 
if by fire or explosive substance, 438, 1b. 
running vessel ashore to commit theft or ee EETOpHGHOD 489, 194 
committed with preparation for cau:ing death or hurt, or wrongful 
restraint, 440, ¢b. 
with rexpect t> a will, or valuable security, 477, 206 
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MISFORTUNE 
See AOcIDENT. 


MISJOINDER 
See Cuaner, 4, 5. 


MISTAKE OF FACT 
when act done by reason of not an offence, 76, 78, 41, 42 
general principle, 331 
rules uced from Prince’s case, 332-3385 
in statutory offences, excuse depends on frame of statute, 835 
See KNOWLEDGE. 
right of private defence against person acting under, 08, 50 


MISTAKE OF LAW 
in general no defence, 76, 79, 41, 42, 336 
even in case of foreigners, 336 
unless it affects mental state when material to charge, 837 
cases of new statute, unknown or not promulgated, 336, 337 


MONOMANTA 
See INSANITY. ; 


MONTH 
meaning of the word, and how calculated, 49, 14 


MORALS 
offences against public, 292-294, 138, 139 
See OBSCENITY. 


MOTIVE 
differs from intention, 238 
immaterial when act done is either legal or illegal, ¢b. 
important where offence involves special atate of mind, tb. 


MOVABLE PROPERTY 
what the term includes, 32, 8 
in case of theft, 378, Exp. 1, 173, 667-669 


MUNICIPAL COMMISSIONER 
is a public servant, 21, Illus., 8 
liability of for neglect of duty, 574 


MURDER 
See Arremrr. Homiorpe, 3, 5, 10. 


MUTINY 
abetting the commission of, 131, 67 
where the mutiny is skip | pth in consequence, 1382, 67 
abetting assault on superior officer, 183, 67 
if assault is committed in consequence, 184, 68 
abetting desertion, 135, 68 
harbouring deserter, 136, 68 
in a merchant vessel, 137, 68 
abetting act of insubordination, 188, 68 
circulating rumours, etc., with intent to excite, 505, 226 


MUTINY ACT 


wien Naval or Military, not repealed or affected by the Penal Code, 
persons subject to not liable under Cole for offences against Military 
Law, 189, 69 
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MYSORE 
European British subjects cannot be tried in, 259 
may be arrested by police, 260 a 
can only be committed by Justice of Peace who is a European 
ritish subject, 261 
for trial in Madras High Court, ib. 
who are public servants in, 262 
extradition to India, ib. 


NAME ; 
includes abbreviation under Merchandise Marks Act, 208 


NATIVE INDIAN SUBJECTS 
who are, 257 
See JURISDICTION, 8. 


NAVIGATION 
of AD beers rash or negligent, showing want of regard for human life, etc., 
carrying passengers in unsafe vessel], 282, 135 
cbstrnctine public line of, 283, 135 
injuring by mischief, 481, 192 
endangering by remeving lights, buova, etc., 433, 192 
exhibiting false lights, buoys, 281, 135 
See MIscuieEr. 


NAVY 
offences relating to, 181-14, 67-69 


NEGLIGENCE 
1. punishable apart from injury resulting, 564 
what constitutes it in luw, ib. 
where it is the act of a servant, 565 
must be made out affirmatively, 1b. 
when it may be assumed, zb. 
where evidence eqnally balanced, 566 
province of judge and jury, tb. 
2. doctrine of contributory, 567 
its application to criminal law, 567, 600 
must appear to have naturally led to injury charged, 565 
1 injury includes property, 136, 567 : 
8. rash or careless riding or driving, 379, 135, 567 
navigation of vessel, 280, 135 é 
exhibiting false light, mark, or buoy, 281, 135 
conveying for hire in unseaworthy vesgel, 282, 135 
knowledge is an essential, 567 
what is unseaworthiness, 568 
4. obstructing highway or navigution, 283, 135 
injury to individual sufficient, 5638 
temporary obstruction, when allowable, ib. 
actual obstruction must be found, 569 
must be natural result of act, ¢b. 
lawful but unusual use of property, 570 
injury resulting from vis major, 571 
ission to pass does not make a highway, 572 
Pere sree ea heap to Probe ab. 
bility of occupant of property, 57 
landlord, €b. 


municipalities liable in respect of highwaye, 574 
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NEGLIGENCE—conliaued. 
when for nonfeasance, 574 
effect of loss of possession, 575 
6. in regard to poison, 9864, 136 
fire or combustibles, 285, 136 
explosives, 286, 136 
machinery, 287, 157 
pulling down or repairing buildings, 288, 137 
7. in respect of animals in poasession, 289, 137 
knowledge of its dangerous nature, 576 
facts known to servants, tb. 
untamed animals. 577 
injury to trespassers, 7). 
servants, 578 
See Rasy on NEGuIGENT Act. 


NUISANCE 
difference between public and private, 551 
proper remedy fur each, tb. 
elements of a public, 268, 130, 552 
brothels and gambling houses, 552 
prostitution, 553 
sentimental grievances, 554 
2. what amounts to an iniury to the public, 553 
smells and noise, 556 
lawfulness of act immaterial, 558 
or lapse of time. or benefit to public, ¢b. 
acts authorized by statute. 558, 568 
3. summary powers of removal, 559 
procedure to enforce, 560 
powers of municipalities, 561 
continuance of, after lawful order to discontinue, 381, 137, 494 
4. spreading infectious and dangerous disease, 269, 130, 561 
doing so malignantly, 270, 131, 561 
duties of persons in charge of infectious patients, 562 
cases of venereal disease, tb. 
5. disobeying quarantine law, 271, 131 
adulterating food or drink for sale, 272, 131 
sale of noxious food or drink, 273, 131 
sale of adulterated drugs, 275, 133 
one drug as a different drug, 378, 134 
what is adulteration, 131, 133 
food or drink, 132 
proof of charge, sb. 

. fouling water of public spring or reservoir, 277, 134 
making atmosphere noxious to health, 278, 134 
punishment for any, not otyerwise provided for, 200, 137 

See NEGLIGENCE. 


NUMBER 
defined, 9, 4 


Cs 


OATH 
what the word means and includes, 51, 14 
refusing to take an, 178, 90 
making false statements on, to public servant, 181, 91 
See Farse EvVIvENcE. 


OBSCENITY 
importing, printing, selling obscene matter, 293, 138 
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OBSCENITY—conttnaued. 
possess as sve matter for sale, 283, 139 
may be destroyed by order of court, ¢b. 
singing obscene songs or doing obscene acts, ¢b. 
what is a public place, ib. 
mode of framing charge and conviction for, 140 


OBSTRUCTING 
pope servant in discharge of hie eaty: 186, 93 
he taking of property by authority of public servant, 183, 92 
the sale of property by public servant, 184, 92 
apprehension of one’s self, 224, 113 
of another, 225, 114 
a public way or line of navigation, 283, 431, 185, 192 


OCCUPIER 
of land not giving police notice of riot, etc., 164, 72 
of land for whose benefit a riot ia committed, liability of, 155, 75 
his agents—liability of in such cages, 156, 73 
liability of, for nuisance on land, 244, 573 


OMISSION 
what the word denotes, 33, 11 
illegal, when included in the word “act,” 32, 11 
offence caused partly by omission, and partly by act, 36, 11 
constituting an abetment, 107, 108, 55 
to give information when illegal, 118-120, 61-63, 176, 88 
to assist a public servant, 187, 94 
death caused by illegal, 221, 222, 111, 112 
See Homioipe. 


ORDERS 
of officer or superior, when a justification, 307, 599 
of husband, no justification, 331 
of Government, 296, 326 
See Act oF STATE. MARTIAL Law. 


OWNER. 
See OQoOotuPiEnr. 


PARDON 
when it may be granted, 913 
effect of disclosure under illegal offer of, ib. 
tage — Or when none granted, b. 
accused person cannot be cxamined without, é. 
unless convicted, tb. 


PARENT 


ape d chastise child, 329 
right to custody of child, 638 


PARTY 
defamation by, in judicial proceeding, 829-832 


PEACE 
provoking to breach of the, 504, 226, 851 
See Sxuounrry. TocrBuLENT ASSEMBLY. 


PENAL CODE 
See LAW APPLICABLE TO OFFENCES, I. 
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PENAL SERVITUDE 


in se hg Europeans and Americans takes the place of transportation, 


PERSON 
‘ meaning of the word, 11, 4. 


PERSONATING 
a soldier, 140, 69 
any public servant, 170, 171, 82 
another, for the purpose of a suit, 205, 102 
@ juror or assessor, 229, 117 
See CHEATING. 


PIRACY JURE GENTIUM 
in what it consists, 281 
differs from piracy by municipal law, 282, 283 
belligerent acts of regularly commissioned vessel are not, 288 
attack by privateer on friendly State is, <b. 
is punishable by captors wherever committed, 281 
jurisdiction over cannot be transferred, 284 
piracy by municipal law gives no jurisdiction over foreigners, 284 
only triable by High Courts, 285 


POISON 
negligence with respect to, 284, 136 
administering with intent to hurt, 328, 157 


POSSESSION 
when a person is said to have, 27, 9 
See Tuerr, 2,7. ReEcerivine, 2,3,4. Trespass, 2. Corina, 1. 


PRESIDENCY 
meaning of the word, 18, 5 


PREVIOUS ACQUITTAL OR CONVICTION 
when it bars new trial, 905 
case must have been tried, 906 
by competent court, 907 
bars fresh charge on same evidence, tb. 
; unless offences are distinct, 909 
trial of minor offence by court without jurisdiction over graver, 910 
effect of reversing sentence, 911 


PREVIOUS CONVICTION 
effect of increasing puishment, 75, 39 
must have been under Penal Code, 40 
for attempt or abetment not sufficient, <b. 
when to be resorted to, ¢b. 
mode of charging, £0, 866 
and trying, 41 


PRISONER 
suffering or aiding escape of, 128-1380, 66 


PRIVATE DEFENCE 
1. act done in exercise of, no offence, 86, 50 
genern] principles of, 403, 413 
cases to which it extends, 97, 50 
though crime attempted by one who is personally exempt from 
offence, 98, 50, 413 
or where necessary risk of harm to innocent per .on, 106, 54 
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PRIVATE DEFENCE—continued. 
2. defence of the person, when killing justifiable, 100, 52 
wrongful confinement, 434 : 
when harm short of death justifiable, 101, 52 
unnecessary amount of, criminal, 04, cl. 4, 31, 415 
commencement and end of right, 102, 52, 421 
83. defence of property, when killing justifiable, 103, 53 
not where unnecessary, 94, cl. 4, 31, 417 
when harm short of death justifiable, 104, 53, 417 
commencement and end of right, 105, 53, 422 
4. act must be, or be reasonably supposed to be an offence, 413, 420, 426 
case of quarre}, 427 
trespasses which are not criminal, 418 
5. case of acts done or ordered by public servant, 98, cl. 1, 2, 51, 404 
when official character unknown, 99, Exp., 51, 405 
where acts are unlawful, 405 
6. resistance to authority of law, 406 
where process is lawful but irregular, 406 
what authority is competent, 407 
rule as to jurisdiction, 408, 409 
where warrant on its face illegal, 408 
non-description or wrong description, 409, 411 
illegal execution of good warrant, 410 
arrest of wrong person, 411 
want of jurisdiction to order act, 412 
arrest by officer without warrant, ¢b. 
where warrant unnecessary, 411 
7. meaning of voluntarily causing death, etc., 420 
when amount cof violence excessive, tb. 
8. where protection of law available, 99, ol. 3, 51, 404 
9. acts done in defence of others, 97, 50, 428 
in resistance to public servant, 424 
in excess of right are not murder, 300, Excep. 2, 148, 608 


PRIVILEGED COMMUNICATION 
DEFAMATION. 


PROPERTY 
See Disposal OF PrRorertTy. THert, 2. 


PROPERTY MAREK 
See MERCHANDISE MARKS. 


PROSTITUTION is 

when it is or is not a nuisance, 552, 553 

selling or disposing of minor for purpose of, 372, 170 

buying or obtaining possession of miner for such purpose, 373, 171 
special intent essential, 650 
a complete possession necezsary, 651 
whether intervention of third party an elemeut in offence, th. 

or innocence of minor, ¢b. 

assisting voluntary paar 652 


cases of dancing girls, 653 
PROVOCATION 
See Homicipe, 6. Assavuxut, 8. 
PUBLIC 


what the word includes, 12, 4 
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PUBLIC JUSTICE 
offences against, 191-239, 96-117 


PUBLIO PLACE 
what is a, 139 


PUBLIC SERVANT 
1. who is or is not a, 21, 6, 544 
2. offences by a— 
abetting an offence which it was his duty to prevent. 116, 60 
concealing existence of design to commit such offence, 119, 62 
allowing prisoner of State or of war to escape, voluntarily, 1238, 66 
negligently, 128, 66 
one who is, or expects to be, taking a gratification, etc., im- 
properly, 161, 75 
abetting the giving of bribes or gratifications, 164, 77 
accepting valuable thing for inadequate consideration, 165, 78 
ber ying direction of law, with a view to injure any one, 
9 
9 
framing incorrect document, 167, 79, 218, 110 
unlawfully engaging in trade, 168, 80 
buying or bidding for property, 168, 81 
ss directions of law to save offender or his property, 217, 
1 


making order, etc., contrary to law, 219, 111 

keeping person in confinement illegally, 220, 111 

arr i apprehend, or sutteiing escape of person accused, 
omitting to apprehend, or suffering escape of persou scntenced, 


negligently allowing excape of person in confinement, 328, 113 
sa le homicide by, in exercise of powers, 300, Excep. 3, 148, 
criminal breach of trust, 409, 185 
3. offences against a— 
personating or wearing garb of, 170, 171, 82 
contempt of the lawful authority of, 172-190, 82-96 
absconding to avoid service of summons, 172, 82 
preventing service of summons, 173, 83 
noncompliance with summons or order, 174, 84 
non-production or delivery of document, 175, 86 
omission by one gally bound to furnish information, 176, 88 
regarding cffence committed, 202, 101 
furnishing fulse information, 177, 88 
regarding offence committed, 203, 101 
to cause misus® of power to the injury of another, 182, 91 
refusing to be sworn by, 178, 90 
to answer question of, 179, 90 
to sign statement before, 180, 91 
resisting the taking PD ae ale 183, 92 
or its sale, 184, 92 
illegal purchase of or bid for property at public sale, 185, 93 
omitting to assist, 187, 94 
disobedience to duly promulgated order, 188, 95 
obstructing in discharge of duty, 186, 93 
threat of injury to, 189, 95 
ret to prevent application for protection by, 
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PUBLIC SERVANT—continued. ' . , 
. causing hurt or grievous hurt to deter him from doing hia duty, 
$332, 333, 159 
assaulting, etc., for same object, 358, 166 ; 
insulting, or interrupting during judicial proceeding, 228, 117 
destroying, etc., landmark fixed by, 484, 193 
counterfeiting mark used by, 484, 209 
falsely marking r+ ceptacie for goods to deceive, 487, 210 
making use uf such false mark, 488, 211 
4. resistance to acts of — 
See Private Derence, 5, 6, 9. 


PUNISHMENT 
1. when to be under Penal Code, 2, 3, 4, 2 
different kinds of, 53, 15 
power to commute or remit, 54, 55, 15 
fractional terms of, how calculated, 57, 16 
2. where one offence comprises several, 71, 31 
of the same sort, 32 
of different sorts, or of same sort affecting different persons, 33 
where same facts come under different definitions, 35 
where compound offence includes minor offences, tb. 
3. to be consecutive, on single conviction for several offences, 32 
or when offence committed by person already under sentence, ib. 
limitation of amount when inflicted by magistrate, ib. 
when cumulative, separate sentences should be given, ¢b. 
when conviction is in the alternative, 72, 38 
after previous conviction, 75, 39 
See Deatu. FINe. FoOrRFEITuRE. IMPRISONMENT, PENAL SERVI- 
TUDE. TRANSPORTATION. WHIPPING. 


(JUARANTINE 
disobeying rule of, 271, 131 


QUEEN 
meaning of the word, 138, 4 
servant of the, 14, 4 


QUESTION 
refusing to answer a, put by public servant, when an offence, 179, 90 


RAPE 
1. in what the offence consists, $375, 171 c 
punishment for, 376, 172 ; 
where act is done “ against will” of woman, 654 
offeader must have reason to believe it was, 655 
when “ without consent,” ¢b. © 
consent under deception, ¢b. 
age of, raised to twelve, 656 
when husband may commit, 375, Excep., 171 
or abet, 656 
2. what amount of penetration sufficient, ¢b. 
presumption against in cases of boy, ¢b. 
he may abet or attempt, ¢b. 
when incomplete act punishable as attempt, 657 
3. charge of to be treated with caution, 658 
evidence of proscoutrix how tested, ¢b. 
er character when admissible, 659 
complaints and statements by her, G60 
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RAPE—contiaued. 
evidence of medical indications, 661-663 
marks of violence or resistance, 662 
dying declarations, 664 
cases of mistaken charge of, #b. 


RASH OR NEGLIGENT ACT 
causing death by, not amounting to culpable homicide, 804A, 150, 619 
excludes cases of intentional injury, 620 
death from diseased spleen, 628 
includes unforeseen resuits of act, 621 
mistaken medical practice, 622 
endangering life or sufety, 336, 338, 160 


BEASON TO BELIEVE 
meaning of, 26, 9 


RECEIVING 
property taken from ally of Government, 127, 65 


RECEIVING STOLEN PROPERTY 
1. what constitutes offence of, 411, 185, 703 
what is stolen property, 410, 185 
"must be the same, not its equivalent, 703 
ceascs to be on reaching a legal owner, 704 
transfer by thief, ¢b. 
offence committed by innocent agent, tb. 
2. proof of actual thief unnecessary, 705 
criminal possession essential, tb. 
evidence of, sb. 
3. what is a receiving, 705 
may be joint possession with thief, 706 
benefit of receiver unnecessary, tb. = 
may be by ratification, 7b. . 
what is a retaining, i). 
4. guilty knowledge, 411, 185, 707 
evidence of, 707 
other acts of a similar kind, 7b. 
possession, 708 
case of husband and wife, 709 
5. where property was obtained by dacoity, or from a dacoit, 412, 186, 709 
habitually receiving stolen property, 413, ¢b. 
pea in concealing or disposing of stolen property, 414, 186, 
1 ® 
joinder of above offences, 710 
6. where reccivers may be tried, 884 


RECORD e 
public servant framing incorrect, to injure another, 167, 79 
See ForGceEryY. 


REFORMATORY 
juvenile offeuders may be committed to, 18 


REFUSAL 
to take oath when lawfally required, 178, 90 
relationship no excuse, 90 
summary penalty for, 1. 
to answer questions, 178, 90 
to sign statement, 180, 91 
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RELEASE 
fraudulent, of any demand, or claim, 421, 422, 4234, 189 


RELIGION x 
offences against, 205-298, 141-143 


REMISSION 
of punishment, 54, 55, 15 
violating condition of, 227, 117 


REMOVAL 


to transportation is ordered by Local Government, 16 
from one jail to another, 18 


REPORT 
ciroulating false, to incite to mutiny, 505, 226 
See VEFAMATION. 


REPUTATION 
See DEFAMATION. FoOrcGERY. 


RESCUE 
of prisoner of State or of war, 130, 66 
of any person from lawful custody for offence, 225, 114 
in cases not otherwise provided for, 225B, 116 
See Escare. HARBOURING. 


RESISTING 
apprehension of himself for an offence, 224, 113 
another, 225, 114 
the taking of property by a public servant, 183, 92 
a public servant in discharge of his duty, 353, 166 


RESTITUTION OF STOLEN PROPERTY 
corrupt agreement to help in, 215, 107, 455 
what constitutes the offence, 456 
actual restitution immaterial, tb. 
offering rewards for, <¢t. 


RETURN 
from transportation, unlawful, 226, 116 


REVISION 
by eee Court of its own accord, 963 
igh Court on report, 964 
powers of High Court, 964, 966 
inferior Appellate Court, 963 
enhancing punishment, 964, 965 
is in discretion of Court, 965 € 
no one can apply for as of right, 965, 969 
materials for consideration, tb. 
exercised at any stage, 966 
application should be to first court capable of, tb. 
how sentence of acquittal dealt with, 967 
ordering or quashing committal, 968 
grounds on which courts may act, 969 
in dealing with verdict, 971 


REWARD 


taking for recovery of stolen property, 216, 107 
See RESTITUTION. 
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RIGHT 
acts done under belief of, when not an offence— 
unlawful assembly, 483 
theft, extortion, robbery, 671, 685, 691 
rac 


no excuse for unlawful assembly, 483 


RIOTING 
1. when unlawful assembly is guilty of, 146, 71 
force or violence must be for common object, 489 
crime committed in course of, separately punishable, 490 
2. punishment for, 147, 71 
when armed with deadly weapons, 148, 71 
ae at in a riot, guilty of offence committed by any other, 
9 
assaulting, etc., public officer suppressing riot, 162, 72 
provoking a, 153, 72 
not giving the police notice of, 154, 72 
person on whose behalf it takes place, his liability, 155, 73 j 
liability of his agent or manager, 156, 73 
hiring persons to take part in, 150, 71 
being hired to take part in, 158, 74 
harbouring such persons, 157, 74 
See AFFRAY, TURBULENT. UNLAWFUL ASSEMBLY. 


RIOTOUS ASSEMBLIES 
right of summary i ane ya of, 308 
under Criminal Procedure Code, 308 
when firing upon is justifiable, 305 
similar rules in case of rebellion, 310 


ROBBERY 
J]. when theft or extortion becomes, 390, 178, 689 
when a person is said to be present, ¢b. 
difference between each form of, 689 
what violence or threat sufficient, db. 
must be for specified purpose, 690 
momentary possession necessary, ¢b. 
negatived by claim of right, 691 
2. punishment for committing, 382, 179 
attempt to commit, 393, 179 
causing hurt in act of, 394, 179 
ueing aay weapon, of attempting to cause death or grievous hurt, 
8 
being armed with deadly weapon, 398, 180 
belonging to gang of habitualgobbers, 401, 181 
3. when it becomes dacoity, 391, 179 
See Dacorry. 


SANCTION FOR PROSECUTION 

1. for certain offences againat the State, 888, 889 

acts in suppression of unlawful assemblies, 888 
contempt of authority of public servant, ¢b, 

certain offences against public justice, ¢b. 
forgery, ¢b. ; 
charges against judges and public servants, 889 

2. is a condition precedent, 890 
nature and object of, 891 
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SANCTION FOR’ PROSECUTION—continued. 
only where proceeding was in court, 891 
in regard to parties or public servants, 892 
3. what courta may grant, %. ~ 
order of subordination, 893 
necessity for inquiry, tb. 
where case was compromised, 894 
eo to go beyond record, ¢b. 
4, form of, 89 
does not lapse by death of petitioner, ¢b. 
no limitation for application, ¢b. 
duration of, and appeal in respect to, 896 
5. in case of judges and public servants, 897 
who may grant, 898 
limitation on must be followed, ¢b. 


SCREENING AN. OFFENDER 
giving false information for purpose of, 201, 101 
accepting consideration for, 213, 106 
offering consideration for, 214, 107 
there must have been an offence, 450, 526 
quere whether person screened must have been the offender ? 450 
not punishable where offence might have been compounded, 
214, Excep., 107 
See COMPOUNDING. 


SECRETING 
documents with fraudulent intent, 477, 206 


SECTION 
what the word denotes, 50, 14 


SECURITY 
to keep the peace, power to require, 948 
person must have been convicted, 949 
only original court can demand, #b. 
no appeal against committal to prison, 950 


SEDUCTION 
abducting or kidnapping a woman with a view to, 366, 169 


concealing person so abducted, 368, 170 


SELF-PRESERVATION 
how far an excuse, 364 
See PRIVATE DEFENCE. 


SERVANT 

of Queen. who commits offence in Fvureign State, 4, 2 
meaning of the term, 14, 14 

possession of, is possession of the master, when, 27, 9 

theft by, of master’s property, 381, 175 

criminal breach of trust by, 408, 185 

who is a servant, 699 

when excused in respect of offences under Merchandise Marks Act, 215 
See Pcsiic Servant. MAsrer. 


SERVICE 
breach of contract of, during voyage or journey, 4€0, 216 
immaterial with whom contract was made, 490, 7b. 
to attend on, ctc., helpless persons, 491, 217 
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SER VICE—continued. 
does not include servants bired by the month, 218 


whether charge negatived by bond fide belief of ey to quit service, 218 
contract in writing to serve at a distant place to which servant is or is to 
be conveyed at master’s expense, 492, 217 
meaning of artificer, workman, or labourer, 218 

whether renewed offence is punishable, ¢b. 


SLAVERY 
kidnapping or abducting to subject any one to, 8367, 169 
buying or disposing of any one as a slave, 370, 170 
habitually dealing in slaves, 871, 170 
in what the offence consists, 647 
operation of Act V. of 1843. .648 
jurisdiction over offences under Slate Trade Act, 263, 648 


SLIGHT HARM 
act causing, not an offence, 95, 49 


SOLDIER 
is subject to general law in civil matters, 305 
not protected by orders which are plainly illegal, 307 
otherwise where reasonably supposed to be lawful, 308 
wearing dress of, when not being a, 140, 69 


SOLEMN AFFIRMATION 
substituted by law for an oath is included in the term “ oath,” 51, 14 


SOLITARY CONFINEMENT, 738, 74, 39 
See IMPRISONMENT. 


SOVEREIGN 
of the United Kingdom denoted in the Code by the word “ Queen,” 13, 4 


SPECIAL LAW 
meaning of the term, 41, 13 
offence extended to breach of, in certain cases, 40, 13 
no “special” is repealed or affected by the Penal Code, 5, 8 
breach of, may be also an offence under Code 3 
meres oy Bae sentences under, 3 
abetting breach of, punishable under Code, 57 


STAMP 
offences as to, 255-263, 126-1228 


STATE OFFENCES 
may be committed by resident foreigner, 458 
though of a hostile nation, 459 . 
or by unauthorized invader, ¢b. 
not by regular belligerent, ib. 
or by British subject in forcign service. 461) 


how allegiance may be cast off, 461 
what are, 121-1380, 63-66 


See WaGInc Wak. CONSPIRACY. 


STATUTE 
acts authorized by, 558, 568 


STOLEN PROPERTY 
taking or offering reward for return of, 215, 107 
definition of the term, 410, 185 
dishonestly receiving, 411, 412, 185, 186 
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STOLEN PROPERT Y—continued. 
habitually dealing in, 413, 186 
assisting in concealing, or disposing of, 414, 186 
may be restored to the owner, 945 
repayment may be made to innocent purchaser of, 947 
See REcErvine STOLEN PROPERTY. 


SUICIDE 
eke part in, of adult, 300, Excep. 5, 148, 435 
of person under age or incapable of giving consent, is murder, ¢b. 
abetting of, by child or person incapable of consent, 305, 150, 435 
by any person, 306, 150, 435 
attempting to commit, 300, 151, 625 


TAKING AWAY 
1. a married woman, 498, 220 
elements of the offence, 804 
her consent or incitement immaterial, ¢b. 
also where charge is of enticing, 803 
accused must take part in it, ¢b. 
allowing her to remain is not, ¢b. 
concealing and detaining, tb. 
2. must be from husband or some one in charge for him, 806 
absence of husband immaterial, tb. 
house need not be his, ¢b. 
husband, or person in charge for him, must complain, 807 
what is a complaint, ¢b. 
progecution not ended by his death, 1b. 
See K1DNAPPING. ABDUCTION. 


TENANT 
liability of, for nuisance on land, 573 


THEFT 
1. when a person is said to commit, 378, 172 


what is movable property, 22, 8 
when things attached to earth become, 378, Exp. 1, 3, 173, 666 
value immaterial, 667 
2. thing must be the subject of property, ¢b. 
and in actual possession, 668 
when animals, etc., are possessed, ¢b. 
property lost or mislaid, ¢b. 
entrusted to another, 669 
person from whom taken need not E> owner, 670 
3. meaning of dishonest intention, 24, 9, 670, 675 
acts done under claim of right, 471 
right must justify act, tb. 
personal benefit unnecessary, 672 
or improper motive, 673 
whether temporary detention sufficient, ¢b. 
4. must be without consent, 676 
what amounts to consent, 378, Exp. 5, 173 
offering facilities to detect crime, 676 
consent obtained by fraud, ¢b. 
unconcealed taking, 677 
what is a moving, 378, Exp. 2—4, 178, 678 
. whether husband and wifc can commit from each other, 678-681 
. evidence of, from actual possess on, 682, 684 
where possession is recent, 683 _ 
must be exclusive, tb. 


alc. St 
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THEFT—oontinued. 
identification of property, 683 
where species only is the same, 683, 684 
or actual loss not proved, 684 
8. by clerk or servant, 381, 175 
when property is in possession of master, 681 
who is a servant. 699 
service need not be exclusive, 701 
employed as clerk or servant, tb. 
9. in a building, tent, etc., 380, 175 
after making preparation to cause death, etc., 8382, 175 
when it is robbery, 390, 178 


belonging to gang of persons associated for, 401, 181 


THREATS 
acts done under, when no offence, 94, and Exp., 48 
of injury to public servant, 189, 95 
to aan an any person froin applying to public servant for protection, 
See CoMPULSION. ExTorTion. INTIMIDATION. 


THUG 


who comes under the denomination, 310, 151 
punishment for being under a, $11, 152 


TITLE 
bond fide claim of— 
See RIGHT. 


TRADE 
public servant unlawfully engaging in, 168, 80 
who are forbidden to, 80 
description, mark, or name— 
See MERCHANDISE MARKS. 


TRANSPORTATION 


sentence of, may be commuted, or suspended, or remitted, 65, 15 
may be awarded in place of seven years’ imprisonment, 59, 16 
several sentences cannot be joined to make up seven years, 17 
limit of transportation in lieu of imprisonment, 7b. 
cannot be awarded in default of fine, ¢. 
nor by magistrate who cannot imprison for seven years, ¢b. 
cannot be inflicted on European or American, 56, 16 
prisoners sentenced to, how dealt with until transported, 58, 16 
place of, and mode of removal, how specified, 16 
unlawful return from, 226, 116 
convict must have reached penal settlement, 116 


TRESPASS e 
1. what constitutes criminal, 441, 194, 447, 196 
unlawful entry or remaining, 732 
offence varies according to intention, 733 
evidence of each, ¢b. 
acts done under claim of right, #. 
meaning of “intimidate,” “insult,” “ annoy,” 734 
what is en offence, 735 
2. what possession is sufficient, 1b. 
burial-ground, or footpath, 736, 737 
obtained by trespasser, 737, 739 
retaken by owner, 738, 740 
See House-TRESPASS. 
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TRUST 
See BREACH or Trust. 


TURBULENT ASSEMBLY : 
member of, who refuses to disperse after lawful command, punishable 


9 
if assembly already unlawful. 151, Exp., 72 
what meeting likely to disturb peace, 491 
disturbance must arise from its own acts, tb. 
how notice to disperse given, £90 
how enforced, ¢b. 


UNLAWFUL ASSEMBLY 
1. what constitutes an, 141. 69, 480 
intention, not result, is the test of. 480 
originally lawful may become an, 141, Exp., 70 
how any one becomes a member of an, 142, 70, 480 
2. common object of, must be alleged and proved, 481 
evidence admissible, tb. 
3. overawing Legislature, etc., 141, cl. 1, 69 
when public meetings are illegal, 481 
4. resisting the law, 141, ol. 2, 69, 482 
when person aggrieved may, 482 
right of others to ussist him, ¢b. 
committing mischief or other offence, 141, cl. 3, 69 
not where act done under belief of right, 483 
6. violently enforcing right, 141, cl. 4, 70 
existence of right immaterial, 483 
what degree of force necessary, 485 
case of tenant holding over, ib. 
whether resistunce to aggression is unlawful, 486 
7. exercise of unlawful compulsion, 141, ol. 5, 70 
what conduct amounts to, 488 
See Riotinc. TursuLeEnr ASSEMBLY. 


UNNATURAL OFFENCES 
nature of and punishment, 377. 172 
evidence of, must be specitic, 172 
threats of charging with, 686 


& 


VALUABLE SECURITY 
what the term denotes, 30, 10 
pres the making, alteration, or destruction of, by cheating, 420, 188 
See ForGERY. 


qe 


e 


VESSEL 
what the term denotes, 48, 14 
See MIscnHirEF, 2. NEGLIGENCE, 3. 


VOLUNTARILY 
meaning of the word, 39, 13, 420, 584 


WAGGING WAR 
1. against the Queen, 121, 63 
meaning of the term, 461 
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WAGING WARBR—continued. 
whether identical with levying war under Treason Act, 463 
constraction of that Act, éb. 
George Gordon's case, 465 
Frost's case, 466 
specific intention necessary, 467 
2. treasonable conspirucy, 121A, 63 
See CONSPIRACY. 
3. preparing for, 132, 64 
facilitating. by concealing design for, 123, 64 
against allied Asiatic States. 125, 65 
committing depredation on any triendly power, 126, 65 
receiving property taken by war or depredation, 127, 65 


WATER 
corrupting or defiling public spring or resei voir, 277, 134 


WEIGHT 
false, using a, 364, 265, 129 
is evidence of fraudulent intent, 129 
being in possession of, with kuowledge and intent, etc., 266, 130 
making or selling, with knowledge, ctc., 267, 130 


WHIPPING 
is made a punishinent under Penal Code, 15 
when inflicted in lieu of other punishment, 25 
when in lieu of or in addition to other punishment, 26 
when in addition to other punishment, db. 
liability of juvenile offenders to, 28 
where several convictions on same day, 7b. 
meaning of previous conviction, 29 
what magistrates may inflict, tb. 
what persons not punishable with, 31 
how inflicted on juvenile offenders, 30 
offender must be fit to endure, ¢b. 
when to be stopped, 31 ; 
punishment in licu of, when incapable of cxecution, sb. 
Buspension of sentence of, 30 
attempts are not punishable with, 863 


WIFE 
See HvusBaND AND WIFE. 


WILL e 
what the term denotes, 31, 11 
See ForGERyY. 


WITHDRAWAL a 
of charge by private person, 455 
public prosecutor, ib. 
effect of in each case, tb. 


WITNESS 
defamation by, in judicial proceeding, 829, 830, 833, 834 
See Fause EvipENcE. REFvUsA.. 


WOMAN 


meaning of the word, 10, 4 ; ; 
referred to in Penal Code, though “he” and its derivatives are used, 8, 4 


til ie 
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babar defiling p of, with intent, ier eee 
aces of, € 
religious, davarbing sencmbly performing, 200, 143 


wns SSE r? 
* a 39, ‘ 9 
elief in legality no excuse, 161 
- when private Hable for official act, ¢b. 
juatification® Ad onprein of ship, 380 
punishment foe; in ordinary —- 342, 162 
.: ‘ wheré.Jonfinement is for three or more daya, 343, 162 
where for ten or more days, 344, 162 
- Sa a nement subsequent to issue of writ for liberation, 
. Where coufinement is secret, 348, 168 
* ‘where it is for porns of extorting, ets., 347, 168 
punishment for, where it is for purpose of extorting a confession, etc., 


assault in attempt wrongfully to confine, 367, ag? 


WRONGFUL DETENTION 
_ effect and meaning of, 23, 8 


WRONGFUL GAIN 
' teaning of the term, 23, § 


LOSS 
wast the term meen a8, 8 
See Caxarine. IEP. 


WRONGFUL RESTRAINT 
definition of the term, 338, 160 
when it amounts to wrongful confinement, 840, 161 
punishment for, 841, 162 


WRONGEUL RETENTION 
and meaning of, 23, 8 
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